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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA. 


No.  9853. 


ARLEEN  W.  HUGHES,  doing  business  as  E.  W.  Hughes  & 

Company,  Petitioner, 

vs. 

SECURITIES  AND  EXCHANGE  COMMISSION,  j 

Respondent. 


PART  ONE. 

PLEADINGS  AND  PROCEEDINGS  IN  THE  UNITED  STATES  COURT 
OF  APPEALS  FOR  THE  DISTRICT  OF  COLUMBIA  (OMITTING 
CAPTIONS,  SUBSCRIPTIONS,  VERIFICATIONS  AND  CERTIFI¬ 
CATES  OF  SERVICE). 


Petition  of  Ablebn  W.  Hughes,  Doing  Business  as  E.  W. 
Hughes  and  Company  to  Review  Order  of  Securities  and 
Exchange  Commission. 

(FILED  APRIL  30,  1948.) 


Arleen  W.  Hughes,  herein  referred  to  as  Petitioner,  being 
aggrieved  by  final  Orders  of  the  Securities  and  Exchange 
Commission,  herein  referred  to  as  the  Commission,  of  date 
April  1,  1948  and  April  13,  1948,  entered  in  a  certain  pro¬ 
ceedings  docketed  before  said  Commission,  entitled  “In  the 
Matter  of  Arleen  W.  Hughes,  doing  business  as  E.  W. 
Hughes  &  Company”,  respectfully  petitions  this  Honorable 
Court  to  review  and  set  aside  said  Order;  and  in  support 
of  its  Petition  respectfully  represents  and  shows : 

I. 

The  Petitioner,  under  the  firm  name  of  E.  W.  Hughes  & 
Company,  with  place  of  business  at  Colorado  Springs,  Colo¬ 
rado,  is,  and  at  all  times  herein  mentioned  has  been,  a  broker- 
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dealer,  registered  and  doing  business  as  such  since  1940 
under  the  Securities  Exchange  Act  of  1934, 1  and  an  invest¬ 
ment  adviser  registered  and  doing  business  as  such  since 
1942  under  the  Investment  Advisers  Act  of  1940. 

n. 

Respondent,  Securities  and  Exchange  Commission,  is  an 
administrative  and  regulatory  body  created  by  Section  4 
of  the  Securities  Exchange  Act  of  1934,  Act  of  June  6, 1934, 
c.  404,  Title  I,  Sec.  4,  48  Stat.  885,  U.S.C.,  Title  15,  Sec. 
78d;  and  it  exercises  those  certain  statutory  powers  and 
.  duties  delegated  to  and  imposed  upon  it  by  said  Securities 
Exchange  Act  of  1934,  Act  of  June  6,  1934,  as  amended  and 
approved  by  Act  of  May  27,  1936,  c.  404,  Title  I,  48  Stat. 
881,  c.  462,  49  Stat.  1375,  U.S.C.,  Title  15,  Secs.  78a,  et  seq.; 
the  Investment  Advisers  Act  of  1940,  Act  of  August  22, 
1940,  c.  686,  Title  II,  54  Stat.  847,  U.S.C.,  Title  15,  Secs. 
80b,  et  seq.,  and  by  other  statutes  not  here  material. 

m. 

The  Nature  of  the  Proceedings  As  to 
Which  Review  Is  Sought 

Respondent  Commission  instituted  this  proceedings  on 
April  17,  1946,  and  entered  its  final  Orders,  of  which  this 
Petitioner  complains,  purportedly  under  the  authority  of 
and  in  accordance  with  the  Securities  Exchange  Act  of 
1934,  supra,  and  particularly  Section  15(b)  thereof  Act  of 
May  27,  1936,  c.  462,  49  Stat  1380,  U.S.C,  Title  15,  Sec. 
780-3(1),  which  provides,  inter  alia: 

“The  Commission  shall,  after  appropriate  notice  and  op¬ 
portunity  for  hearing,  by  order  *  #  *  revoke  the  registration 
of  any  broker  or  dealer,  if  it  finds  that  such  •  •  •  revocation 
is  in  the  public  interest  and  that  •  •  •  such  broker  or  dealer 
•  •  •  has  willfully  violated  any  provision  of  the  Securities 


1Prior  to  1940,  and  from  and  after  1934,  E.  W.  Hughes  &  Company, 
then  a  partnership  consisting  of  Petitioner  and  her  deceased  husband, 
K  W.  Hughes,  was  a  registered  broker-dealer  under  the  Securities  Ex¬ 
change  Act 
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Act  of  1933,  as  amended,  or  of  this  title,  or  of  any  rule  or 
regulation  thereunder  #  #  V’ 

The  proceeedings  in  question  were  initiated  by  complaint, 
pleading  or  moving  paper  entitled  “Order  for  Private  Pro-' 
ceedings  and  Notice  of  Hearing  on  the  Question  of  Revor 
cation  and  Suspension  of  Registration  Pursuant  to  Section 
15(b)  of  the  Securities  Exchange  Act  of  1934,”  wherein 
it  was  charged  that :  ; 

“Registrant  sold  securities  to  clients  with  whom  she  was 
in  a  fiduciary  relationship  in  which  she  purported  to  render 
to  such  clients  impartial  investment  advice  for  compensa¬ 
tion  under  an  investment  advisory  contract  without  fully 
disclosing  to  such  clients  the  nature  and  extent  of  her 
adverse  interest,  including,  among  other  things,  (1)  the  best 
price  at  which  such  securities  could  be  purchased  for  such 
clients  in  the  open  market  in  the  exercise  of  reasonable 
diligence,  and  (2)  or  the  cost  to  registrant  of  the  securities 
sold  to  such  clients”1  (Tr.  501). 

Predicated  on  such  charge  the  Commission  alleged  that 
Petitioner  willfully  had  violated  Section  17(a)  of  the 
Securities  Act  of  1933,  Act  of  May  27,  1933,  c.  38,  Title 
I,  48  Stat.  74,  U.S.C.,  Title  15,  Sec.  77q(a);  Section  10(b) 
of  the  Securities  Exchange  Act  of  1934,  Act  of  June  6, 
1934,  c.  404,  Title  I,  48  Stat.  891,  U.S.C.,  Title  15,  Sec.  78j(b) 
(Rule  X-10B-5  thereunder);  and  Section  15(c)  (1)  of  the 
Securities  Exchange  Act  of  1934,  Sec.  78o(c)(l)  (Rule 
X-15C1-2  thereunder). 

Thereupon  and  therein,  the  Commission,  on  the  assumption 
of  the  existence  of  such  alleged  willful  violations,  presented 


JRule  HI  of  the  Commission,  entitled  “Notice  of  Hearings  and  Issues” 
required  that  such  Notice,  inter  alia,  “shall  state  the  •  •  •  subject  matter 
of  the  hearing  and,  in  proceedings  instituted  by  the  Commission,  shall  be 
accompanied  •  •  •  by  a  short  and  simple  statement  of  the  matters  to  be 
considered  and  determined.” 

As  amended,  effective  September  11,  1946,  “to  accord  with  the  legal 
requirements  and  the  spirit  of  the  federal  Administrative  Procedure  Act” 
of  1946,  the  Rule  as  quoted  reads  “by  a  short  and  simple  statement  of 
the  matters  of  fact  and  law  to  be  considered  and  determined.” 

i 

The  required  Commission  Order  and  Notice  obviously  was  intended  to 
meet  the  basic  requirements  of  “due  process.” 


i 
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to  itself  for  determination  the  question  whether  “in  the 
public  interest”  the  broker-dealer  registration  of  Petitioner 
should  be  revoked  or  suspended. 

'  The  case  was  referred  by  the  Commission  to  a  Trial 
Examiner  for  hearing.  After  hearing,  the  “Report  of  Trial 
Examiner”  was  filed  with  the  Commission,  to  which,  as  well 
as  to  the  proceedings  itself,  detailed  objections  and  excep¬ 
tions  were  filed  herein  by  Petitioner  under  date  of  Decem¬ 
ber  31,  1946,  wherein  it  was  contended,  inter  alia ,  that  this 
proceeding  was  without  authority  of  law;  that  the  hearing 
and  report  of  the  Trial  Examiner  was  not  responsive  to  but 
a  departure  from  the  allegations  and  charges  of  the  Order 
for  and  Notice  of  Hearing  herein  of  April  16,  1946 ;  without 
the  support  of  substantial  evidence  on  the  whole  record; 
and  contrary  to  law. 

Thereafter,  the  case  was  presented  to  the  Commission  on 
briefs  and  oral  argument  before  the  Commission  was  had 
on  May  23,  1947.  The  Commission,  on  February  18,  1948, 
rendered  its  opinion,  finding  all  issues  against  the  Petitioner 
(Securities  Exchange  Act  of  1934,  Release  No.  4048)  but 
at  that  time  entered  no  order  thereon.  Petitioner  was  invited 
to  “submit  satisfactory  proof  that  she  has  corrected  her 
methods  of  business  operation  to  conform  to  the  views  ex¬ 
pressed  herein,”  in  which  event,  it  is  stated  in  such  opinion 
of  the  Commission,  “We  shall  thereupon  enter  an  order 
dismissing  this  proceeding.” 

In  response  to  the  foregoing,  Petitioner,  on  March  19, 
1948,  filed  detailed  statement  of  changes  in  and  re-statement 
of  her  method  of  doing  business  (Tr.  65-73),  to  the  end  of 
obtaining  agreement  with  the  Commission  and  the  avoidance 
of  further  litigation,  but  without  accepting  or  approving 
the  findings  and  conclusions  of  the  Commission  set  forth 
in  its  said  opinion  of  February  18,  1948.  Thereafter,  the 
Commission,  in  Supplemental  Findings  and  Opinion  under 
date  of  April  1,  1948,  (Tr.  947-955)  rejected  the  said 
“changes  in  and  restatement  of  her  method  of  doing  busi¬ 
ness”  filed,  as  aforesaid,  as  inadequate  and  insufficient. 
In  such  Supplemental  Findings  and  Opinion,  the  Commis¬ 
sion  discussed  certain  proposed  “changes  in  and  restate¬ 
ment  of  her  method  of  doing  business”,  but  declined  to 
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i 

consider  certain  of  the  changes  and  restatements,  stating 
in  that  behalf: 

l 

“The  registrants  proposal  also  includes  some  other 
changes  in  her  method  of  doing  business  which  we  have  con¬ 
sidered,  but  which  in  the  light  of  our  disposition  of  this 
matter,  need  not  be  specifically  discussed.” 

and  thereupon,  on  April  1,  1948,  entered  its  order  that: 

“The  registration  as  broker  and  dealer  of  Arleen  W. 
Hughes,  doing  business  as  E.  W.  Hughes  &  Company,  be 
and  it  hereby  is  revoked.” 

; 

On  April  12,  1948,  Petitioner  filed  with  the  Commission 
its  “Petition  for  Rehearing,  Reconsideration,  Modification 
and  Vacation  of  the  Opinion,  Supplemental  Opinion  and 
Order  of  the  Commission,  February  18,  1948  and  April 
1,  1948  •  *  *”  (Tr.  75-126). 

The  Commission  thereafter,  by  Order  of  date  April  13, 
1948,  denied  said  Petition  for  Rehearing,  Reconsideration, 
Modification  and  Vacation  in  its  entirety.  (Tr.  958-959) 

j 

Throughout  the  proceedings  there  was  neither  contention 
nor  evidence :  that  Petitioner  was  guilty  of  any  actual  wrong¬ 
doing;  that  she  had  practiced  any  overreaching  of  any  of 
her  clients  at  any  time  or  at  all;  or  that  any  of  her  clients 
at  any  time  have  suffered  or  will  suffer  any  injury  or  finan¬ 
cial  loss  whatever  in  connection  with  or  as  a  result  of 
any  acts  of  Petitioner  or  as  a  result  of  any  transactions 
involving  investment  advice  or  otherwise  between  Petitioner 
and  any  of  her  said  clients. 

The  issues  herein  relate  to  questions  of  law,  such  as:  the 
authority  of  the  Commission  in  the  premises,  the  sufficiency 
and  relevancy  of  the  evidence,  and  the  legal  propriety  of 
the  findings,  conclusions  and  final  order  of  the  Commission. 

In  connection  with  and  as  part  of  the  Orders  of  the  Com¬ 
mission,  of  date  April  1,  1948  and  April  13,  1948,  the  Com¬ 
mission  ordered: 

“•  •  *  that  the  effectiveness  of  the  aforesaid  order  of 
revocation  entered  on  April  1,  1948,  be  and  hereby  is  stayed 
until  Arleen  W.  Hughes  makes  application  to  an  appropri- 
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ate  court  for  a  stay  and  such  application  is  determined  by 
that  court,  provided,  however,  such  application  is  made 
within  thirty  (30)  days  from  the  date  of  the  aforesaid 
order  of  revocation.’ ’  (Tr.  959) 

IV. 


The  Facts  and  Statute  Upon  Which 
Jurisdiction  Is  Based 

The  statute  under  which  jurisdiction  and  venue  in  this 
case  is  based  is  Section  25(a)  of  the  Securities  Exchange 
Act  of  1934,  Act  of  June  6,  1934,  c.  401,  Title  I,  Sec.  25, 
48  Stat.  901,  Act  of  June  7,  1934,  c.  426,  48  Stat.  926,  U.S.C., 
Title  15,  Sec.  78y(a),  the  pertinent  part  of  which  reads: 

“Any  person  aggrieved  by  an  order  issued  by  the  Com¬ 
mission  in  a  proceeding  under  this  title  to  which  such  person 
is  a  party  may  obtain  a  review  of  such  order  •  •  •  in  the 
Court  of  Appeals  of  the  District  of  Columbia  *  •  and 
Section  10  of  the  Administrative  Procedure  Act,  Act  of 
June  11,  1946,  c.  324,  60  Stat.  237,  243,  U.S.C.,  Title  5,  Sec. 
1001,  1009,  to  the  same  effect. 


V. 

The  Relief  Prayed 

That  said  “Order  Revoking  Registration”  entered  by 
the  Commission  on  April  1,  1948,  be  vacated,  set  aside  and 
held  for  naught. 

Copies  of  Commission  “Findings  and  Opinion”  of  Feb¬ 
ruary  18,  1948  (Securities  Exchange  Act  of  1934,  Release 
No.  4048)  and  “Supplemental  Findings  and  Opinion”  and 
“Order  Revoking  Registration”,  of  date  April  1,  1948 
(Securities  Exchange  Act  of  1934,  Release  No.  4073)  are 
attached  hereto,  as  Exhibits  “A”,  “B”  and  “C”,  respec¬ 
tively,  and  by  reference  are  made  a  part  hereof. 

VL 


The  Points  Upon  Which  Petitioner 
Intends  to  Reply 


Note : 

In  view  of  the  fact  that  the  Commission  “Findings”  and 
“Opinion”  commingled  as  they  are,  generally  speaking, 
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consist  of  a  more  or  less  indiscriminate  commingling  of 
arguments,  assumptions,  speculations,  statements  of  fact, 
narrative  recitals  and  generalized  conclusions,  in  which  there 
is  patent  disregard  of  both  facts  and  law  which  the  Com¬ 
mission  elects  to  avoid,  they  cannot  be  said  to  constitute 
findings  of  fact  or  conclusions  of  law  such  as  are  con¬ 
templated  and  required  by  law  and  the  controlling  stat¬ 
utes,  to-wit:  the  Securities  Exchange  Act,  supra,  and  the 
Administrative  Procedure  Act,  supra. 

I 

Accordingly,  in  the  interest  of  clarity,  certainty  and 
security,  it  is  deemed  necessary,  so  far  as  is  possible,  to 
analyze,  sort  out  and  segregate  the  component  parts  thereof 
and  re-state  numerous  of  them  in  specifiying  “The  Points 
upon  which  Petitioner  Intends  to  Rely.”  For  such  reason 
the  following  specifications  of  points  are  much  longer  and 
more  extensive  than  otherwise  would  be  necessary. 


Petitioner  alleges  and  contends  that  the  Commission, 
in  and  by  its  said  Findings,  Conclusions  and  Orders  afore¬ 
said,  committed  error  as  assigned  in  the  several  following 
specifications  of  error,  upon  each  of  which  Petitioner  in¬ 
tends  to  rely: 

1.  Commission  without  Authority  or  Jurisdic¬ 
tion  in  the  Premises. 

(a)  The  Commission  erred  in  entering  its  Order  of 
Revocation  herein,  in  that  it  had  and  has  no  warrant  of 
authority  or  jurisdiction  under  the  Securities  Act  of  1933 
or  the  Securities  Exchange  Act  of  1934,  to  revoke  the  broker- 
dealer  registration  of  Petitioner  under  Section  15(b)  of 
the  Securities  Exchange  Act  of  1934,  on  the  issues  presented 
and  the  facts  established  in  the  record  herein,  in  that  such 
Order  is  based  upon  Commission  asserted  duties  and  obli¬ 
gations  of  Petitioner  acting  as  a  registered  investment 
adviser  (Releases  4048,  4073),  which  arise  if  at  all  under 
the  Investment  Advisers  Act  of  1940. 

(b)  The  Commission  erred  in  entry  of  its  said  Order, 
in  that  the  relationship  created  and  the  duties  and  obligations 
arising  between  Petitioner  and  her  clients  involved  in  ren- 
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dering  investment  advice  as  an  investment  adviser  regis¬ 
tered  under  the  Investment  Advisers  Act  of  1940,  and  also 
acting  as  principal  for  her  own  account  in  transactions  in 
which  she  renders  investment  advice,  is  contemplated,  auth¬ 
orized  and  permitted  by  said  Investment  Advisers  Act,  which 
Act,  particularly  in  Section  206(3)  thereof,  specifically  and 
directly  defines  the  duties  and  obligations  imposed  upon 
Petitioner  acting  in  such  capacities;  and  which  Act  by  its 
terms  is  controlling. 

(c)  The  said  Order  of  the  Commission  herein  evades, 
ignores  and  discards  the  controlling  provisions  of  the  Invest¬ 
ment  Advisers  Act  of  1940,  and  the  Commission  in  and  by 
said  Order  erroneously  undertakes  to  create  and  impose 
upon  Petitioner  duties  and  obligations  which  do  not  exist 
or  arise  under  the  Securities  Act  of  1933,  the  Securities 
Exchange  Act  of  1934,  or  the  Investment  Advisers  Act  of 
1940,  or  under  any  rules  and  regulations  promulgated  by 
the  Commission  under  any  of  such  Acts,  or  under  any  other 
mandates  of  lawful  authority. 

(d)  The  Investment  Advisers  Act  requires  a  continu¬ 
ing  investment  advisory  contract  or  agreement  between  an 
investment  adviser  and  each  client,  made  and  entered  into 
prior  to  the  rendition  of  any  investment  advice  whatever 
to  such  client  and  which  contract  is  required  to  define  the 
relation  of  the  parties  thereto.  See,  Inv.  Adv.  Act,  Secs. 
203,  205,  206,  Act  of  August  22,  1940,  c.  686;  Title  II,  54 
Stat.  857,  U.S.C.,  Secs.  80b-3,  80b-5,  80b-6.  Such  contractual 
undertaking  (Comm.  Ex.  4)  between  Petitioner  and  her 
several  clients  the  Commission  erroneously  declared  to  be 
irrelevant  in  this  proceeding  ( Op.  p.  17,  Release  4048 ;  Suppl. 
Op.  p.  3,  Release  4073),  in  the  alleged  determination  by  it 
of  the  actual  and  legal  relationship,  herein  involved,  between 
Petitioner  and  her  clients  and  of  the  duties  and  obligations 
of  Petitioner  arising  out  of  such  relationship. 

2.  Commission  Order  Departure  from  Case  and 
Issues  Presented  by  Commission  Order  for  and 
Notice  of  Hearing. 

(a)  The  findings,  conclusions,  opinions  and  Order  of 
the  Commission  and  each  thereof,  are  not  responsive  to  or 
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consistent  with,  but  are  outside  of,  contrary  to  and  a  depart¬ 
ure  from  the  complaint,  pleading  or  moving  paper  herein,  en¬ 
titled  “Order  for  Private  Proceedings  and  Notice  of  Hearing 
on  the  Question  of  Revocation  and  Suspension  of  Registra¬ 
tion  Pursuant  to  Section  15(b)  of  the  Securities  Exchange 
Act  of  1934,”  of  date  April  17,  1946,  in  and  by  which,  pur¬ 
suant  to  Rule  HI  of  the  Commission,  as  well  as  the  basic 
requirements  of  “due  process”,  this  proceeding  was  initi¬ 
ated. 

(b)  The  issue  presented  herein  by  the  Commission  “order 
instituting  this  proceeding,”  as  stated  by  the  Commission 
in  its  opinion  of  February  18,  1948  (Op.  pp .  2-3,  Release 
4048)  is  that  Petitioner: 

“•  •  •  sold  securities  to  clients  to  whom  she  purported 
to  render  impartial  investment  advice  for  compensation  un¬ 
der  an  investment  advisory  contract  *  '  *  without  fully 
disclosing  to  the  clients  the  nature  and  extent  of  her  adverse 
interest  *  *  *.” 

The  issue  presented  thereby  was  and  is  that  the  investment 
advisory  contract  between  Petitioner  and  her  several  clients 
and  the  investment  advice  rendered  thereunder  constituted 
a  pretext,  disguise,  covering,  device,  scheme  or  artifice  to 
defraud  or  deceive,  which  said  issue  the  Commission  erro¬ 
neously  in  its  said  findings,  conclusions  and  Order  discarded, 
abandoned  and  repudiated. 

(c)  The  Commission  erred  in  the  entry  of  its  Order 
herein  in  that  the  record  herein  clearly  and  expressly  dis¬ 
closes  that  such  issue  of  pretext,  disguise,  covering,  device, 
scheme  or  artifice  to  defraud  or  deceive,  was  not  supported 
by  any  evidence  whatever;  was  abandoned  by  the  Commis¬ 
sion  in  its  said  Order ;  and  all  evidence  offered  and  adduced 
both  on  behalf  of  the  Commission  and  on  behalf  of  the  Peti¬ 
tioner  established  affirmatively  and  conclusively  that  Peti¬ 
tioner  in  fact  rendered  to  her  several  clients  actual,  valuable, 
unquestioned  and  “impartial  investment  advice”  with  respect 
to  all  transactions  with  each  and  every  of  such  clients,  during 
the  period  specified  in  the  said  Order  for  and  Notice  of  Hear¬ 
ing,  to-wit:  “from  approximately  September  1,  1944  to 
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April  17,  1946,”  and  at  all  other  times  both  before  and  after 
said  stated  period. 

(d)  The  opinions  and  Order  herein  are  not  predicated 
upon  the  issue  or  the  alleged  fact  that  Petitioner  “purported 
to  render  to  her  clients  impartial  investment  advice,”  but 
directly  and  expressly  rest  upon  the  proven  and  admitted 
fact  of  the  actual  rendition  of  specific,  qualified,  informed 
and  impartial  investment  advice  to  each  and  every  of  Peti¬ 
tioner’s  said  clients.  The  Commission  erred  in  finding,  con¬ 
cluding  and  ordering  that  Petitioner  lawfully  may  not 
render  such  investment  advice  to  her  clients,  except  upon 
compliance  by  her  with  certain  rules  and  requirements  now 
imposed  by  the  Commission. 

3.  Legal  Conclusions  of  Commission  as  to  “Dis¬ 
closure  Required  of  Registrant”  Erroneous. 

(a)  Under  caption  in  opinion  of  February  18, 1948,  herein 
entitled  “Disclosure  Required  of  Registrant”  (Op.  pp.  7-12, 
Release  4048),  it  is  said: 

“•  •  •  A  fiduciary  at  common  law  is  forbidden  to  deal  as 
an  adverse  party  with  his  principal.  An  exception  is  made, 
however,  where  the  principal  gives  his  informed  consent  to 
such  dealings.”  (Op.  p.  8,  Release  4048)  (Tr.  935). 

With  respect  to  the  “exception”  referred  to,  the  Commis¬ 
sion  thereafter  concluded: 

“•  •  •  But,  if  registrant  chooses  to  assume  a  role  in  which 
she  is  motivated  by  conflicting  interests,  under  the  exception 
we  have  discussed  she  may  do  so  if,  but  only  if,  she  obtains 
her  client’s  consent  after  disclosure  not  only  that  she  pro¬ 
poses  to  deal  with  them  for  her  own  account  but  also  of  all 
other  facts  which  may  be  material  to  the  formulation  of  an 
independent  opinion  by  the  client  as  to  the  advisability  of 
entering  into  the  transaction.  These  facts  should  include, 
as  we  have  already  stated,  registrant’s  own  cost  of  the  se¬ 
curities  she  proposes  to  sell  as  well  as  the  market  value  of 
the  securities  where  the  market  price  is  better  than  the  price 
asked  of  the  client.  This  requirement,  as  we  have  shown,  has 
its  basis  in  well  settled  propositions  of  law  and  imposes  no 
novel  obligation  upon  the  registrant.”  (Op.  p.  10,  Release 
4048)  (Tr.  937). 
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The  foregoing  conclusion  of  law,  alleged  by  the  Commis¬ 
sion  to  be  applicable  to  Petitioner,  notwithstanding  express 
written  agreement  and  understanding  between  the  Petitioner  i 
and  each  of  her  clients  that  Petitioner,  when  acting  as  invest- 1 
ment  adviser,  and  as  contemplated,  permitted  and  author¬ 
ized  by  the  Investment  Advisers  Act  of  1940  (Sec.  206)  (3), 
may  act  as  principal  for  her  own  account  in  the  sale  of  secu- 
rities  to  or  purchase  of  securities  from  clients,  is  not  sup¬ 
ported  by  judicial  precedent,  statutory  requirement  or  any 
rule  or  regulation  of  the  Commission  under  the  Securities 
Act  of  1933,  the  Securities  Exchange  Act  of  1934,  or  the 
Investment  Advisers  Act  of  1940,  and  is  contrary  to  law. 

(b)  The  Commission,  by  its  opinions  and  Order  herein, 
erroneouslv  has  denied  to  Petitioner  and  to  her  clients  the 
right  by  agreement  and  contract  to  declare,  define  and  stipu¬ 
late  the  specific  actual  and  legal  relationship  which  they 
lawfully  may  elect  to  establish  between  themselves. 

i 

(c)  The  Commission  erred  in  holding  that  the  written 
Memorandum  of  Agreement  and  Supplemental  Memorandum 
of  Agreement  between  Petitioner  and  her  clients  are  imma¬ 
terial  (Op.  p.  17,  Release  4048;  Suppl.  Op.  p.  3,  Release 
4073)  in  the  determination  of  the  relationship  of  the  parties 
thereto,  and  the  duties  and  obligations  of  Petitioner  there¬ 
under  ;  and  the  Commission  further  erred,  after  ruling  such 
agreements  immaterial,  in  then  construing  the  same  to  suit 
its  own  purposes  ( Op.  pp.  5-6, 12-16, 17,  Release  4048 ;  Suppl. 
Op.  pp.  1-3,  Release  4073);  and  the  Commission  further 
erred  in  finding,  concluding  and  holding  that  Petitioner 
must  make  the  same  or  more  disclosures  than  if  said  under¬ 
standings  and  agreements  had  not  been  entered  into  between 
Petitioner  and  her  several  clients. 

4.  Commission  erroneously  denied  Right  of  Con¬ 
tract  between  Petitioner  and  her  Clients. 

(a)  The  Commission  in  its  opinions  and  Order  herein 
erred  in  ignoring,  discarding  and  rejecting  the  settled  prin¬ 
ciple  of  law,  which  is  recognized,  not  condemned,  by  statute 
(See  Investment  Advisers  Act,  Sec.  206(3),  U.S.C.,  Title 
15,  Secs.  80b-5,  80b-6 ;  Securities  Exchange  Act  of  1984,  See. 
11(d),  U.S.C.,  Title  15,  Sec.  78(k),  that  an  agent  or  fiduciary 
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and  his  principal  may  agree,  or  the  principal  may  consent, 
both  of  which  were  done  in  this  case,  that  the  agent  or 
fiduciary  may  deal  on  his  own  account  with  his  principal 
and  otherwise  agree  and  stipulate  upon  the  governing  terms 
and  conditions  of  their  relationship  and  the  manner  in  which 
transactions  between  them  are  to  be  conducted. 

(b)  The  Commission  erred  in  holding  that  Petitioner 
and  her  clients  did  not  have  and  do  not  have  the  lawful 
right  to  provide  by  agreement  or  understanding  that  Peti¬ 
tioner  in  all  transactions  of  sale  or  purchase  in  connection 
with  and  pursuant  to  investment  advisory  contract  between 
them,  would  deal  as  principal  or  owner  of  the  securities 
which  she,  as  investment  adviser,  recommended  to  the  client 
for  purchase  or  sale. 

(c)  The  mixed  conclusion  of  fact  and  law  relied  upon 
by  the  Commission  to  justify  its  Order,  to-wit: 

“•  *  *  And,  as  we  have  shown,  our  decision  herein  is 
not  based  on  any  new  rule  or  even  on  any  new  interpretation 
of  the  statute  since,  in  the  situation  such  as  that  under 
consideration  in  this  proceeding,  the  duty  of  full  disclosure 
was  imposed  as  a  matter  of  general  common  law  long  before 
the  passage  of  the  Securities  Exchange  Act.”  (Op.  p.  12, 
Release  4048)  (Tr.  939). 

is  not  supported  by  substantial  evidence  and  is  contrary 
to  law. 

i 

(d)  None  of  the  judicial  and  Commission  decisions  relied 
upon  by  the  Commission  (Op.  pp.  9-12,  Release  4048),  (Tr. 
936-939)  under  the  title  heading  “Disclosure  Required  of 
Registrant”,  each  of  which  decisions  relates  to  a  situation 
in  which  actual  fraud,  misrepresentation,  unreasonable  prof¬ 
its,  overreaching,  or  other  devices  and  practices  of  misrepre¬ 
sentation  or  deceit  were  involved,  or  where  there  was  no 
disclosure  to  or  understanding  with  the  client  of  the  fact 
that  the  broker,  dealer  or  adviser  was  acting  as  an  adverse 
party  in  the  sales  transactions  involved,  that  is,  as  principal 
for  his  own  account, — is  authority,  directly  or  indirectly  for 
the  erroneous  legal  conclusion  of  the  Commission  ( Op.  p.  10, 
Release  4048),  (Tr.  937)  that,  even  after  clear  and  explicit 
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understanding  and  agreement  between  the  parties  that  Peti¬ 
tioner,  in  transactions  in  which  she  renders  investment  ad¬ 
vice,  will  act  as  principal  for  her  own  account  in  sales 
and  purchase  transactions  between  them,  Petitioner,  never¬ 
theless,  must  make  disclosures  of  “cost’/  and  “market”  and  j 
thereafter  she  must  obtain  her  client’s  consent  to  the  then  j 
actually  consummated  transaction.  j 

5.  The  Commission  Findings  and  Conclusions, 
Differentiating  Between  a  Registered  Broker- 
Dealer  Who  Renders  Investment  Advice  and 
Derives  a  Financial  Gain  and  Benefit  There¬ 
from,  to-wit:  a  Profit  From  the  Transaction, 
and  Petitioner,  a  Registered  Broker-Dealer  and 
Also  a  Registered  Investment  Adviser  Who 
Renders  Investment  Advice  and  Derives  a  Fi¬ 
nancial  Gain  and  Benefit  Therefrom,  to-wit:  a 
Fee  or  Charge  in  Connection  with  the  Transac¬ 
tion,  Are  Erroneous  in  Fact  and  in  Law. 

(a)  The  factual  and  legal  distinction  sought  to  be  devel¬ 
oped  by  the  Commission  between  a  registered  broker-dealer, 
who  also  is  a  registered  investment  adviser,  and  renders 
investment  advice  “for  a  fee”,  and  a  registered  broker- 
dealer  who  is  not  registered  as  an  investment  adviser  and 
renders  investment  advice  for  a  profit,  as  is  the  “common 
practice  of  over-the-counter  firms  generally”  (Op.  p.  12 ,  Re¬ 
lease  4048)  (Tr.  939)  (which  practice  also  is  described  by 
Chief  Counsel,  Trading  and  Exchange  Division  of  the  Com¬ 
mission,  in  a  public  address  March  16,  1948,  as  “rendering 
the  incidental  investment  advice  which  we  all  know  is  uni¬ 
versal  in  the  industry  and  without  which  it  could  hardly 
operate”;  (See  p.  8,  Exhibit  A ,  Petition  for  Rehearing)  (Tr. 
122)  is  without  substance  in  fact  or  in  law. 

The  Commission  erred,  in  that,  whether  or  not  a  broker- 
dealer  be  registered  under  the  Investment  Advisers  Act  of 
1940,  supra,  every  broker-dealer  renders  investment  advice 
to  his  clients,  as  a  common,  necessary  and  universal  practice 
on  his  part,  and  in  fact  occupies  a  position  of  trust  and 
confidence  with  such  clients,  in  the  absence  of  which  trust 
and  confidence  such  investment  advice  would  not  be  relied 
upon  and  would  serve  no  purpose  whatever ;  and  in  that  the 
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existence  of  trust  and  confidence  on  the  part  of  the  client 
is  not  determined  by  whether  the  broker-dealer  benefits 
financially  therefrom  on  the  basis  of  a  fee  charge  or  on  the 
basis  of  a  profit  arising  from  the  sale,  or  whether  or  not  such 
broker-dealer  is  or  is  not  a  registered  investment  adviser. 

The  Commission  erred  in  finding  and  concluding  that  the 
use  of  the  phrase  “incident  to  their  broker-dealer  activities’ ’ 
(Op.  p.  12,  Release  4048),  (Tr.  939)  as  applied  to  investment 
advice,  commonly  and  universally  given  by  broker-dealers 
to  their  clients,  as  distinguished  from  the  investment  advice 
given  by  a  broker-dealer-registered  investment  adviser,  cre¬ 
ates  a  difference,  where  in  the  nature  of  things  there  is  none 
in  logic,  in  fact  or  in  law. 

(b)  The  foregoing  distinction  relied  upon  by  the  Com¬ 
mission  in  this  case  is  predicated  upon  the  assumption  and 
premise,  erroneous  in  fact  and  in  law,  that  the  decision  in 
this  case  did  enact  a  market  disclosure  rule  of  limited  appli¬ 
cability,  to-wit:  to  Petitioner,  a  registered  broker-dealer  and 
a  registered  investment  adviser,  but  did  not  enact  one  of 
general  applicability  to  other  registered  broker-dealers  not 
registered  as  investment  advisers,  on  the  assigned  ground 
that  the  advice  which  such  other  broker-dealers  who  admit¬ 
tedly,  commonly,  universally  and  of  necessity  render  invest¬ 
ment  advice  to  their  clients,  do  so  as  a  mere  incident  of  their 
broker-dealer  activities  (Op.  p.  12,  Release  4048)  (Tr.  939). 

The  rule  of  regulation  now  imposed  upon  this  Petitioner 
by  the  Commission’s  opinions  and  Order  herein,  is  arbitrary 
and  discriminatory,  and  without  foundation  in  fact  or  sanc¬ 
tion  of  law. 

(c)  The  foregoing  differentiation  sought  to  be  made  by 
the  Commission  in  its  opinions  and  Order  herein  is  predicated 
and  based  upon  the  erroneous  and  argumentative  conclusion 
that  since  the  only  “investment  adviser”  required  to  register 
as  such  under  the  Investment  Advisers  Act  of  1940  is  one 
“who,  for  compensation,  engages  in  the  business  of  advising 
others”,  and  since  exclusion  from  the  requirement  of  regis¬ 
tration  under  the  Act  of  1940,  among  other  things,  extends 
to  “any  broker  or  dealer  whose  performance  of  such  service 
(Note:  that  is,  the  rendering  of  investment  advice)  is  solely 
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incidental  to  the  conduct  of  his  business  as  a  broker-dealer 
and  who  receives  no  special  compensation  therefor’ *  (Sec. 
202  (11),  August  22,  1940,  c.  686,  Title  II,  Sec.  202,  54  Stat. 
847,  U.S.C.,  Title  15,  Sec.  80b-2),  therefore  the  exclusion 
from  registration  under  the  Act  of  1940  of  such  an  “invest-; 
ment  adviser”  operates  to  modify  and  restrict  the  require¬ 
ments  and  mandates  of  the  Securities  Act  of  1933  and  the 
Securities  Exchange  Act  of  1934,  otherwise  applicable  to 
such  broker-dealer  “investment  advisers.”  It  is  not  the: 
law  that  the  foregoing  provisions  of  the  Investment  Advisers 
Act  either  amend  or  supplement  the  Securities  Act  of  1933 
or  the  Securities  Exchange  Act  of  1934.  It  is  the  law  that 
such  an  exempted  “investment  adviser”  is  not  subject  to 
the  sanctions  and  penalties  of  the  Investment  Advisers  Act, 
but  continues  as  a  registered  broker-dealer,  subject  to  the 
provisions,  requirements,  rules  and  regulations  of  and  under 
the  Securities  Act  and  the  Securities  Exchange  Act,  with 
like  force  and  effect  as  if  the  Investment  Advisers  Act  had 
not  been  enacted.  j 

(d)  The  conclusion  of  the  Commission  that  an  “invest¬ 
ment  adviser”,  not  registered  under  the  Investment  Advisers 
Act,  but  who  gives  investment  advice  to  his  clients,  and 
thereby  gains  financial  benefit,  that  is  the  profit  realized 
by  him  out  of  the  transaction,  as  is  the  common,  universal 
and  necessary  practice  to  enable  such  broker-dealers  to  do 
business,  does  not  occupy  a  fiduciary  relation  with  his  clients 
and  so  is  not  required  to  make  the  same  disclosures  under 
the  Securities  Exchange  Act  as  an  “investment  adviser”, 
registered  as  such  under  the  Investment  Advisers  Act,  is 
without  support  of  fact  or  law.  A  registered  investment 
adviser  under  the  Investment  Advisers  Act  is  subject  to  the 
sanctions  and  duties  imposed  by  that  Act ;  and  as  a  registered 
broker-dealer  under  the  Securities  Exchange  Act  is  subject 
also  to  the  duties  and  sanctions  imposed  by  the  latter  Act. 
The  use  by  the  Commission  in  this  case  of  the  definition  of 
“investment  adviser”  in  the  Investment  Advisers  Act  to 
exclude  an  entire  class  of  investment  advisers  from  the 
coverage  of  the  Securities  Act  and  Securities  Exchange  Act, 
is  arbitrary  and  discriminatory  and  without  warrant  of  and 
contrary  to  law.  The  Order  herein  by  administrative  fiat 
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sets  up  and  imposes  a  rule  and  regulation  under  the  Securi¬ 
ties  Exchange  Act  applicable  only  to  those  registered  broker- 
dealers  who  also  are  registered  as  investment  advisers  under 
the  Investment  Advisers  Act,  notwithstanding  the  fact  that 
all  broker-dealers  render  investment  advice  to  their  clients, 
as  a  common,  universal  and  necessary  part  of  their  respec¬ 
tive  businesses  and  for  their  own  financial  gain  and  benefit. 

6.  Commission  Findings  and  Conclusions  as  to 
“Adequacy  of  Registrant’s  Disclosure”  Are 
Erroneous. 

(a)  Under  the  specification  entitled  “Adequacy  of  Reg¬ 
istrant’s  Disclosure”  (Op.  p.  12,  Release  4048)  (Tr.  939) 
it  is  said : 

“Registrant  takes  the  position  that  the  disclosure  which 
it  makes  by  way  of  its  Memorandum  of  Agreement  satisfies 
all  of  its  duties  and  obligations  in  this  respect.  Consequently, 
it  is  necessary  to  determine  whether  that  Agreement  is  ade¬ 
quate  to  afford  investors  the  disclosure  which  we  have  found 
to  be  required.  We  think  the  disclosure  contained  in  the 
Agreement  is  entirely  inadequate  in  several  respects.” 

The  foregoing  is  not  a  true  or  accurate  statement  of  the 
position  of  Petitioner.  Her  position  is  and  has  been  that 
the  uniform  Memorandum  of  Agreement  and  the  Supple¬ 
mental  Memorandum  of  Agreement  conform  to  the  require¬ 
ments  of  law  in  that  behalf;  and  that  all  dealings  under 
such  contract  thereafter,  including  the  election  of  client  to 
purchase  in  connection  with  each  investment  and  the  con¬ 
firmation  thereof,  are  subject  to  the  Securities  Act  of  1933, 
the  Securities  Exchange  Act  of  1934,  and  the  rules  and  regu¬ 
lations  thereunder,  as  in  the  case  of  other  registered  broker- 
dealers.  (See  contrary  finding  of  Commission  (Op.  p.  16, 
Release  4048)  (Tr.  943). 

(b)  The  Commission  then  proceeds  under  the  same  title 
specification  (Op.  pp.  13-16,  Release  4048)  (Tr.  940-943) 
to  make  certain  argumentative  findings  and  conclusions, 
summarized  as  follows: 

(1)  That  “some  clients  did  not  understand”  the  Agree¬ 
ment;  and  “some  clients  had  no  understanding  at  all  of 
the  nature  and  significance  of  the  Agreement.” 
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(2)  That  “Registrant  in  discussing  the  Memorandum 

of  Agreement  with  her  clients  makes  no  attempt  to  do  more 
than  summarize  its  terms.7 7  i 

(3)  That  “in  some  cases  registrant  created  the  impres¬ 
sion  that  the  execution  of  the  Agreement77  was:  “a  formal¬ 
ity  required  as  a  result  of  her  registration  with  the  Com¬ 
mission77;  “obligatory  on  their  part77;  “some  legality  that 
it  was  necessary  for  the  office  to  go  through  with77;  “a 
protection77;  “just  according  to  comply  with  the  law77;  or 
“simply  a  business  arrangement.77 

(4)  That  “some  clients  did  not  clearly  understand  that 
the  registrant  w*as  selling  her  own  securities77;  “it  is  clear 
from  the  testimony  that  certain  of  registrant  7s  clients  did 
not  understand  that  registrant  consistently  proposed  to* 
and  in  fact  did,  sell  her  own  securities  to  them77;  “Other 
clients  did  not  know  the  meaning  of  the  term  ‘principal7, 
the  only  term  used  by  the  registrant  in  both  the  Agreement 
and  in  confirmations  given  to  clients  which  would  convey  the 
idea  that  she  was  selling  her  own  securities77;  “Accordingly, 
registrant  did  not  fulfil  her  affirmative  obligation  to  disclose 
the  capacity  in  which  she  acted,  a  duty  which  she  concedes 
she  must  perform.77 

(5)  “Furthermore,  since  the  investment  advisory  charge 
may  and  does  vary  from  the  fixed  schedule  of  maximum 
charges77,  “the  registrant  frequently  charges  a  lesser  rate,77 
(Note:  Petitioner  never  made  an  excess  charge)  it  is  impos¬ 
sible  for  the  client  to  ascertain  from  the  agreement  and 
confirmation  either  (1)  the  investment  advisory  charge,  (2)1 
the  actual  price  which  the  client  is  paying  for  the  security 
itself,  or  (3)  the  registrant 7s  cost.77 

(6)  “•  •  •  the  confirmation  merely  shows  a  ‘net  priced 

which  is  the  total  of  the  price  of  the  security  to  the  client 
and  the  investment  advisory  charge77;  and  on  confirmation 
“a  client  has  no  way  of  knowing  which  of  these  methods 
(for  determination  of  ‘base  price7)  has  been  employed  by 
the  registrant  in  the  particular  transaction  •  *  ; 

The  purported  review  and  analysis  of  the  record  evidence 
by  the  Commission  (Op.  pp.  13-16,  Release  4048)  (Tr.  940- 
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943)  next  above  summarized,  under  paragraphs  numbered 

(1)  to  (6),  does  not  reflect  the  evidence  as  a  whole;  nor 
does  it  reflect  accurately  the  testimony  of  the  particular 
witnesses  from  whose  testimony  incomplete  or  spot  quota¬ 
tions  taken  out  of  context  are  made  by  the  Commission  in  its 
findings,  or  with  respect  to  whose  testimony  the  Commission 
draws  generalized  conclusions,  in  the  following  respects: 

Note:  The  following  numbered  paragraphs  refer  and  relate 
to  the  numbered  paragraphs  of  the  foregoing  summary. 

(1)  These  generalized  findings  and  conclusions  are  not 
supported  by  substantial  evidence  upon  the  whole  record 
or  upon  any  part  thereof,  but  are  contrary  to  the  evidence. 

(2)  This  generalized  finding  and  conclusion  is  contrary 
to  the  evidence  and  is  not  supported  by  substantial  evidence 
upon  the  whole  record  or  upon  any  part  thereof. 

(3)  These  fragmentary  quotes  presumably  are  in  the 
nature  of  findings  in  support  of  the  generalized  conclusions 
set  forth  in  paragraphs  (1)  and  (2)  of  the  foregoing  sum¬ 
mary,  but  do  not  prove  or  constitute  substantial  evidence 
in  support  of  such  conclusions ;  nor  do  they  or  any  of  them 
reflect  the  knowledge  or  state  of  mind  of  the  clients  from 
whose  testimony  they  severally  are  lifted ;  nor  do  they  reflect 
accurately  or  in  fact  the  testimony  of  any  of  such  clients 
taken  as  a  whole. 

(4)  It  is  true  that  two  of  Petitioners  clients  who  testi¬ 
fied  as  Commission  witnesses  were  not  dear  as  to  the  legal 
definition  of  the  term  “principal,”  but  every  client,  including 
each  of  those  who  were  asked  by  Commission  counsel  to 
define  the  term,  knew  and  understood  and  agreed  that  Peti¬ 
tioner  was  selling  her  own  securities  in  transactions  involv¬ 
ing  investment  advice  under  the  Memorandum  of  Agreement 
in  question. 

i 

These  findings  and  conclusions  of  the  Commission  are  not 
supported  by  substantial  evidence  on.  the  whole  record  or 
any  part  thereof,  and  are  contrary  to  the  evidence. 

The  conclusion  that  “registrant  did  not  fulfill  her  affirma¬ 
tive  obligation  to  disclose  the  capacity  in  which  she  acted,” 
that  is,  as  principal,  as  owner,  of  the  securities  sold  by  her 
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^  i 

to  her  clients  to  whom  she  rendered  investment  advice,  is 
contrary  to  and  without  support  of  fact.  In  the  Agreement, 
in  the  negotiation  of  specific  transactions  and  in  the  written 
confirmation  in  all  transactions,  the  capacity  in  which  Peti¬ 
tioner  acted,  that  is  as  principal,  as  owner,  was  specifically 
disclosed  to  and  specifically  agreed  to  by  each  or  sucn  clients. 

Contrary  to  the  direct  implications  of  Note  15  ( Up.  p.  13), 
(Tr.  940)  no  question  of  waiver  by  any  of  her  clients  of 
“their  right  to  disclosure  of  information  which  they  know 
they  would  otherwise  be  entitled  to”  is  involved. 

(5)  In  the  few  transactions  in  which  the  investment  ad¬ 
visory  charge  was  less  than  the  maximum  charge  stipulated 
in  the  Agreement,  it  was  impossible  in  such  instances  for 
client  to  determine  from  the  confirmation  by  simple  arith¬ 
metic  (1)  the  investment  advisory  charge,  (2)  the  base  price 
to  client,  and  (3)  the  cost  to  registrant  of  the  security  pur¬ 
chased  for  the  specific  transaction. 

i 

But,  see  Specifications  of  Error,  post,  under  “7.  Changes 
in  and  Restatement  of  Petitioner’s  ‘Methods  of  Business 
Operation’  ”,  made  pursuant  to  Commission  invitation  (Op., 
p.  18,  Release  4048)  (Tr.  945). 

(6)  The  “net  price”  shown  in  written  confirmation  by 
petitioner  to  each  client  with  respect  to  each  transaction  dis¬ 
closes  to  each  client  the  exact  cost  of  the  securities  purchased 
by  Client  by  simple  subtraction  of  the  agreed  investment 
advisory  charge  from  the  “net  price”  to  Client  shown  on 
the  confirmation,  except  in  the  few  transactions  in  which 
Petitioner  charged  the  Client  an  amount  for  investment 
advice  less  than  the  maximum  stipulated  in  the  Agreement. 

The  “net  price”  confirmation  as  heretofore  given  Client 
did  not  state  the  method  by  which  Client’s  “base  price”  had 
been  determined  in  each  transaction. 

But,  see  Specifications  of  Error,  post  under  “7.  Changes 
in  and  Restatement  of  Petitioner’s  ‘Methods  of  Business 
Operation.’  ” 

(c)  The  conclusion  of  the  Commission  set  forth  at  the 
end  of  the  subdivision  of  Opinion  entitled  “Disclosure  Re- 
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quired  of  Registrant”  (Op.  p.  12,  Release  4048)  (Tr.  939)  as 
follows : 

“•  •  •  And,  as  we  have  shown,  our  decision  herein  is  not 
based  on  any  new  rule  or  even  on  any  interpretation  of  the 
statute,  since,  in  the  situation  such  as  that  under  considera¬ 
tion  in  this  proceeding,  the  duty  of  full  disclosure  was  im¬ 
posed  as  a  matter  of  general  common  law  long  before  the 
passage  of  the  Securities  Exchange  Act.” 

is  not  in  accordance  with  fact  and  is  contrary  to  and  without 
authority  of  law. 

7.  Changes  in  and  Restatement  of  Petitioner’s 
“Methods  of  Business  Operation”,  foreclose 
-  all  Commission  Contentions  and  Conclusions  as 
to  Petitioner’s  Alleged  Duties  of  Disclosure. 

(Note:  The  several  explanatory  statements  appearing  un¬ 
der  this  sub-heading  will  enable  the  Court  more  readily  to 
understand  the  errors  assigned.) 

The  Commission  in  its  Opinion  (Op.  pp.  18-19,  Release 
4048)  (Tr.  945-946)  invited  Petitioner  to  submit  to  it  “ap¬ 
propriate  changes  in  her  business  methods”  in  order  “to 
comply  with  such  opinion.”  Petitioner,  without  accepting 
the  views  and  conclusions  of  the  Commission,  nevertheless, 
on  March  19,  1948,  submitted  to  and  filed  with  the  Commis¬ 
sion  proposal  embodying  changes  in  and  re-statement  of  her 
methods  of  business  operation.  In  and  by  such  proposal, 
-  Petitioner  agreed  to  change  the  Memorandum  of  Agreement 
as  in  said  proposal  specifically  set  forth  and  to  change  her 
procedures  on  “Sale  and  Confirmation”  as  also  in  said  pro¬ 
posal  specifically  set  forth.  See,  Supplemental  Memorandum 
of  Agreement  attached  to  Petition^  for  Rehearing  before  the 
Commission. 

Such  changes  in  and  restatements  of  “methods  of  business 
operation”  are  directed  to  the  alleged  inadequacies  in  the 
Agreement  and  in  the  confirmation  of  transactions  there¬ 
under  (Op.  pp.  13-16,  Release  4048),  (Tr.  940-943),  “Ade¬ 
quacy  of  Registrant’s  Disclosure ”,  correction  of  which  the 
Commission  by  its  opinions  and  Order  held  to  be  essential. 


The  Supplemental  Findings  and  Opinion  herein  of  April  1, 
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1948  relate,  so  it  is  said,  solely  to  the  sufficiency  in  fact  of 
the  “proposed  changes  in  business  operations”  of  Respond¬ 
ent  to  conform  to  the  requirements  of  law  ( Suppl.  Op.  p.  2, 
Release  4073),  (Tr.  948). 

The  Commission,  nevertheless,  failed  and  refused  in  its 
Supplemental  Findings  and  Opinion  to  appraise  certain  of 
the  proposed  changes  “in  her  method  of  business  operation 
which  we  have  considered  but  which  in  the  light  of  our  dis¬ 
position  of  this  matter,  need  not  be  specifically  discussed” 
(Note:  Suppl.  Op.  p.  5,  Release  4073),  (Tr.  950-951). 

• 

The  basic  and  foundational  proposal  embodied  in  the  pro¬ 
posal  and  Supplemental  Memorandum  of  Agreement  is  the 
restatement  and  enlargement  of  the  provisions  of  the  Mem¬ 
orandum  of  Agreement  and  of  the  procedures  to  be  followed 
by  Petitioner  on  sale  and  confirmation,  as  to  the  capacity 
in  which  Petitioner  acts  in  selling  any  security  to  or  pur¬ 
chasing  any  security  from  a  client  in  which  transaction  Peti¬ 
tioner  acts  as  an  investment  adviser.  Paragraph  5(i)  of 
the  Memorandum  of  Agreement  (Comm.  Ex.  4)  (Tr.  588)  is 
re-stated  and  re-framed  as  follows  in  the  Supplemental 
Memorandum  of  Agreement:  j 

“Company,  when  acting  as  investment  adviser,  shall  act 
as  Principal  for  its  own  account  in  every  such  transaction; 
except  as  otherwise  specifically  agreed.  The  term  ‘ principal ' 
means  that  Company  is  the  owner  of  the  securities  pur - 
chased  by  Client,  whether  Company,  prior  to  such  purchase 
transaction  by  Client  has  purchased  and  at  the  time  owns 
such  securities  or  p'urchases  the  same  in  connection  with  and 
to  consummate  such  purchase  by  Client.” 

(Note:  Italics  indicate  changes  in  and  additions  to  the 
original  wording  of  such  paragraph,  of  which  the  Commis¬ 
sion  in  its  original  opinion  complained  (Op.  pp.  13-14,  Re¬ 
lease  4048)  (Tr.  940-941). 

Additionally,  the  relationship  of  the  parties  is  made  mani¬ 
fest-  in  numerous  other  paragraphs  of  the  Supplemental 
Memorandum  of  Agreement,  and  particularly  in  the  followr 
ing  paragraphs:  5(a),  (b),  (c)  and  (d)  “Schedule  of  Rates”; 
5(e)  “Base  Price”;  5(1)  “Company  acts  as  Principal,  Deal¬ 
er  and  Owner  for  its  own  Account  of  Securities  Sold  or  Pur- 
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chased”;  and  5(j)  “Confirmation”.  See  Supplemental  Mem¬ 
orandum  of  Agreement  hereto  attached,  marked  Exhibit 
“D”  (Tr.  961). 

The  foregoing  contractual  provisions  declaring  and  em¬ 
bodying  the  basic  relationship  between  the  parties,  the  Com¬ 
mission,  if  it  gave  any  consideration  whatever  to  them,  re¬ 
fused  expressly  to  appraise  and  pass  oiyfS uppl.  Op.  pp.  2-3, 
Release  4073),  (Tr.  949-954). 

(a)  There  is  nothing  in  reason,  in  right,  in  any  statute, 
or  in  the  law,  which  permits  the  Commission  lawfully  to  deny 
to  the  parties  to  a  contract  the  right  to  agree  and  stipulate, 
as  here,  that  Petitioner,  a  registered  investment  adviser, 
when  acting  in  that  capacity  also  may  act  as  principal  for 
its  own  account,  that  is,  as  owner,  as  dealer,  in  transactions 
of  purchase  of  recommended  securities  by  a  client  effected 
through  Petitioner. 

The  Commission  througS^his  case  erred  in  disregard¬ 
ing  and  repudiating  the  settled  principle  of  law  that  the 
existence  and  extent  of  the  duties  of  the  agent,  the  fiduciary, 
to  the  principal  are  determined  by  the  terms  of  the  agree¬ 
ment  between  the  parties,  interpreted  in  light  of  the  circum¬ 
stances  under  which  it  is  made,  except  to  the  extent  that 
fraud,  duress,  illegality,  or  the  incapacity  of  one  or  both  of 
the  parties  to  the  agreement  deprives  the  agreement  of  legal 
effect. 

The  Commission  in  this  case,  both  in  its  original  “Find¬ 
ings  and  Opinion”  (Release  4048)  and  in  its  “Supplemental 
Findings  and  Opinion”  (Release  4073)  has  refused  to  recog¬ 
nize  the  unambiguous  facts  of  contract  and  agreement  or  to 
be  governed  by  the  controlling  law.  This  is  error. 

(b)  By  the  proposal  filed  as  aforesaid  and  in  Supple¬ 
mental  Memorandum  of  Agreement  the  “base  price”  (para¬ 
graph  5(e))  of  securities  sold  to  Client  by  Petitioner  or  pur¬ 
chased  from  Client  by  Petitioner  is  re-stated  with  particular¬ 
ity,  and  in  all  transactions  is  the  market  price  on  the  day 
of  such  purchase  or  sale  by  Petitioner  from  or  to  her  Client. 
The  statement  or  disclosure  to  client  by  Petitioner  of  her 
cost  of  recommended  securities  sold  from  her  inventory  to 
such  Client  imposed  by  the  Commission  ( Op.  p.  10,  Release 
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4048 ;  Suppl.  Op.  p.  3,  Release  4073),  (Tr.  937,  949)  is  neither 
material  nor  required  by  law.  Moreover,  the  situation  is 
identical  to  that  of  other  broker-dealers  generally,  all  of 
whom  render  investment  advice  to  their  Client  and  who  in 
particular  transactions  similarly  sell  recommended  securities 
from  inventory  to  such  clients.  Such  other  broker-dealers 
are  not  required  by  law,  or  by  rule  or  regulation,  to  state 
or  disclose  to  their  Client  their  own  costs  of  such  recom¬ 
mended  inventory  securities  so  sold. 

Accordingly,  the  imposition  of  such  a  disclosure  require¬ 
ment  upon  this  Petitioner  is  without  authority  of  law  and 
is  unjust,  arbitrary  and  discriminatory. 

(c)  The  commingled  factual,  argumentative  and  legal 
conclusions  of  the  Commission  with  respect  to  the  disclosure 
of  Respondent’s  “Cost  of  the  recommended  securities  she 
sells  to  clients”  (Subdivision  “2”,  Suppl.  Op.  p.  3,  Release 
4073),  (Tr.  953)  and  each  of  such  findings  and  conclusions  is 
without  factual  support  and  contrary  to  law. 

(d)  Pursuant  to  Petitioner’s  proposal,  there  is  embodied 
in  the  Supplemental  Memorandum  of  Agreement  express 
and  enlarged  delineation  for  and  the  contents  of  the  written 
confirmation  to  be  given  as  to  each  transaction,  which  con¬ 
firmation  includes  restatement  of  the  capacity  in  which  the 
Petitioner  acts,  that  is,  as  principal  for  her  own  account, 
that  is,  as  the  owner,  of  the  securities  sold  to  or  purchased 
from  Client,  the  precise  method  by  which  the  Client’s  “base 
price”  is  determined  and  total  “Cost  to  Client.” 

In  the  Commission’s  Original  Opinion  (Op.  pp.  12-13,  Re¬ 
lease  4048),  (Tr.  939-940),  it  is  declared: 

“Registrant  has  an  affirmative  obligation  to  disclose  all 
material  facts  to  her  clients  in  a  manner  which  is  dear 
enough  so  that  a  client  is  fully  apprised  of  the  facts  and  is 
in  a  position  to  give  his  informed  consent.  And  this  dis¬ 
closure,  if  it  is  to  be  meaningful  and  effective,  must  be  time¬ 
ly.  It  must  be  provided  before  the  completion  of  the  transac¬ 
tion  so  that  the  client  will  know  all  the  facts  at  the  time 
that  he  is  asked  to  give  his  consent.  Registrant  cannot  satis¬ 
fy  this  duty  by  executing  an  agreement  with  her  clients 
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which  the  record  shows  some  clients  do  not  understand  and 
which,  in  any  event,  does  not  contain  the  essential  facts 
which  she  must  communicate.” 

In  its  Supplemental  Opinion  (Suppl.  Op.  p.  3 ,  Release 
4073),  (Tr.  952)  referring  to  “  ‘Cost  to  Client’  shown  in  the 
confirmation”,  the  Commission  again  manifested  that  the 
Commission  “required”  confirmation  is  not  in  fact  or  in 
law  a  confirmation  at  all  but  in  effect  a  statement  of  re¬ 
quest  to  the  Client  for  “his  consent  to  the  transaction”, 
already  consummated  in  fact.  The  conclusion  of  the  Com¬ 
mission  in  that  behalf  disregards  entirely  the  knowledge, 
understanding  and  agreement  of  the  parties,  and  declared 
as  follows : 

“•  •  •  We  stated  in  our  previous  Findings,  and  we  repeat, 
that  the  required  disclosure,  if  it  is  to  be  meaningful  and 
effective,  must  be  timely.  It  must  be  provided  in  connection 
with  each  transaction  of  purchase  or  sale  so  that  a  client 
will  know  all  the  facts  at  the  time  he  is  asked  to  give  his 
consent  to  the  transaction.  #  *  *” 

Whatever  the  legal  requirement  might  be,  in  the  absence 
of  prior  specific  knowledge,  understanding  and  agreement 
between  the  parties  as  to  the  principal-dealer-owner  capacity 
which  it  is  stipulated  Petitioner  shall  occupy  in  connection 
with  sales  to  client  of  recommended  securities,  there  is  no 
authority  or  mandate  of  law  for  the  foregoing  Commission 
requirement,  either  at  common  law,  by  any  statute  or  other¬ 
wise,  where,  as  here,  the  parties  have  determined  and  fixed 
the  relationship  between  themselves  by  agreement  and  under¬ 
standing. 

(e)  The  statement,  conclusion  and  speculation  of  the 
Commission  (Suppl.  Op.  p.  3,  Release  4073),  (Tr.  953)  that 
the  confirmation  under  the  Supplemental  Agreement  is  in¬ 
sufficient  as  a  statement  of  fact  because  the  “Cost  to  Client” 
is  in  a  total  amount  and  would  “require  the  client  to  refer 
back  to  the  Agreement  to  discover  the  investment  advisory 
charge”,  is  predicated  on  the  erroneous  proposition  that 
the  Agreement  between  the  parties  is  of  no  consequence  and 
is  to  be  disregarded.  In  short,  Petitioner  and  her  clients 
are  not  permitted  to  define  their  own  contractual  relations, 
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including  the  facts  to  be  furnished  to  Client  and  the  manner 
in  which  such  facts  are  to  be  furnished.  This  position  of  the 
Commission  is  without  support  of  and  contrary  to  law. 

8.  Impropriety  of  this  Proceeding  under  the  Se¬ 
curities  Exchange  Act. 

(a)  Under  the  title  heading  “Propriety  of  Proceedings 
under  Securities  Exchange  Act”  (Op.  pp.  16-17,  Releast 
4048),  (Tr.  943-944),  the  Commission  undertakes  to  justify 
its  conclusion  of  “Propriety”,  as  follows: 

“The  registrant  argues  that  her  activities  cannot  form  the 
basis  for  a  violation  of  the  Securities  Act  or  the  Securities 
Exchange  Act,  since  she  acts  as  an  investment  adviser  in 
her  dealings  with  clients  and  is,  therefore,  she  contends, 
subject  only  to  the  provisions  of  the  Investment  Advisers 
Act  of  1940.  We  find  no  merit  in  this  contention.” 

The  foregoing  Commission  assumption  is  not  in  accord¬ 
ance  with  the  facts.  Petitioner  has  not  taken  and  does  not 
now  take  the  position  above  quoted  which  the  Commission 
assigns  to  her. 

Respondent,  as  a  registered  broker-dealer,  is  subject  to  the 
provisions  of  the  Securities  Act  and  the  Securities  Exchange 
Act,  and  rules  and  regulations  promulgated  thereunder ;  and, 
as  a  registered  investment  adviser  she  is  subject  to  the  In¬ 
vestment  Advisers  Act  and  the  rules  and  regulations  promul¬ 
gated  under  that  Act.  j 

Under  the  Securities  Exchange  Act,  she  is  in  the  same 
position  as  any  other  broker-dealer,  who  renders  investment 
advice  and  as  a  dealer  sells  to  his  clients  recommended  se¬ 
curities  from  inventory,  whether  or  not  registered  as  an  in¬ 
vestment  adviser,  and  must  comply  with  Section  lid  of  that 
Act  and  Rule  X  15C1-4  of  the  same  Act. 

Under  the  Investment  Advisers  Act  she  is  in  the  same 
position  as  any  other  registered  investment  adviser,  and  if 
she  acts  as  “principal  for  her  own -account”  she  must  com¬ 
ply  with  Sec.  206(3)  of  that  Act. 

(b)  The  conclusion  of  the  Commission  that  it  has  lawful 
authority  by  decretal  order,  or  otherwise,  to  create  and  im- 
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pose  duties  upon  those  registered  under  both  Acts,  which 
duties  do  not  exist  or  arise  under  either  Act,  is  erroneous. 

9.  Petitioner  has  not  engaged  in  any  “willful” 
or  other  violation  of  the  Securities  Act  or  the 
Securities  Exchange  Act,  or  any  rules  and  regu¬ 
lations  promulgated  thereunder. 

(a)  Under  the  subject  heading  “Willfulness  and  Public 
Interest”  (Op.  pp.  17-18 ,  Release  4048),  (Tr.  944-945),  the 
Commission  concluded  generally  that  Petitioner  committed 
a  “willful”  violation  of  the  Securities  and  Securities  Ex¬ 
change  Acts  and  rules  thereunder,  referred  to  in  the  “Order 
and  Notice  of  Hearing.”  Such  conclusion  of  “willfulness” 
is  not  supported  by  any  factual  finding  of  any  kind,  and  is 
without  warrant  in  fact  or  in  law. 

The  additional  conclusion  of  the  Commission  that  any 
act  (Op.  pp.  17-18 ,  Release  4048),  (Tr.  944-945)  which  is  in¬ 
tentionally  performed  or  any  practice  which  is  intentionally 
followed  is  “willful”  under  the  sections  and  rules  and  regu¬ 
lations  of  the  Securities  Act  and  the  Securities  Exchange 
Act  enumerated  in  the  Order  for  the  Notice  of  Hearing  here¬ 
in,  wholly  without  any  regard  whatever  to  the  character, 
content,  quality  or  purpose  of  such  act  or  practice,  is  not 
in  accordance  with  law  or  the  statutes  involved,  but  is  con¬ 
trary  to  law  and  to  said  statutes. 

The  Commission’s  further  argumentative  finding  and  con¬ 
clusion  in  support  of  its  conclusion  of  “willfulness”  is: 

“•  •  •  the  cases  heretofore  cited  in  our  discussion  of  the 
statutory  violations.  In  addition,  it  may  be  noted  that,  on 
many  occasions  prior  to  the  institution  of  these  proceedings/ 
registrant  was  personally  advised  by  our  staff  that  in  its 
opinion  she  was  violating  the  anti-fraud  provisions  of  the 
statutes  and  that  she  was  also  referred  to  a  formal  opinion 
of  the  Director  of  our  Trading  and  Exchange  Division,  is¬ 
sued  in  February,  1945  {Note :  as  to  the  meaning  and  require¬ 
ments  of  Sec.  206  of  the  Investment  Advisers  Act)  which 
deals  with  the  precise  issue  presented  here  and  reaches  the 
same  conclusion.”  (Op.  p.  17,  Release  4048),  (Tr.  944). 

There  is  no  principle  of  law,  no  judicial  decision,  no  stat- 
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ute,  no  rule  or  regulation  of  the  Commission,  no  decision  or 
order  thereof,  and  no  other  mandate  or  sanction  of  law,  which 
vests  with  any  legal  authority  whatever  the  views  and  opin¬ 
ions  of  the  Director  of  the  Commission's  Trading  and  Ex¬ 
change  Division  or  the  views  and  opinions  of  any  other  em¬ 
ployee  of  the  Commission.  Such  views  and  opinions  are  not 
the  views  and  opinions  of  the  Commission  unless  and  until 
adopted  as  such  in  form  and  manner  as  by  law  provided. 
The  assertion  of  the  Commission  (Op.  p.  17,  Release  4046), 
(Tr.  944)  to  the  effect  that: 

“Although  registrant  was  free  to  take  issue  with  these 
views,  it  is  clear  that  she  did  so  having  full  knowledge  of 
the  position  asserted  by  the  Trading  and  Exchange  Divi¬ 
sion^, 

i 

while  of  no  legal  consequence,  nevertheless  was  highly  preju¬ 
dicial  to  any  orderly,  impartial  and  judicial  determination 
of  this  case,  under  the  principles  and  rules  of  law  controlling 
such  determination. 

i 

(b)  The  record  herein  discloses  there  has  been  a  wide 
and  variant  range  of  discussion,  opinion  and  conclusion  be¬ 
tween  various  members  of  the  Commission  staff,  even  among 
themselves,  and  Petitioner,  continuing  from  1943  until  1946, 
with  respect  to  disclosure  of  “capacity,”  “adverse  interest,” 
etc.,  the  time  and  manner  thereof  and  the  law  asserted  to  be 
applicable  thereto.  See,  for  example,  the  following,  all  of 
which  are  in  the  record  herein:  The  Treanor  opinion,  Feb¬ 
ruary  5,  1945,  Release  No.  40  Investment  Advisers  Act;  Let¬ 
ter  of  Treanor  to  Trigger,  March  30,  1945,  re  Release  No. 
40;  Letter  of  Geraghty,  Denver  Regional  Administrator,  to 
Respondent,  May  12,  1945,  re  Release  No.  40;  letter  Com¬ 
mission  Attorney  Lungren  to  Respondent,  September  7, 
1944;  letter  McCreery  to  Geraghty,  Administrator,  Septem¬ 
ber  28,  1943;  letter  Geraghty,  Administrator,  to  McCreery, 
July  21,  1942;  letter  of  Geraghty,  Administrator,  to  Me- 
Creery,  May  21,  1943,  enclosing  memorandum  opinion  Knud- 
son,  Counsel,  Trading  and  Exchange  Division,  to  Steig,  Asst. 
Director;  and  letter  of  Knudson,  to  Geraghty,  November  1, 
1943.  (Tr.  591-598,  917-927).  See  also  address,  Loss,  Chief 
Counsel,  Trading  and  Exchange  Division,  March  16,  1948,  in 
which  this  case  is  hailed  as  a  landmark  and  as  the  enactment 
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of  a  market  disclosure  rule  of  limited  applicability  only, 
which  rule  the  Commission,  it  is  said,  “spells  out  in  de¬ 
tail.” 

The  Memorandum  of  Agreement  (Comm.  Ex.  4),  (Tr. 
588),  which  the  Commission  by  its  Order  herein  finds  to  be 
inadequate,  was  incorporated  into  and  made  a  part  of  appli¬ 
cation  made  in  1942  by  Petitioner  for  registration  as  an  in¬ 
vestment  adviser  under  the  Investment  Advisers  Act  of 
1940,  which  registration  the  Commission  thereupon  author¬ 
ized  to  be  and  become  effective  in  1942,  without  objection  to 
or  suggestion  concerning  said  Memorandum  of  Agreement. 

The  Opinions  and  Order  in  this  case  undertake  to  make 
law  not  to  declare  it,  and  such  action  is  outside  of  and  be¬ 
yond  the  authority  of  the  Commission.  A  person  cannot 
“willfully”  or  otherwise,  violate  an  incipient  rule  of  law.1 

Each  of  the  conclusions  of  the  Commission  as  to  “willful¬ 
ness”  is  without  support  in  fact  or  law. 

(c)  “The  public  interest”,  which  it  is  said  required  the 
order  of  revocation  herein,  is  based  on  the  Commission  argu¬ 
mentative  assumption  (Op.  p.  18,  Release  4048),  (Tr.  945) 
that: 

“Her  (Petitioner’s)  violations  are  not  technical  infrac¬ 
tions.  She  has  breached  the  basic  obligation  owed  by  a 
fiduciary  to  his  principal  and  her  profits  are  secret  profits.” 

The  record  herein  abundantly  and  conclusively  discloses 
and  establishes  the  fact  that  the  alleged  “infractions”  upon 
which  the  Commission  rests  its  Order  herein  were  “techni¬ 
cal”  and.  without  injury  of  any  kind  to  anybody  at  any 
time;  that  no  “abuses”  of  any  kind  were  involved;  and  that 
there  was  no  fraud,  no  deceit,  no  intention  to  deceive,  no 
wrongdoing,  no  misrepesentation,  and  no  acts  or  practices 
which  could  be  construed  as  “manipulative,  deceptive  or 
other  fraudulent  devices  or  contrivances.” 

The  admitted  record  facts  are  that  Petitioner  sold  her 


iOn  oral  argument  (Tr.  Arg.  p.  4)  Counsel  for  the  Commission  stated: 
“I  want  to  emphasize  at  the  outset  that  we  are  not  trying  in  this  case  to 
create  any  new  standards  applicable  to  dealers  generally  •  • 
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securities  to  her  Clients  at  market  and  by  agreement  was 
entitled  to  a  stipulated  investment  advisory  charge.  There 
were  no  secret  profits.  Every  client  knew  his  cost  was  the 
market  price  plus  the  investment  advice  charge.  In  a  few 
instances  Petitioner  did  not  add  the  full  investment  advice 
charge.  As  a  result,  the  Client  received  a  direct  benefit  to 
the  extent  the  charge  was  reduced  and  thereby  Petitioner 
received  less  than  the  Client  had  agreed  to  pay.  The  Com¬ 
mission  makes  quite  a  point  of  this  reduced  charge  ( Op.  pp. 
15-16 ,  Release  4048),  (Tr.  942-943).  This,  it  seems,  is  against 
the  public  interest.  Here  again  it  is  submitted  the  Commis¬ 
sion  erred. 

Note:  Consequently  and  to  meet  the  Commission’s  ob¬ 
jection,  under  the  Supplemental  Memorandum  of  Agreement, 
the  investment  advice  charge  is  not  now  a  maximum  charge 
but  is  a  fixed  charge  and  uniform  in  all  cases.  This  change 
and  restatement  the  Commission  ignored  in  its  Supplemental 
Findings,  Opinion  and  Order  (Release  4073),  which  on  April 
13,  1948  over-ruled  Petition  for  Rehearing  filed  April  12, 
1948.  (Tr.  958-959). 

10.  Denial  of  Petition  for  Rehearing  Erroneous. 

(a)  The  Commission  by  its  Order  of  April  13,  1948,  erred 
in  overruling  and  denying  Petition  for  Rehearing  and  Vaca¬ 
tion  of  Order  of  Revocation  filed  April  12,  1948. 

(b)  The  Commission  also  erred  in  overruling  and  deny¬ 
ing  said  Petition  for  Rehearing,  in  that  in  so  doing  it  did 
not  comply  with  the  controlling  law,  the  mandatory  require¬ 
ments  of  Section  8(b)  of  the  Administrative  Procedure  Act, 
supra,  c.  324,  Sec.  8(b),  60  Stat.  242,  U.S.C.,  Title  5,  Sec. 
1007,  and  Section  25(a)  of  the  Securities  Exchange  Act, 
supra. 

11.  Commission  Order  of  Revocation  Erroneous. 

(a)  The  Commission  in  entering  the  Order  of  Revoca¬ 
tion  herein  (Release  4073)  erred,  in  that  said  Order:  (1) 
is  a  departure  from  the  issues  made  and  presented  by  the 
Commission  in  its  Order  for  and  Notice  of  Hearing  initiating 
the  proceedings;  (2)  is  without  the  support  of  substantial 
evidence  and  contrary  to  such  evidence ;  is  without  authority 
of  law;  and  is  contrary  to  law. 
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(b)  The  said  Order  of  the  Commission  is  a  sanction  im¬ 
posed  or-  a  substantive  rule  or  order  issued,  and  is  erroneous 
in  that  such  action  is  not  within  the  jurisdiction  delegated 
to  the  Commission  and  is  not  authorized  by  any  principle  of 
law  or  by  statute. 

(c)  The  said  Order,  into  which  by  implication  apparently 
the  “Findings  and  Opinion  of  the  Commission”  (Release 
4048)  and  the  “Supplemental  Findings  and  Opinion”  (Re¬ 
lease  4073)  are  intended  to  be  incorporated,  is  inadequate, 
insufficient  and  fatally  defective,  in  that  the  informal  so- 
called  findings,  opinions  and  conclusions  of  the  Commission 
are  so  inter-mingled,  vague,  argumentative  and  generalized 
and  so  permeated  with  assumption,  speculation,  implication 
and  narrative  recital,  and  so  patently  omit  all  reference  to 
facts  and  law  which  the  Commission  wishes  to  ignore,  that 
they  do  not  measure  up  to  a  suitable,  separate,  specific  or 
complete  statement  of  fact  or  conclusion  of  law  with  respect 
to  any  of  the  several  questions  of  law  and  fact  (whether  or 
not  material  under  the  issues  presented  herein)  which  the 
Commission  has  undertaken  to  adjudicate,  and  so  do  not 
constitute  the  basic  or  essential  findings  required  by  law  to 
support  the  Commission’s  Order  (even  if  such  an  order  in 
this  case  were  within  the  authority  of  the  Commission  and 
within  the  issues  presented  in  this  proceeding). 

(d)  The  Order  of  Revocation,  predicated  on  the  so-called 
findings,  opinions  and  conclusions  of  the  Commission  (Re¬ 
leases  4048 ,  4073),  (Tr.  928-957)  inherently  and  throughout, 
is  erroneous,  capricious,  arbitrary  and  in  defiance  of  law, 
in  that: 

(1)  The  manifest  purpose  and  actual  effect  of  such  Or¬ 
ders  is  to  compel  Petitioner  as  a  broker-dealer,  by  admin¬ 
istrative  duress,  coercion  and  fiat,  to  act  only  in  an  agency 
capacity  in  any  transaction  in  which  she  acts  also  as  a  regis¬ 
tered  investment  adviser,  although  express  authorization  to 
act  both  as  such  dealer  and  as  an  investment  adviser  in 
the  same  transaction  is  embodied  in  the  Investment  Advisers 
Act,  Sec.  206(3),  supra,  U.S.C.,  Title  15,  Sec.  80b-6.  The  ar¬ 
gument  repeatedly  advanced  by  the  Commission  staff 
throughout  this  proceedings  has  been  that  if  Petitioner 
would  confine  her  operations  to  an  agency  capacity  she  would 
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have  no  trouble  with  the  Commission.  This  contention  of 
the  staff  is  implicit  in  and  reflected  throughout  the  opinions 
of  the  Commission,  which  body  by  evasion  and  distortion 
of  the  law  refused  to  recognize  the  existence  of  the  lawful 
right — no  matter  how  complete  the  disclosure,  the  consent, 
the  understanding  and  the  agreement  may  be  and  is  between 
Petitioner  and  her  respective  clients, — of  Petitioner  to  act  as 
principal,  as  owner,  as  dealer  of  securities  recommended 
to  and  purchased  by  her  clients  from  her  pursuant  to  in¬ 
vestment  advice  in  any  transaction. 

(2)  Notwithstanding  repeated  assertions  by  the  Com¬ 
mission  (See  Op.  pp.  14-15  ( footnote  17),  16),  (Tr.  941-942) 
that  the  Investment  Advisers  Act  is  not  herein  involved, 
that  body  proceeded  to  construe  the  meaning  of  Sec.  206(3) 
of  the  Investment  Advisers  Act,  supra,  and  thereupon  adopt¬ 
ed  its  construction  thereof  as  the  meaning  of  “the  cited  pro¬ 
visions  of  the  Securities  Act  and  the  Secur.ties  Exchange 
Act.” 

(3)  Significantly  “infraction”  of  “Rule  X-15C1-4,  Con¬ 
firmation  of  Transactions”,  Securities  Exchange  Act,  or  of 
Section  lid  of  the  Securities  Exchange  Act,  by  Petitioner  is 
not  alleged  or  charged  in  this  proceedings,  yet  the  Commis¬ 
sion,  pursuant  to  its  so-called  findings  and  conclusions  upon 
which  its  Order  of  legal  necessity  is  based,  nevertheless  now 
requires  that,  aside  from  and  in  addition  to  confirmation, 
the  Petitioner,  notwithstanding  complete  disclosure,  consent, 
understanding  and  agreement  with  her  clients  that  Peti¬ 
tioner  is  to  act  as  principal,  dealer  and  owner  and  as  invest* 
ment  adviser,  embodied  in  the  investment  advisory  contract 
between  the  parties,  had  in  connection  with  authorization 
of  each  transaction  thereunder  and  expressly  stated  as  a 
part  of  written  confirmation  of  each  such  transaction  (See 
Suppl.  Mem.  of  Agreement,  Exhibit  D  hereof),  (Tr.  961) 
must,  after  the  consummation  in  fact  of  the  previously  au¬ 
thorized  transaction,  additionally  obtain  the  written  consent 
of  the  client  to  such  transaction  ( Op.  pp.  12-13,  Release  4048) 
(Tr.  939-940). 

Notwithstanding  the  terms  of  the  Supplemental  Memoran¬ 
dum  of  Agreement  ( Exhibit  D  hereof),  (Tr.  961)  filed  April 
12,  1948,  pursuant  to  the  invitation  of  the  Commission  ( Op. 
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pp.  18-19,  Release  4048),  (Tr.  945-946)  the  Commission,  on 
April  13,  1948,  reiterated  its  earlier  position  (Suppl.  Op.  p. 
3,  Release  4073),  (Tr.  951).  See  also  Oral  Argument  pp. 
18-19. 

The  foregoing  illegal  and  coercive  administrative  fiat  ren¬ 
ders  it  impossible  for  Petitioner,  acting  as  an  investment 
adviser,  to  do  any  business  whatever  except  when  acting 
solely  in  the  capacity  of  an  agent,  and,  as  Petitioner  con¬ 
tends,  was  and  is  intended  by  the  Commission  so  to  operate. 

(4)  It  is  disclosed  by  the  Record  herein  that,  both  prior 
and  subsequent  to  the  initiation  of  this  proceedings,  the 
Commission  staff  made  several  exhaustive  and  detailed  in¬ 
vestigations  and  examinations  of  Petitioner’s  business  opera¬ 
tions  as  a  registered  broker-dealer  and  as  a  registered  in¬ 
vestment  adviser;  that,  upon  the  hearing  herein  before  a  trial 
examiner  of  the  Commission,  a  determined  and  extensive 
attempt  was  made  by  the  introduction  of  a  mass  of  evi¬ 
dence,  to  show  and  establish  actual  fraud  or  wrong-doing  on 
the  part  of  Petitioner,  in  the  conduct  of  her  business,  and 
that  such  business  operations  were  conducted  “under  the 
guise  of  rendering  investment  advice”;  that  such  proof 
could  not  be  made  (See  Oral  Arg.  p.  26)  and  the  attempted 
proof  failed  completely;  that  such  issue  of  actual  fraud  and 
wrong-doing  has  been  abandoned  by  the  Commission;  that 
the  Commission  in  its  several  so-called  findings  and  opinions 
promulgated  herein  ignored  completely  the  entire  failure  of 
such  attempted  proof  but,  nevertheless,  concluded,  contrary 
to  and  without  authority  of  law,  that  Petitioner  had  used 
and  employed  some  unidentified  “device,  scheme  or  artifice 
to  defraud”,  had  engaged  in  some  such  “act,  practice  or 
course  of  business  which  operates  or  would  operate  as  a 
fraud  or  deceit”,  had  resorted  to  some  such  “devices  or  con¬ 
trivances  as  are  manipulative,  deceptive  or  otherwise  fraud¬ 
ulent,”  and  was  engaged  in  “willful”,  that  is,  fraudulent, 
infractions  and  violations  of  law.  The  foregoing  facts,  not 
disclosed  in  the  findings,  opinions  and  conclusions  of  the 
Commission,  manifest  the  bias,  non-judicial  and  pre-deter- 
rnined  character  and  substance  of  this  case  and  of  all  pro¬ 
ceedings  of  the  Commission  herein. 


Wherefore,  Petitioner  prays: 
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(1)  That,  upon  the  filing  hereof,  copy  of  this  petition 
and  notification  of  the  filing  hereof  be  served  npon  and  given 
to  the  Respondent,  Securities  and  Exchange  Commission,  by 
the  Clerk  of  this  Court,  as  provided  by  Rule  38  of  this  Court, 
and  command  said  Commission,  within  forty  (40)  days  from 
the  date  thereof,  to  certify  and  file  in  this  Court  transcript  of 
the  record  upon  which  the  order  complained  of  was  en¬ 
tered,  including  all  pleadings,  orders,  transcript  of  testi¬ 
mony,  exhibits,  report  and  recommendations  of  the  Trial 
Examiner,  all  other  papers  and  requests  filed  in  the  proceed¬ 
ings,  and  the  findings,  conclusions  and  Order  of  Revoca¬ 
tion  of  the  Commission  of  date  April  1,  1948,  petition  for 
rehearing  and  order  denying  said  petition  for  rehearing, 
all  in  form  and  manner  as  provided  by  law. 

(2)  That  on  final  hearing  and  determination  hereof,  the 
said  findings,  conclusions  and  Order  of  said  Commission  of 
date  April  1,  1948,  be  in  all  things  set  aside,  reversed  and 
held  for  naught.  -  , 

(3)  For  such  other  and  further  relief  as  shall  appear  to 
be  meet  and  equitable  in  the  premises. 

EXHIBIT  A. 

Securities  and  Exchange  Commission,  Washington. 
Securities  Exchange  Act  of  1934.  Release  No.  4048. 

In  the  Matter  of  Arleen  W.  Hughes,  doing  business  as 
E.  W.  Hughes  &  Company.  (Securities  Exchange  Act  of 
1934 — Section  15  (b)). 

FINDINGS  AND  OPINION  OF  THE  COMMISSION 
(FEBRUARY  18.  1948). 

Broker-Dealer  Registration. 

Grounds  for  Revocation  or  Suspension. 

i 

Failure  to  Make  Full  Disclosure. 

i 

Where  registered  broker-dealer,  who  is  also  a  registered 
investment  adviser,  sells  her  own  securities  to  clients  to 
whom  she  purportedly  renders  impartial  investment  advice 
and  fails  to  disclose  fully  to  such  clients  the  nature  and  ex¬ 
tent  of  her  adverse  interest,  including  her  cost  of  the  se- 
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curities  and  the  best  price  at  which  the  security  might  be 
purchased  in  the  open  market,  held ,  willful  violation  of  the 
anti-fraud  provisions  of  the  Securities  Act  of  1933  and  the 
Securities  Exchange  Act  of  1934. 

Effect  of  Registration  as  Broker-Dealer  and  Investment 
Adviser. 

A  broker-dealer  registered  as  such  under  the  Securities 
Exchange  Act  of  1934  and  also  registered  as  an  investment 
adviser  under  the  Investment  Advisers  Act  of  1940  is 
amenable  to  regulation  under  both  statutes  and  may  have 
his  broker-dealer  registration  revoked  for  willful  violations 
of  the  anti-fraud  provisions  of  the  Securities  Act  of  1933 
and  the  Securities  Exchange  Act  of  1934  where  such  viola¬ 
tions  are  based  upon  broker-dealer’s  failure  to  make  dis¬ 
closure  required  of  him  in  his  capacity  as  a  fiduciarv  (Tr. 
928). 

Appearances:  Louis  Loss,  A.  Marvin  Lungren,  Olga  M. 
Steig,  Arden  L.  Andresen  and  Elmer  A.  Carlson,  for  the 
Trading  and  Exchange  Division  of  the  Commission.  Donald 
C.  McCreery  and  Paul  W.  Lee,  for  the  registrant. 

'This  is  a  proceeding  under  Section  15  (b)  of  the  Securities 
Exchange  Act  of  19341  to  determine  whether  the  registration 
of  Arleen  W.  Hughes  as  a  broker  and  dealer  should  be  re¬ 
voked. 

Registrant  has  been  engaged  in  the  securities  business  in 
Colorado  Springs,  Colorado,  as  a  broker  and  dealer  since 
1928.  From  1928  to  1939  she  and  her  husband,  the  late  E.  W. 
Hughes,  conducted  business  as  a  partnership  under  the  firm 
name  of  E.  W.  Hughes  &  Company.  Upon  the  death  of  her 
husband  in  1939,  registrant  continued  the  business  under  the 
same  firm  name,  operating  as  a  sole  proprietorship.  In  1940 
she  registered  as  a  broker  and  dealer  under  the  Securities 


1  Section  15  (b)  of  the  Securities  Exchange  Act  provides  in  pertinent 
part: 

“The  Commission  shall,  after  appropriate  notice  and  opportunity  for 
hearing,  by  order  .  .  .  revoke  the  registration  of  any  broker  or  dealer 
if  it  finds  that  such  .  .  .  revocation  is  in  the  public  interest  and  that  .  .  . 
such  broker  or  dealer  whether  prior  or  subsequent  to  becoming  such  .  .  . 
has  willfully  violated  any  provision  of  the  Securities  Act  of  1933,  as 
amended,  or  of  this  title,  or  of  any  rule  or  regulation  thereunder  .  .  .  ” 
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Exchange  Act,  and  in  1942  she  registered  as  an  investment 
adviser  under  the  Investment  Advisers  Act  of  1940. 

i 

The  order  instituting  this  proceeding  raises  the  question 
whether  registrant  willfully  violated  the  anti-fraud  pro-  i 
visions  of  the  Securities  Act  of  1933  and  the  Securities  Ex-  j 
change  Act  of  1934  (including  rules  issued  thereunder)  set 
out  in  the  margin.2  (Tr.  929).  It  alleges  that  from  approxi- 

i 


^Section  17  (a)  of  the  Securities  Act  of  1933  provides: 

“It  shall  be  unlawful  for  any  person  in  the  sale  of  any  securities  by  the  ; 
use  of  any  means  or  instruments  of  transportation  or  communication  in 
interstate  commerce  or  by  the  use  of  the  mails,  directly  or  indirectly —  i 

"(1)  to  employ  any  device,  scheme,  or  artifice  to  defraud,  or 

“(2)  to  obtain  money  or  property  by  means  of  any  untrue  statement  * 
of  a  material  fact  or  any  omission  to  state  a  material  fact  necessary  in  i 
order  to  make  the  statements  made,  in  the  light  of  the  circumstances 
under  which  they  were  made,  not  misleading,  or 

“(3)  to  engage  in  any  transaction,  practice,  or  course  of  business  I 
which  operates  or  would  operate  as  a  fraud  or  deceit  upon  the  pur¬ 
chaser.” 

Section  10  (b)  of  the  Securities  Exchange  Act  of  1934  provides  in  part:  ; 

“It  shall  be  unlawful  for  any  person,  directly  or  indirectly,  by  the  use ! 
of  any  means  or  instrumentality  of  interstate  commerce  or  of  the  mails, 
or  of  any  facility  of  any  national  securities  exchange — 

•  •  •  •  * 

“(b)  To  use  or  employ,  in  connection  with  the  purchase  or  sale  of 
any  security  registered  on  a  national  securities  exchange  or  any  security 
not  so  registered,  any  manipulative  or  deceptive  device  or  contrivance 
in  contravention  of  such  rules  and  regulations  as  the  Commission  may 
prescribe  as  necessary  or  appropriate  in  the  public  interest  or  for  the 
protection  of  investors.” 

Rule  X-10B-5  provides:  , 

“It  shall  be  unlawful  for  any  person,  directly  ’or  indirectly,  by  the  use 
of  any  means  or  instrumentality  of  interstate  commerce,  or  of  the  mails, 
or  of  any  facility  of  any  national  securities  exchange, 

“(1)  to  employ  any  device,  scheme,  or  artifice  to  defraud, 

“(2)  to  make  any  untrue  statement  of  a  material  fact  or  to  omit  to 
state  a  material  fact  necessary  in  order  to  make  the  statements  made, 
in  the  light  of  the  circumstances  under  which  they  were  made,  not  mis¬ 
leading,  or 

“(3)  to  engage  in  any  act,  practice,  or  course  of  business  which  oper¬ 
ates  or  would  operate  as  a  fraud  or  deceit  upon  any  person, 

in  connection  with  the  purchase  or  sale  of  any  security.” 

Section  15  (c)  (1)  of  the  Securities  Exchange  Act  provides: 

• 

“No  broker  or  dealer  shall  make  use  of  the  mails  or  of  any  means  or 
instrumentality  of  interstate  commerce  to  effect  any  transaction  in,  or 
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mately  September  1,  1944,  to  April  17,  1946,  registrant  sold 
securities  to  clients  to  whom  she  purported  to  render  im¬ 
partial  investment  advice  for  compensation  under  an  invest¬ 
ment  advisory  contract  and  with  whom  she  was  in  a  fiduciary 
relationship,  without  fully  disclosing  to  the  clients  the  nature 
and  extent  of  her  adverse  interest,  including,  among  other 
things,  (1)  the  best  price  at  which  the  (Tr.  930)  securities 
could  be  purchased  for  the  clients  in  the  open  market  in  the 
exercise  of  reasonable  diligence,  and  (2)  the  cost  to  the  regis¬ 
trant  of  the  securities  sold  by  registrant  to  such  clients.3 


to  induce  the  purchase  or  sale  of.  any  security  (other  than  commercial 
paper,  bankers*  acceptances,  or  commercial  bills)  otherwise  than  on  a 
national  securities  exchange,  by  means  of  any  manipulative,  deceptive, 
or  other  fraudulent  device  or  contrivance.  The  Commission  shall,  for 
the  purposes  of  this  subsection,  by  rules  and  regulations  define  such 
devices  or  contrivances  as  are  manipulative,  deceptive,  or  otherwise 
fraudulent.” 

Rule  X-15C1-2  provides: 

“(a)  The  term  *manipulative,  deceptive,  or  other  fraudulent  device  or 
contrivance,’  as  used  in  section  15(c)(1)  of  the  Act,  is  hereby  defined  to 
include  any  act,  practice,  or  course  of  business  which  operates  or  would 
operate  as  a  fraud  or  deceit  upon  any  person. 

“(b)  The  term  ‘manipulative,  deceptive,  or  other  fraudulent  device  or 
contrivance,’  as  used  in  section  15(c)(1)  of  the  Act,  is  hereby  defined  to 
include  any  untrue  statement  of  a  material  fact  and  any  omission  to 
state  a  material  fact  necessary  in  order  to  make  the  statements  made, 
in  the  light  of  the  circumstances  under  which  they  are  made,  not  mis¬ 
leading,  which  statement  or  omission  is  made  with  knowledge  or  reason¬ 
able  grounds  to  believe  that  it  is  untrue  or  misleading.” 

3The  order  for  hearing  also  contained  allegations  that  registrant  will¬ 
fully  violated  Section  17(a)  of  the  Securities  Exchange  Act  and  Rule 
X-17A-5  adopted  thereunder  by  filing  reports  of  financial  condition  for 
the  years  1943  and  1944  which  did  not  meet  the  minimum  audit  require¬ 
ments  prescribed  by  the  rule  and  were  not  certified  by  a  certified  public 
accountant  or  a  public  accountant  who  was  in  fact  independent  Regis¬ 
trant  testified  that  she  relied  upon  her  accountants  to  prepare  the  re¬ 
ports  and  believed  that  they  were  being  prepared  in  accordance  with 
the  requirements  of  the  rule.  When  notified  of  the  deficiencies  in  the 
reports  she  promptly  retained  other  accountants  to  prepare  future  re¬ 
ports.  A  broker-dealer  is  not  relieved  of  the  responsibility  of  complying 
with  Rule  X-17A-5  merely  by  relying  on  accountants  for  the  preparation 
of  the  reports  required  by  the  rule.  The  trial  examiner  did  not  find  this 
violation  to  be  willful.  However,  although  we  disagree  with  the  ex¬ 
aminer  in  this  respect  and  find  that  the  record  establishes  a  willful  vio¬ 
lation,  we  do  not  believe  that  the  “public  interest,”  under  the  circum¬ 
stances  of  this  case,  requires  the  imposition  of  any  remedial  sanctions 
directed  against  registrant  by  reason  of  this  violation.  In  a  proceeding 
under  Rule  II  (e)  of  our  Rules  of  Practice,  the  accountants  who  had  pre¬ 
pared  registrant’s  financial  statements  were  suspended  from  practice 
before  this  Commission  for  a  period  of  one  year.  We  found  that  they 
had  violated  our  auditing  requirements  in  the  preparation  of  these  state¬ 
ments  and  had  made  false  and  misleading  certifications.  Williams  & 
Kingsolver, - S.E.C. - (1947),  Accounting  Release  No.  59. 
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After  appropriate  notice  a  private  hearing  was  held  before 
a  trial  examiner.  The  trial  examiner  filed  an  advisory  re¬ 
port  finding  that  the  registrant  had  violated  the  statutes 
and  rules  in  the  respects  charged.  Both  the  registrant  and 
the  Trading  and  Exchange  Division  submitted  exceptions  to 
the  examiner’s  report  and  supporting  briefs.  We  heard 
oral  argument.  Our  findings  and  conclusions  herein  are 
based  on  an  independent  review  of  the  record  (Tr.  931). 

We  shall  consider,  in  turn,  (1)  the  nature  of  the  regis¬ 
trant’s  business  and  her  methods  of  operation,  (2)  the  dis¬ 
closure  required  of  the  registrant,  (3)  whether  the  disclosure  l 
she  makes  is  adequate,  (4)  whether  this  proceeding,  as  con-  I 
tended  by  the  registrant,  has  been  improperly  brought  under 
the  Securities  Exchange  Act,  and  (5)  the  questions  of  “will¬ 
fulness”  and  “public  interest.”4 

1.  Registrant's  Business.  ; 

The  bulk  of  registrant’s  business  is  with  about  175  invest¬ 
ment  advisory  clients.  Since  January  1943  registrant  has  ! 
executed  with  each  of  her  clients  a  “Memorandum  of  Agree-  j 
ment,”  which  states  that  E.  W.  Hughes  &  Company  and  I 
the  client  desire  to  enter  into  the  agreement  for  the  purpose  I 
of  carrying  out  the  terms  and  intent  of  the  Securities  Ex-  j 
change  Act  and  the  Investment  Advisers  Act  and  the  rules  ; 
and  regulations  thereunder  and  to  declare  the  respective 
rights  and  obligations  of  the  two  parties  as  between  them¬ 
selves.  The  agreement  provides,  inter  alia ,  that  the  regis¬ 
trant  in  all  dealings  and  transactions  is  to  act  “as  a  broker 
or  dealer  and  investment  adviser,”  and  that  the  “Company,  j 
when  acting  as  investment  adviser,  shall  act  as  Principal 1 
in  every  such  transaction,  except  as  otherwise  agreed.” 


4  Registrant  has  stated  that  the  procedure  followed  in  this  case  does 
not  comply  with  Sections  5  (a),  7  (b),  7  (c)  and  10  (e)  of  the  Adminis-  i 
trative  Procedure  Act  This  statement  is  unaccompanied  by  any  ex¬ 
planation  and  no  attempt  has  been  made  to  Indicate  any  specific  re- ' 
spects  in  which  the  registrant  believes  the  procedure  to  be  deficient 
The  short  answer  to  this  point  is  that  the  Administrative  Procedure  Act 
which  was  approved  June  11,  1946,  by  its  terms  has  no  application  to 
any  proceeding  initiated  prior  to  its  effective  date.  The  instant  proceed¬ 
ing  was  instituted  on  April  17,  1946.  Moreover,  the  record  shows 
that  the  procedure  followed  in  this  case  has  afforded  the  registrant  de- ; 
tailed  notice,  a  full  opportunity  for  hearing  and  all  other  rights  which 
are  essential  to  a  fair  hearing.  And  even  if  we  assumed  that  the  Act 
applied  to  this  proceeding,  we  have  not  found  any  respect  in  which  the 
procedure  followed  does  not  fully  comply  with  all  of  its  provisions. 
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Paragraph  5  of  the  agreement  contains  the  following 
schedule  of  rates  and  charges  to  be  paid  by  the  client  to 
the  registrant : 

“(a)  Bonds  (including  other  evidences  of  indebtedness), 
purchased  by  Customer. 

$40  per  $1,000  face  value  on  transactions  up  to  $10,000. 

$30  per  $1,000  face  value  on  transactions  over  $10,000. 

$20  per  $1,000  face  value  on  transactions  over  $20,000. 

$10  per  $1,000  face  value  on  transactions  over  $30,000. 

Expense:  postage,  insurance,  taxes  and  transfer  charges 
to  be  added  (Tr.  932). 

“(b)  Bonds  (including  other  evidences  of  indebtedness), 
sold  by  Customer. 

$10  per  $1,000  face  value. 

Expense:  charges  by  other  dealers  or  brokers,  postage, 
insurance  and  taxes  to  be  added. 

“(c)  Stocks  (of  all  classes),  purchased  by  Client. 

Base  price  under  $1.00  per  share — %th  point  per  share. 

Base  price  $1.00  to  $9.99  per  share — 1  point  per  share. 

Base  price  $10.00  to  $19.99  per  share — 2  points  per  share. 

Base  price  over  $20.00  per  share — 3  points  per  share. 

Expense :  postage,  insurance,  taxes  and  transfer  charges  to 
be  added. 

“(d)  Stocks  (of  all  classes),  sold  by  Client. 

One  half  point  per  share. 

Expense :  charges  by  other  dealers  or  brokers,  postage,  in¬ 
surance  and  taxes  to  be  added. 

“(e)  Base  Price — means  the  mean  between  the  bid  and 
asked  price  on  the  day  of  sale  or  purchase ;  or  if  no  bid  and 
asked  price  on  that  day,  then  the  actual  purchase  or  sale 
price. 

“(f)  Cost  to  Client:  The  applicable  rate  charge  shall 
be  added  to  base  price,  and  total  shown  as  Client’s  cost,  to 
which  are  to  be  added  expense  items  chargeable. 
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“(g)  Applicability:  The  foregoing  schedule  of  rates 
shall  apply  to  all  transactions,  whether  relating  to  over-the- 
counter,  listed  or  unlisted  securities,  except  syndicated  issues 
or  underwritings,  and  whether  Company  is  acting  as  Princi¬ 
pal  or  Agent.’ * 

Generally,  the  registrant  handles  a  client’s  entire  account^ 
advises  the  client  with  respect  to  an  investment  program,  and, 
from  time  to  time,  recommends  the  purchase  or  sale  of 
particular  securities  on  the  basis  of  information  which  she 
collects  and  analyzes.  When  recommending  a  particular 
security  as  a  suitable  investment,  registrant  furnishes  her 
clients  detailed  information  covering  the  business  and  fi¬ 
nancial  data  of  the  issuer  and  informs  them  as  to  the  approx¬ 
imate  price  the  securities  will  cost  them.  The  client  usually 
gives  the  registrant  leeway  up  to  a  point  or  so  from  the 
approximate  price.  Where  the  actual  price  would  exceed 
this  margin  of  a  point  or  so,  registrant  reconsults  the  client.: 
Registrant’s  clients  invariably  follow  her  advice  (Tr.  933).  | 

In  filling  a  client’s  order  for  the  purchase  of  a  security, 
registrant,  either  supplies  the  security  from  inventory  or 
purchases  the  security  “for  her  own  account”  and  then  as 
“principal”  confirms  the  sale  to  the  client.  Although,  as 
we  have  pointed  out,  the  Memorandum  of  Agreement  pro¬ 
vides  that  the  price  to  the  client  will  be  the  charge  for  in¬ 
vestment  advice  plus  the  “base  price,”  which  is  defined  to 
be  the  mean  between  the  bid  and  asked  quotations  on  the 
day  of  the  sale  or  if  there  are  no  such  quotations,  registrant’s 
actual  purchase  price,  registrant  does  not,  in  practice,  always 
adhere  to  this  formula.  Where  she  supplies  securities  from 
inventory,  registrant  uses  as  the  “base  price”:  (1)  the  price 
at  which  an  actual  sale  was  effected  elsewhere  on  the  day 
of  the  transaction  as  reported  to  the  registrant  by  Lewisohn 
&  Co.,  a  New  York  securities  firm  with  whom  she  does  busi¬ 
ness  regularly;  or  (2)  in  the  absence  of  an  actual  sale,  the 
price  she  would  have  to  pay  if  she  purchased  the  security 
that  day  as  determined  by  her  on  the  basis  of  the  daily 
quotations  furnished  to  her  by  Lewisohn  &  Co.;  or  (3)  if' 
neither  of  these  is  available  the  mean  between  the  bid  and 
asked  quotations  supplied  to  her  daily  by  Lewisohn  &  Co. 
Where  registrant  does  not  have  an  inventory  in  a  security 
and  purchases  the  security  to  cover  an  order  placed  by  a 
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client,  she  uses  her  actual  cost  as  the  “base  price. ”  In  all 
cases,  registrant  adds  to  the  “base  price’ ’  an  amount  not 
exceeding  the  investment  advisory  charges  provided  for  in 
the  agreement,  and  the  total  is  shown  as  a  net  price  on  the 
confirmation.  The  net  price  and  the  postage  tax  and  in¬ 
surance  expense  to  the  client  are  the  only  cost  data  shown 
in  the  confirmation.  Registrant  does  not  advise  her  clients 
as  to  which  method  she  uses  in  a  particular  transaction  to 
determine  the  “base  price.” 

Unless  the  client  specifically  requests  the  information,  the 
registrant  does  not  at  any  time  disclose  the  current  bid  and 
asked  quotations  or  her  own  cost  of  the  securities  she  recom¬ 
mends  and  sells  to  the  client.  Nor  does  she  advise  the  client 
whether  the  securities  are  supplied  from  inventory  or  from 
a  purchase  made  by  her  to  cover  the  client’s  order.  Regis¬ 
trant  uses  the  mails  and  instrumentalities  of  interstate  com¬ 
merce  in  the  sale  of  these  securities. 

2.  Disclosure  Required  of  Registrant. 

The  Trading  and  Exchange  Division  contends  that  regis¬ 
trant  occupies  a  fiduciary  relationship  with  her  clients  and 
as  such  may  not  deal  with  them  as  principal  unless  she  first 
obtains  their  informed  consent,  based  on  a  full  disclosure 
of  the  nature  and  extent  of  her  adverse  interest,  including, 
at  least,  the  cost  to  her  of  the  securities  she  sells  to  her  clients 
and  the  best  price  (discoverable  by  her  in  the  exercise  of 
reasonable  diligence)  at  which  those  securities  could  be  cur¬ 
rently  purchased  elsewhere,  if  such  price  is  lower  than  the 
price  charged  the  client.  The  Division  asserts  that  the  regis¬ 
trant  does  not  make  these  minimum  disclosures.  Registrant, 
on  the  other  hand,  apparently  concedes  that  she  is  in  a  fi¬ 
duciary  relationship  with  her  cilents  but  maintains  that,  not¬ 
withstanding  that  relationship,  she  need  only  disclose  to  a 
client  that  she  is  selling  her  own  securities  and,  if  the  client 
consents  to  her  acting  in  such  capacity,  she  is  under  no  duty 
to  make  any  further  disclosure,  provided  she  commits  no 
fraud  and  deals  fairly  in  such  transactions.  Registrant  as¬ 
serts,  and  the  Division  denies,  that  each  of  (Tr.  934)  regis¬ 
trant’s  clients  understands  and  has  consented  to  her  dealing 
for  her  own  account. 

The  record  discloses  that  registrant’s  clients  have  implicit 
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trust  and  confidence  in  her.  They  rely  on  her  for  investment 
advice  and  consistently  follow  her  recommendations  as  to 
the  purchase  and  sale  of  securities.  Registrant  herself  testi-  j 
fied  that  her  clients  follow  her  advice  “in  almost  every  in-  j 
stance.”  This  reliance  and  repose  of  trust  and  confidence,  1 
of  course,  stem  from  the  relationship  created  by  registrant’s 
position  as  an  investment  adviser.  The  very  function  of  j 
furnishing  investment  counsel  on  a  fee  basis — learning  the  I 
personal  and-  intimate  details  of  the  financial  affairs  of  \ 
clients  and  making  recommendations  as  to  purchases  and 
sales  of  securities — cultivates  a  confidential  and  intimate 
relationship  and  imposes  a  duty  upon  the  registrant  to 
act  in  the  best  interests  of  her  clients  and  to  make  only  j 
such  recommendations  as  will  best  serve  such  interests.  In 
brief,  it  is  her  duty  to  act  in  behalf  of  her  clients.  Under  ! 
these  circumstances,  as  registrant  concedes,  she  is  a  fidu-  j 
ciary;  she  has  asked  for  and  received  the  highest  degree  j 
of  trust  and  confidence  on  the  representation  that  she  will  j 
act  in  the  best  interests  of  her  clients. 

Since  loyalty  to  his  trust  is  the  first  duty  which  a  fiduciary  j 
owes  to  his  principal,  it  is  the  general  rule  that  a  fiduciary  j 
must  not  put  himself  into  a  position  where  his  own  interests  I 
may  come  in  conflict  with  those  of  his  principal.  To  prevent  j 
any  conflict  and  the  possible  subordination  of  this  duty  to  j 
act  solely  for  the  benefit  of  his  principal,  a  fiduciary  at  com-  j 
mon  law  is  forbidden  to  deal  as  an  adverse  party  with  his 
principal.  An  exception  is  made,  however,  where  the  prin¬ 
cipal  gives  his  informed  consent  to  such  dealings.  The  ques¬ 
tion  of  law  presented  here  is  the  extent  of  disclosure  which 
must  be  made  by  a  person,  in  the  type  of  fiduciary  relation¬ 
ship  assumed  by  registrant,  in  obtaining  consent  to  his  sell¬ 
ing  his  own  securities  to  his  principal.  More  specifically,  the 
issue  is  whether  such  a  fiduciary  must  make  any  disclosure 
in  addition  to  the  fact  that  he  proposes  to  deal  on  his  own 
account.  We  believe  that  it  is  perfectly  clear  that  additional 
disclosure,  and  a  consent  based  on  such  additional  disclosure,! 
are  necessary  before  the  fiduciary  can  assume  such  a  con¬ 
flicting  position. 

It  is  well  settled  that  a  fiduciary,  as,  for  example,  an 
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agent,5  who  sells  his  own  property  to  his  principal  must 
disclose  his  cost  to  the  principal  so  that  the  principal  will 
know  what  profits  the  fiduciary  will  realize  by  effecting  the 
transaction.®  In  Allender  Company ,  Inc.,  9  S.E.C.  1043  (1941) 
in  defining  the  duties  of  a  firm  which  purportedly  acted  as 
principal  in  selling  securities  to  its  customers,  but  which  we 
found  was  in  fact  an  agent,  we  stated  (at  p.  1054)  (Tr.  935) : 

“It  was  under  a  duty  to  disclose  fully  and  completely  all 
material  facts,  including  the  price  it  paid  for  the  securities. 
Its  failure  to  do  so  was  fraudulent.  Its  profits  were  secret 
profits  and  its  failure  to  disclose  them  was  also  fraudulent. 
The  customers’  knowledge  that  the  respondent  was  making 
some  profit  did  not  constitute  adequate  disclosure  .  .  .”7 

A  corollary  of  the  fiduciary’s  duty  of  loyalty  to  his  princi¬ 
pal  is  his  duty  to  obtain  or  dispose  of  property  for  his  prin-< 
cipal  at  the  best  price  discoverable  in  the  exercise  of  reason¬ 
able  diligence.  To  give  effect  to  this  duty,  the  courts  have 
required  a  fiduciary  who  proposes  to  deal  on  his  own  account 
with  his  principal  to  disclose  the  best  price  at  which  the 
transaction  could  be  effected  elsewhere.®  The  Restatement 
of  Agency  in  commenting  on  the  disclosures  which  an  agent 
must  make  where  he  is  acting  as  an  adverse  party  declares: 


5“An  agent  is  a  fiduciary  with  respect  to  matters  within  the  scope  of 
his  agency.”  1  Restatement  of  Agency,  Section  13. 

c01d  Dominion  Copper  Mining  and  Smelting  Co.  v.  Bigelow,  188  Mass. 
315,  74  N.E.  653  (1905);  Norris  v.  Beyer,  124  N.  J.  Eq.  284,  1  A.  2d  460 
(1938). 

7 See  also  William  J.  Stelmack  Corporation,  11  S.E.C.  601,  618-619 
(1942),  where  we  stated:  “Included  in  the  facts  which  must  be  thus  dis¬ 
closed  is  the  price  paid  by  the  agent  for  the  property  which  he  sells  to 
the  principal  as  an  adverse  party,  and  the  price  he  receives  for  property 
he  buys  from  the  principal.”  In  Norris  v.  Beyer,  124  N.  J.  Eq.  284, 
1  A  2d  .460,  461  (1938)  in  holding  that  a  gain  realized  by  a  securities 
firm  which  acted  as  investment  counsel  was  a  secret  profit,  the  court 
relied  on  the  fact  that  the  firm  never  told  the  client  the  amount  of  its 
profit  or  the  rate  although  the  client  did  know  the  firm  was  making 
some  commission. 

8In  Doyen  v.  Bauer,  211  Minn.  136,  300  N.W.  451,  455  (1941),  the  court 
stated:  “Whether  the  sale  be  made  to  a  third  person  or  to  the  agent 
himself,  the  agent  is  guilty  of  fraud  where  he  fails  to  communicate  to 
his  principal  the  fact  that  a  more  advantageous  price  can  be  procured 
than  that  at  which  the  sale  is  actually  made,  for  the  reason  that  the  duty 
of  loyalty  imposes  upon  the  agent  the  obligation  to  inform  his  principal 
of  all  facts  affecting  his  rights  or  interests.  See  also  Berkeley  Sulphur 
Springs  v.  Liberty,  162  A.  191  (N.J.  1932);  Van  Dusen  v.  Bigelow,  13  N.D. 
277,  100  N.W.  723  (1904);  Rodman  v.  Manning,  53  Ore.  336,  99  Pac.  657 
(1909). 
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. .  the  disclosure  must  include  not  only  the  fact  that  the 
agent  is  acting  for  his  own  account  .  .  .  but  also  all  other  \ 
facts  which  he  should  realize  have  or  are  likely  to  have  a  bear¬ 
ing  upon  the  desirability  of  the  transaction  from  the  view-  I 
point  of  the  principal.  This  includes,  in  the  case  of  sales  i 
to  him  by  the  principal,  not  only  the  price  which  can  be  ob¬ 
tained  but  also  all  facts  affecting  the  desirability  of  sale,  .  . . 
and  all  other  matters  which  a  distinterested  and  skillful 
agent  advising  the  principal  would  think  reasonably  rele¬ 
vant”9  (Tr.  936). 

In  other  words,  the  duty  of  loyalty  to  his  principal  re-  j 
quires  a  fiduciary  to  disclose  all  material  circumstances  fully  j 
and  completely.  In  the  securities  field  one  of  the  essential 
facts  an  investor  should  generally  have  before  him  in  de¬ 
termining  the  desirability  of  either  purchasing  or  selling'  a 
security  is  the  current  market  price  of  the  security.  The 
disclosure  of  current  market  price  will  usually  be  of  even 
greater  significance  than  the  disclosure  of  cost  because  mar¬ 
ket  price  is  the  test  by  which  the  value  of  securities  is  gen-  j 
erally  measured.10  For  example,  where  a  fiduciary  sells  ; 
securities  which  he  has  held  in  inventory  for  some  time  I 
and  the  market  price  of  the  securities  has  fallen  below  the  ! 
fiduciary’s  cost,  disclosure  of  cost  alone  without  disclosure  \ 
of  current  market  price  would  generally  be  affirmatively  mis¬ 
leading.  Of  course,  disclosure  of  the  best  available  market 
price  is  of  less  significance  to  the  investor  where  such  mar¬ 
ket  price  is  less  favorable  than  the  price  at  which  the  fidu¬ 
ciary  proposes  to  buy  from  or  sell  to  his  client. 

To  summarize,  registrant  has  asked  for  and  received  the 
highest  degree  of  trust  and  confidence  on  the  representation 
that  she  desires  to  act  as  investment  counsel  for  her  clients 

i 

and  recommend  purchases  and  sales  of  securities  solely  on 
the  basis  of  their  best  interests.  As  a  general  rule  and 
aside  from  the  limited  exception  which  we  have  discussed,  it 
would  be  highly  improper  for  registrant  to  take  a  conflicting 
position  in  which,  on  the  one  hand,  she  is  motivated  to  sell 


°2  Restatement  of  Agency,  Section  390,  comment  a. 

10Ct  Rice  v.  Eisner,  16  F.  2d  358,  361  (C.C-A.  2,  1926),  cert  dem, 
273  U.S.  764  (1927). 
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securities  which  may  be  most  profitable  to  her  and  in  her 
own  best  interests  and,  on  the  other,  to  recommend  the  pur¬ 
chase  of  securities  solely  on  the  basis  of  the  best  interests  of 
her  clients.  And,  of  course,  registrant  has  a  free  choice 
to  avoid  this  conflict  by  confining  her  activities  only  to  those 
of  investment  counsel  so  that  she  would  be  motivated  to  act 
only  for  the  best  interests  of  her  clients.  But,  if  registrant 
chooses  to  assume  a  role  in  which  she  is  motivated  by  con¬ 
flicting  interests,  under  the  exception  we  have  discussed  she 
may  do  so  if,  but  only  if,  she  obtains  her  client’s  consent 
after  disclosure  not  only  that  she  proposes  to  deal  with  them 
for  her  own  account  but  also  of  all  other  facts  which  may 
be  material  to  the  formulation  of  an  independent  opinion  by 
the  client  as  to  the  advisability  of  entering  into  the  transac¬ 
tion.  These  facts  should  include,  as  we  have  already  stated, 
registrant’s  own  cost  of  the  securities  she  proposes  to  sell  as 
well  as  the  market  value  of  the  securities  where  the  market 
price  is  better  than  the  price  asked  of  the  client.  This  re¬ 
quirement,  as  we  have  shown,  has  its  basis  in  well  settled 
propositions  of  law  and  imposes  no  novel  obligation  upon 
the  registrant.  Nor,  as  the  registrant  contends,  is  proof  of 
overreaching  a  condition  precedent  to  the  requirement  that 
such  disclosures  be  made.11  These  disclosures  constitute 
(Tr.  937)  a  safeguard  which  the  law  imposes  to  prevent  the 
possibility  of  abuse  which  is  inherent  in  a  situation  present¬ 
ing  conflicts  between  a  fiduciary’s  self-interest  and  his  loy¬ 
alty  to  his  principal.  These  disclosures  are  required  whether 
the  fiduciary  is  moved  by  good  or  bad  intentions  for  the  law 
* 4  acts  not  on  the  possibility,  that,  in  some  cases,  the  sense 


“The  registrant  has  confused  two  distinct  propositions  declared  in  our 
previous  decisions.  One  proposition  is  that  where  a  securities  firm  is 
dealing  with  its  customers  at  arm’s  length  there  is  no  obligation  to  make 
any  disclosure  with  respect  to  market  price  provided  the  price  charged 
the  customer  is  reasonably  related  to  the  prevailing  market  price. 
Charles  Hughes  &  Co.,  Inc.,  13  S.E.C.  676  (1943),  affd.  sub.  nom.  Charles 
Hughes  &  Co.,  Inc.  v.  S.E.C.,  139  F.  2d  434  (C.C.A.  2,  1943),  cert.  den. 
321  U.S.  786  (1944).  The  second  proposition  is  that  where  a  firm  is  a 
fiduciary  it  must  disclose  all  material  facts,  and  in  the  absence  of  such 
disclosure,  any  profit  it  takes  is  a  secret  profit  even  though  the  price 
charged  the  customer  is  reasonably  related  to  prevailing  market  prices. 
See  Harry  Marks,  - SJ5.C. -  (1947),  Securities  Exchange  Act  Re¬ 

lease  No.  3906.  It  is  this  second  proposition  which  is  in  issue  in  the 
instant  case.  In  some  cases,  e.g.  Allender  Company,  Inc.  and  William 
J.  Stelmack  Corporation,  supra,  both  propositions  have  been  in  issue 
and  we  have  relied  on  both  m  arriving  at  our  decision. 
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of  .  .  .  duty  may  prevail  over  the  motives  of  self-interest* 
bnt  it  provides  against  the  probability  in  many  cases,  and 
the  danger  in  all  cases,  that  the  dictates  of  self-interest  will 
exercise  a  predominant  influence,  and  supersede  that  of 
duty.”12  In  William  J.  Stelmack  Corporation ,  11  SJE.C.  601, 
621  (1942)  in  finding  that  a  securities  firm  violated  the  anti- 
fraud  provisions  of  the  Securities  Act  and  Securities  Ex¬ 
change  Act  by  trading  with  customers  as  principal  without 
fully  disclosing  its  adverse  interest  notwithstanding  the  fact 
that  the  firm’s  past  course  of  conduct  had  established  a  fidu¬ 
ciary  relationship  with  its  customers,  we  stated : 

“Counsel  for  registrant  denied  that  registrant’s  customers 
had  suffered  any  damage  as  a  result  of  registrant’s  conduct. 
We  doubt  this  strongly,  but  in  any  event,  the  absence  of  dam¬ 
age  .  .  .  does  not,  in  our  opinion,  remove  this  case  from  the 
type  of  fraudulent  conduct  proscribed  by  the  Securities  Act 
and  the  Securities  Exchange  Act.”13  (Tr.  938) 

Our  determination  that  registrant  is  a  fiduciary  with  re¬ 
spect  to  her  customers  and  is  obligated  to  make  the  indi¬ 
cated  disclosures  does  not  stem  merely  from  the  fact  that 
she  renders  investment  advice,  a  common  practice  of  over- 
the-counter  firms  generally.  Our  conclusion  rests  on  the 
fact  that  registrant  has  created  a  relationship  of  trust  and 
confidence  with  her  clients  by  holding  herself  out  as  per¬ 
forming  confidential  advisory  services  for  a  fee,  and  has 
represented  that  she  would  act  solely  in  the  best  interests 
of  her  clients  and  that  she  would  make  only  such  recom- 


12Michoud  v.  Girod,  4  How.  503,  554-555  (1846).  i 

13Proof  of  all  of  the  elements  of  common  law  fraud  is  not  necessary  to 
establish  fraud  within  the  meaning  of  the  anti-fraud  provisions  of  the 
Securities  Act  and  Securieties  Exchange  Act.  In  Charles  Hughes  &  Co., 
Inc.  v.  SJE.C.,  139  F.  2d  434,  437  (C.C.A.  2,  1943)  the  court  pointed  out 
with  respect  to  these  provisions:  “We  need  not  stop  to  decide,  how¬ 
ever,  how  far  common  law  fraud  was  shown.  For  the  business  of  selling 
investment  securities  has  been  considered  one  peculiarly  in  need  of  reg¬ 
ulation  for  the  protection  of  the  investor.”  Cf.  People  v.  Federated  Radio 
Corporation,' 2M  N.Y.  33,  154  N.E.  655  (1926).  Moreover,  Section  17  (a) 
of  the  Securities  Act  refers  not  only  to  “fraud”  but  also  makes  it  an 
independent  offense  “to  obtain  money  or  property  by  means  of  any  un¬ 
true  statement  of  a  material  fact  or  any  omission  to  state  a  material 
fact  necessary  in  order  to  make  the  statements  made,  in  the  light  of  the 
circumstances  under  which  they  were  made,  not  misleading,  .  .  .”  Rules 
X-10B-5  and  X-15C1-2  promulgated  under  the  Securities  Exchange  Act 
contain  similar  provisions. 
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mendations  as  would  serve  their  interests.  And,  in  fact, 
the  record  clearly  demonstrates  that  registrant’s  clients 
repose  complete  trust  and  confidence  in  her,  as  would 
be  expected,  since  they  retained  her  for  the  express  purpose 
of  advising  and  counseling  them.  We  emphasize  that  it  is 
not  intended  that  the  disclosure  requirements,  which  we  have 
found  applicable  to  registrant,  be  imposed  upon  broker- 
dealers  who  render  investment  advice  merely  as  an  incident 
to  their  broker-dealer  activities  upless  they  have  by  a  course 
of  conduct  placed  themselves  in  a  position  of  trust  and  con¬ 
fidence  as  to  their  customers. 

Accordingly,  since  the  disclosure  requirements  we  have  dis¬ 
cussed  would  be  applicable  only  in  situations  where  a  broker- 
dealer  has  cultivated  a  position  of  trust  and  confidence,  it  is 
clear  that  there  is  no  merit  to  the  assertion  made  by  the 
registrant  that  imposition  of  such  requirement  upon  her 
would  in  effect  constitute  adoption  of  a  rule  which  would 
require  the  disclosure  of  market  quotations  by  all  registered 
broker-dealers  in  every  transaction  effected  by  them  over  the 
counter.  Such  a  rule  was  at  one  time  proposed  by  the  Trad¬ 
ing  and  Exchange  Division  and  was  circulated  to  the  public 
for  comment.  However,  after  consideration  of  the  com¬ 
ments  received  we  specifically  rejected  the  proposal.  Se¬ 
curities  Exchange  Act  Release  No.  3940,  April  2,  1947.  The 
proposed  rule  would  have  required  disclosure  in  all  arm’s- 
length  principal  transactions ;  it  was  in  no  way  restricted  to 
instances,  such  as  that  presented  in  this  proceeding,  where 
a  broker-dealer  renders  investment  advice  for  a  fee  and  oc¬ 
cupies  a  position  of  trust  and  confidence  with  respect  to  his 
customers.  And,  as  we  have  shown,  our  decision  herein 
is  not  based  on  any  new  rule  or  even  on  any  new  interpreta¬ 
tion  of  the  statute  since,  in  the  situation  such  as  that  under 
consideration  in  this  proceeding,  the  duty  of  full  disclosure 
was  imposed  as  a  matter  of  general  common  law  long  before 
the  passage  of  the  Securities  Act. 

3.  Adequacy  of  Registrant’s  Disclosure. 

Registrant  takes  the  position  that  the  disclosure  which  it 
makes  by  way  of  its  Memorandum  of  Agreement  satisfies  all 
of  its  duties  and  obligations  in  this  respect.  Consequently, 
it  is  necessary  to  determine  whether  that  Agreement  is  ade- 
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quate  to  afford  investors  the  disclosure  which  we  have  found 
to  be  required.  We  think  the  disclosure  contained  in  the 
Agreement  is  entirely  inadequate  in  several  respects. 

Registrant  has  an  affirmative  obligation  to  disclose  all  ma¬ 
terial  facts  to  her  clients  in  a  manner  which  is  clear  enough 
so  that  a  client  is  fully  apprised  of  the  facts  and  is  in  a  posi¬ 
tion  to  give  his  informed  consent.  And  this  disclosure,  if 
it  is  to  be  meaningful  and  effective,  must  be  timely.  It  must 
be  provided  before  the  completion  of  the  transaction  so  that 
(Tr.  939)  the  client  will  know  all  the  facts  at  the  time  that 
he  is  asked  to  give  his  consent.  Registrant  cannot  satisfy  j 
this  duty  by  executing  an  agreement  with  her  clients  which 
the  record  shows  some  clients  do  not  understand  and  which  i 
in  any  event,  does  not  contain  the  essential  facts  which  she  1 
must  communicate. 

The  record  discloses  that  registrant,  in  discussing  the  j 
Memorandum  of  Agreement  with  her  clients,  makes  no  at-  j 
tempt  to  do  more  than  briefly  summarize  its  terms.14  It  I 
appears  that  some  clients  had  no  understanding  at  all  of  the  i 
nature  and  significance  of  the  Agreement,  the  keystone  of  j 
registrant’s  alleged  disclosure.  One  client  testified  that  the 
Agreement  “was  agreeable  to  me  at  the  time.  I  couldn’t 
go  into  it.  It  was  so  long.”  In  some  cases  registrant  cre¬ 
ated  the  impression  that  execution  of  the  Agreement  was  a 
formality  required  as  a  result  of  her  registration  with  this 
Commission.  Clients  testified  that  they  thought  the  Agree¬ 
ment  was  “obligatory  on  her  part”;  “some  legality  that  it  ■ 
was  necessary  for  the  office  to'  go  through  with”;  “a  protec-  j 
tion”;  “just  according  to  comply  with  the  law”;  or  “simply  j 
a  business  arrangement.”  These  statements  are  not  expres¬ 
sions  of  persons  who  have  given  their  informed  consent  to 


14In  response  to  the  question  “do  you  make  any  explanation  of  the 
Memorandum  of  Agreement  at  the  time  of  presentation  to  a  client?”,  the 
registrant  testified:  “Well,  I  always  call  it  to  their  attention  that  I  want 
them  to  read  all  of  it.  Sometimes  they  read  it  in  the  office  and  other  ■ 
times  they  take  it  home  and  study  it.  And,  then,  if  they  have  any  ques¬ 
tions  to  ask  that  I  will  be  very  glad  to  answer  them  to  the  best  of  my 
ability.  And  I  usually  tell  them  that  it  sets  forth  our  method  of  doing 
business  together  and  that  it  sets  forth  the  maximum  profits  that  we  ! 
will  take  on  any  transaction;  that  it  gives  me  the  privilege  of  acting  as 
principal  or  agent.  And,  unless  they  bring  up  other  questions,  there 
isn’t  much  else  discussed  about  it.  Sometimes  they  do  and  sometimes 
they  don’t” 
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their  adviser’s  taking  an  adverse  position  in  dealing  with 
them.15 

Some  clients  did  not  clearly  understand  that  the  registrant 
was  selling  her  own  securities.14  For  example,  one  client,  a 
housewife,  testified : 

“Q.  Under  the  terms  of  this  memorandum  agreement. 
Exhibit  No.  4,  did  you  understand  that  the  firm  of  E.  W. 
Hughes  and  Company  would  sell  securities  to  you  which  it, 
that  is,  the  firm,  owned?  (Tr.  940). 

“A.  I  didn’t  go  into  that,  no.  No,  I  don’t  know  that  I 
understood  it  or  even  thought  about  it.  I  had  no  reason 
to  question  the  agreement  between  Hughes  and  Company  and 
myself.  I  mean  I  wanted  advice  as  to  what  to  do  and  that  is 

mi 

why  I  went  to  her. 

mm  •  •  • 

“Q.  Do  you  know  whether  or  not  the  firm  owns  the  se¬ 
curities  which  it  has  recommended  that  you  purchase? 

“A.  No — well,  occasionally  she  will  say  I  perhaps  can  get 
you  some  of  this  or  some  of  that,  but  as  far  as  I  know  she 
may  or  may  not.  I  couldn’t  answer  that  yes  or  no.” 

Other  clients  did  not  know  the  meaning  of  the  term  “prin¬ 
cipal,”  the  only  term  used  by  the  registrant  in  both  the 
Agreement  and  in  confirmations  given  to  clients  which  would 
convey  the  idea  that  she  was  selling  her  own  securities.  One 
client,  for  example,  also  a  housewife,  testified: 

“Q.  Referring  to  the  agreement,  Exhibit  4,  and  particu¬ 
larly  to  paragraph  (i),  was  any  explanation  made  of  the 
term  ‘principal’  at  or  before  the  time  that  you  signed  it? 

“A.  Well,  I  suppose  ‘principal’  is  understood  that  she 


15Nor  do'  these  statements  suggest  that  the  clients,  as  registrant  inti¬ 
mates,  have  consciously  waivedtheir  right  to  disclosure  of  information 
which  they  know  they  would  otherwise  be  entitled  to. 

lcRegistrant  apparently  contends  that  the  question  whether  she  dis¬ 
closed  the  capacity  in  which  she  was  acting  is  not  raised  by  the  order 
instituting  this  proceeding.  The  order  alleges  that  registrant  sold  se¬ 
curities  to  her  clients  “without  fully  disclosing  to  such  clients  the  nature 
and  extent  of  her  adverse  interest  .  .  .”  The  question  of  disclosure  of 
capacity  is  clearly  encompassed  by  this  language. 
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is  the  owner  of  the  securities  or  that  she  may  purchase  the 
securities  for  me.  I  suppose  that  is  the  meaning  of  that.” 

It  is  clear  from  this  testimony  that  certain  of  registrant’s 
clients  did  not  understand  that  registrant  consistently  pro- 1 
posed  to,  and  in  fact  did,  sell  her  own  securities  to  them. 
Accordingly,  registrant  did  not  fulfill  her  affirmative  obliga¬ 
tion  to  disclose  the  capacity  in  which  she  acted,  a  duty 
which  even  she  concedes  she  must  perform.  In  this  connec¬ 
tion,  we  may  point  out  that  no  hard  and  fast  rule  can  be 
set  down  as  to  an  appropriate  method  for  registrant  to  dis¬ 
close  the  fact  that  she  proposes  to  deal  on  her  own  account. 
The  method  and  extent  of  disclosure  depends  upon  the  par¬ 
ticular  client  involved.  The  investor  who  is  not  familiar 
with  the  practices  of  the  securities  business  requires  a  more 
extensive  explanation  than  the  informed  investor.  The  ex¬ 
planation  must  be  such,  however,  that  the  particular  client 
is  clearly  advised  and  understands  before  the  completion 
of  each  transaction  that  registrant  proposes  to  sell  her  own 
securities.17  (Tr.  941). 

As  we  have  previously  pointed  out,  the  Memorandum  of 
Agreement  provides  that  the  “base  price”  charged  the 
client  shall  be  “.  .  .  the  mean  between  the  bid  and  asked 
price  on  the  day  of  sale  or  purchase ;  or  if  no  bid  and  asked 
price  on  that  day,  then  the  actual  purchase  or  sale  price.” 
The  Agreement  further  provides  that  there  is  to  be  added 
to  the  “base  price”  registrant’s  investment  advisory  charge 


17  The  discussion  in  the  text  is,  of  course,  confined  to  the  requirements 
of  the  cited  provisions  of  the  Securities  Act  and  the  Securities  Exchange 
Act.  It  may  also  be  noted,  however,  that  Section  206  (3)  of  the  Invest¬ 
ment  Advisers  Act  makes  it  unlawful  for  a  registered  investment  ad¬ 
viser  “acting  as  principal  for  his  own  account,  knowingly  to  sell  any 
security  to  or  purchase  any  security  from  a  client  .  .  .  without  dis¬ 
closing  to  such  client  in  writing  before  the  completion  of  such  transac¬ 
tion  the  capacity  in  which  he  is  acting  and  obtaining  the  consent  of  the 
client  to  such  transaction.”  While  this  section  is  not  in  issue  in  this 
proceeding  and  our  disposition  herein  is  in  no  way  based  on  any  sep¬ 
arate  requirement  imposed  by  it,  we  note  that  the  registrant,  as  a  regis¬ 
tered  investment  adviser,  must  comply  with  its  provisions.  As  we  in¬ 
terpret  these  provisions  they  impose  an  obligation  upon  a  registered  in¬ 
vestment  adviser  proposing  to  act  as  principal  to  disclose  in  writing  be¬ 
fore  the  completion  of  each  transaction  of  purchase  or  sale  the  fact  that 
he  is  acting  as  principal  and  to  obtain  the  consent  of  his  client  to  his 
acting  in  such  capacity.  This  disclosure  prescribed  by  the  statute,  other 
than  the  requirement  that  the  disclosure  be  made  in  writing,  is  merely 
declaratory  of  the  common  law  principles  we  have  enunciated. 


as  specified  in  the  schedule  of  rates  set  forth  in  the  Agree¬ 
ment.  The  charges  specified  in  the  Agreement,  however,  are 
merely  maximum s  and  the  registrant  frequently  charges  a 
lesser  rate.  In  no  case  does  she  inform  the  client  of  the 
actual  charge  in  a  particular  transaction. 

As  we  have  also  pointed  out,  the  confirmation  merely  shows 
a  “net  price”  which  is  the  total  of  the  price  of  the  security 
to  the  client  and  the  investment  advisory  charge.  A  client 
'  cannot  determine  definitely  from  the  combination  of  the 
Memorandum  of  Agreement  and  the  confirmation  the  mar¬ 
ket  price  of  securities  sold  to  him.  Furthermore,  since  the 
investment  advisory  charge  may  and  does  vary  from  the 
fixed  schedule  of  maximum  charges,  it  is  impossible  for  the 
client  to  ascertain  from  the  agreement  and  confirmation 
either  (1)  the  investment  advisory  charge,  (2)  the  actual 
price  which  the  client  is  paying  for  the  security  itself,  or 
(3)  the  registrant’s  cost.  Moreover,  even  if  a  client  were 
able  to  ascertain  the  investment  advisory  charge  and  sub¬ 
tracted  such  charge  from  the  “net  price”  shown  in  the  con¬ 
firmation,  he  would  obtain  a  remainder  which,  even  under 
the  terms  of  the  Agreement,  would  not  necessarily  be  the 
registrant’s  cost.  Furthermore,  while  such  remainder  should 
represent  the  so-called  “base  price,”  as  defined  in  the  Mem¬ 
orandum  of  Agreement,  under  registrant’s  actual  practice 
which  does  not  adhere  to  these  provisions  of  the  Agreement, 
the  client  has  no  way  of  knowing  whether  it  does  in  fact 
represent  the  “base  price”  as  so  defined.  Depending  on 
what  technique  for  determining  “base  price”  registrant  ac¬ 
tually  uses  in  a  particular  transaction,  the  remainder  after 
deduction  of  the  investment  advisory  charge  may  represent 
either  (1)  the  price  at  which  an  actual  transaction  has  been 
effected  in  the  open  market,  or  (2)  the  price  at  which  the 
registrant  could,  in  her  opinion,  effect  the  transaction,  or 
(3)  the  mean  between  the  bid  and  asked  quotations,  or  (4) 
registrant’s  cost  in  the  case  of  a  sale  other  than  from  in¬ 
ventory.  A  client  has  no  way  of  knowing  which  of  these 
methods  has  been  employed  by  the  registrant  in  the  particu¬ 
lar  transaction,  and  as  we  have  previously  pointed  out,  reg¬ 
istrant  does  not  inform  her  clients  as  to  the  method  she 
uses.  For  that  matter,  clients  apparently  do  not  even  know 
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that  she  departs  from  the  base  price  formula  set  forth  in 
the  Agreement. 

The  testimony  of  registrants  clients  demonstrates  clearly 
that  the  Agreement  is  not  an  effective  means  of  communicat¬ 
ing  the  information  which  the  registrant  is  under  a  duty  to 
disclose.  One  client  testified  as  follows : 

“Q.  Do  you  know  what  that  base  price  is  with  respect 
to  any  of  the  securities  which  you  have  purchased? 

“A.  No,  but  I  suppose  I  could  figure  it  according  to  the  i 
agreement.  I  can  figure  out  how  much  it  should  be. 

“Q.  Have  you  ever  attempted  to  do  that? 

“A.  No”  (Tr.  942).  j 

Another  client  when  asked  whether  he  could  determine  ! 
from  the  Agreement  registrant’s  cost  of  certain  securities  j 
she  had  sold  to  him  stated:  “I  wouldn’t  attempt  to.  I  : 
wouldn’t  attempt  to  go  into  that,  never  paid  any  special 
attention.  That  is  what  I  would  call  a  rather  technical 
question.”  Subsequently,  the  same  witness  stated  that  he 
could  not  determine  registrant’s  cost  from  the  Agreement. 
There  were  several  clients  who  at  first  thought  they  could 
compute  registrant’s  cost  from  the  schedule  in  the  Agree¬ 
ment;  however,  they  were  unable  to  do  more  than  subtract 
the  maximum  charges  permitted  under  the  Agreement  from 
the  net  prices  at  which  the  transactions  were  confirmed  to  j 
them. 

In  other  words,  registrant’s  clients  did  not  know  and  could 
not  determine  either  registrant’s  cost  or  the  current  market 
price  with  respect  to  the  securities  they  purchased  from  her 
in  a  particular  transaction.  All  they  could  know  from  the 
Agreement,  assuming  they  examined  it,  and  there  were  those 
who  did  not,  is  that  the  registrant  might  be  making  some 
profit  on  the  transactions.  However,  as  we  stated  in  AUen- 
der  &  Company,  supra :  “The  customers’  knowledge  that  the 
respondent  was  making  some  profit  did  not  constitute  ade¬ 
quate  disclosure  .  .  .”18 


1$9  SJS.C.  at  1054.  See  also  Norris  v.  Beyer,  note  6  supra. 
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On  the  basis  of  the  foregoing  we  conclude  that  registrant, 
after  establishing  a  fiduciary  relationship  with  her  clients, 
has  omitted  to  disclose  material  facts  to  such  clients  and 
has  not  obtained  the  informed  consent  which  would  provide 
the  only  possible  justification  for  her  dealing  with  such 
clients  for  her  own  account  and  under  circumstances  in  which 
her  self-interest  might  conflict  with  her  fiduciary  obligations 
to  them.  Her  omissions  and  failure  in  this  respect  consti¬ 
tute  violations  of  Section  17  (a)  of  the  Securities  Act,  Sec¬ 
tions  10  (b)  and  15  (c)  (1)  of  the  Securities  Exchange  Act 
and  Rules  X-10B-5  and  X-15C1-2  (a)  and  (b)  adopted  under 
the  latter  Act. 

4.  Propriety  of  Proceedings  Under  Securities  Ex¬ 
change  Act. 

The  registrant  argues  that  her  activities  cannot  form  the 
basis  for  a  violation  of  the  Securities  Act  or  the  Securities 
Exchange  Act,  since  she  acts  as  an  investment  adviser  in 
her  dealings  with  clients  and  is,  therefore,  she  contends,  sub¬ 
ject  only  to  the  provisions  of  the  Investment  Advisers  Act 
of  1040.  We  find  no  merit  in  this  contention. 

A  broker-dealer  who  engages  in  the  purchase  or  sale  of 
securities,  whether  or  not  he  renders  investment  advice  in 
connection  with  such  activities  and  whether  or  not  he  is 
registered  under  the  Investment  Advisers  Act,  is  subject, 
for  any  fraud  which  he  commits,  to  the  anti-fraud  provisions 
of  the  Securities  Act  and  the  Securities  Exchange  Act  and 
the  sanctions  provided  for  in  those  statutes.  Registrant’s 
contention  would  produce  the  anomalous  result  of  permitting 
a  broker-dealer  who  registers  as  an  investment  adviser  to 
escape  these  anti-fraud  provisions  in  trading  with  his  clients, 
and  thus  avoid,  as  a  fiduciary,  obligations  which  would  have 
been  his  as  an  ordinary  trader.  The  Investment  Advisers 
Act  was  intended  to  produce  no  such  result  (Tr.  943).  As 
a  person  registered  under  both  the  Securities  Exchange  Act 
and  the  Investment  Advisers  Act  and  whose  activities  fall 
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within  the  scope  of  the  two  Acts,  registrant  is  amenable  to 
regulation  under  both  statutes.19 

Registrant  further  contends  that  this  proceeding  is  an  at¬ 
tempt  by  indirection  to  attack  the  propriety  and  validity 
of  her  investment  adviser’s  Memorandum  of  Agreement.  We 
are  not  concerned  in  this  proceeding  with,  nor  do  we  criti¬ 
cize,  the  Agreement ;  its  terms  are  relevant,  only  because  reg¬ 
istrant  points  to  it  as  a  defense  to  the  charge  of  non-dis¬ 
closure.20 


5.  Willfulness  and  Public  Interest. 


Registrant  contends  that,  in  any  event,  she  has  not  com-  ! 
mitted  a  “willful”  violation  of  the  Securities  Act  or  the  Se¬ 
curities  Exchange  Act  since,  she  asserts,  this  Commission 
has  at  no  time  by  rule,  decision  or  order  imposed  the  dis¬ 
closure  requirements  previously  discussed. 


The  premise  of  this  contention  would  seem  to  be  in  direct 
conflict  with  the  cases  heretofore  cited  in  our  discussion  I 


of  the  statutory  violations.  In  addition,  it  may  be  noted 
that,  on  many  occasions  prior  to  the  institution  of  these  pro¬ 
ceedings,  registrant  was  personally  advised  by  our  staff  that, 
in  its  opinion,  she  was  violating  the  anti-fraud  provisions 
of  the  statutes  and  that  she  was  also  referred  to  a  formal  j 
Opinion  of  the  Director  of  our  Trading  and  Exchange  Divi¬ 
sion,  issued  in  February  1945,  which  deals  with  the  precise 
issue  presented  here  and  reaches  the  same  conclusion.  In- 


19Registrant  affirmatively  represents  in  the  Memorandum  of  Agree¬ 
ment  that  she  acts  both  as  adviser  and  dealer  in  dealing  with  her  clients. 
In  the  actual  operation  of  her  business  both  functions  are  inseparable, 
for  she  sells  the  securities  which  she  recommends  to  her  clients  and, 
pursuant  to  the  Agreement,  she  is  entitled  to  compensation  for  invest¬ 
ment  advice  only  when  her  recommendation  is  adopted  and  a  transac¬ 
tion  is  effected. 


*°Registrant  points  out  that  the  Agreement  was  incorporated  in  her 
application  for  registration  as  an  investment  adviser,  which  was  per¬ 
mitted  to  become  effective  as  of  November  25,  1942.  The  fact  that  regis¬ 
trant’s  application  became  effective  by  operation  of  law  under  Section 
203  (c)  of  the  Investment  Advisers  Act  does  not  indicate  any  approval 
on  our  part  of  the  contract  as  an  effective  medium  for  making  the  re¬ 
quired  disclosures.  Furthermore,  there  was  no  reason  to  assume  at  that 
time  she  would  not  make  full  disclosure  at  the  time  of  specific  transac¬ 
tions  and  that  she  intended  to  rely  solely  on  the  Agreement  as  embody¬ 
ing  such  disclosure. 
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vestment  Advisers  Act  Release  No.  40,  Securities  Exchange 
Act  Release  No.  3653 ,  Securities  Act  Release  No.  3043  (Feb¬ 
ruary  5,  1945).  Although  registrant  was  free  to  take 
issue  with  these  views,  it  is  clear  that  she  did  so  having  full 
knowledge  of  the  position  asserted  by  the  Trading  and  Ex¬ 
change  Division.  Finally,  we  have  held  in  a  long  line  of 
cases  that  “a  ‘willful’  act,  as  that  term  is  used  in  Section 
15  (b)  of  the  Securities  Exchange  Act  of  1934,  does  not  mean 
that  the  registrant  must  be  aware  of  the  fact  that  he  is  vio¬ 
lating  the  law,  he  may  (Tr.  944)  willfully  violate  the  law  even 
though  he  is  completely  ignorant  of  the  legal  consequences 
of  his  act.*  American  Surety  Co.  v.  Sullivan,  7  F.  2d  605 
(C.C.A.  2d,  1925). 21 

Since  we  have  found  that  registrant  willfully  violated  the 
cited  provisions  of  the  statutes  and  our  rules,  we  must  de¬ 
termine  whether  it  is  in  the  public  interest  to  revoke  regis¬ 
trant’s  registration.  Her  violations  are  not  technical  infrac¬ 
tions.  She  has  breached  the  basic  obligation  owed  by  a  fidu¬ 
ciary  to  his  principal  and  her  profits  are  secret  profits.22  Pro¬ 
tection  of  the  public  interest  will  not  permit  the  continuance 
of  such  abuses  and  we  find  that  revocation  of  registrant’s 
broker-dealer  registration  is  compelled  in  the  public  interest 
unless  we  can  be  otherwise  assured  that  such  abuses  will  be 
immediately  discontinued. 

The  record  shows  that  registrant  has  apparently  acted  in 
the  conviction  that  her  method  of  doing  business  is  lawful, 
that  she  has  never  attempted  to  conceal  such  business  meth¬ 
ods  from  our  investigators,  and  that  she  has  fully  co-oper¬ 
ated  in  presenting  the  facts  in  this  proceeding.  For  these 
reasons,  counsel  for  the  Trading  and  Exchange  Division  have 
suggested  that,  before  an  order  of  revocation  is  issued,  regis¬ 
trant  be  afforded  an  additional  opportunity,  in  the  light  of 
our,  opinion,  to  revise  her  method  of  doing  business  to  com¬ 
ply  with  such  opinion,  and  that  if  registrant  does  announce 


"Thompson  Ross  Securities  Co.,  6  SJ2.C.  1111,  1122-3  (1940).  See  also 

Ira  Haupt  &  Company, - S.E.C. - (1946),  Exchange  Act  Release  No. 

3845  at  p.  19  and  additional  cases  there  cited. 

"In  Trost  &  Company,  Inc.,  12  SJ2.C.  531,  540  (1942),  we  pointed  out 
that  the  violations  inherent  in  the  taking  of  secret  profits  “touch  the 
core  of  decent  relations  between  broker-dealers  and  their  customers.” 
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her  intention  to  comply,  the  proceeding  should  be  dismissed 
without  prejudice  to  its  reinstitution  if  further  violations 
occur. 

i 

We  believe  that  we  may  appropriately  adopt  this  sugges¬ 
tion  and  withhold  the  entry  of  an  order  of  revocation  for  a  I 
period  of  thirty  days  from  the  date  of  these  findings.  If, 
during  that  period,  the  registrant  shall  submit  satisfactory 
proof  that  she  has  corrected  her  methods  of  business  opera¬ 
tion  to  conform  to  the  views  expressed  herein,  we  shall  there¬ 
upon  enter  an  order  dismissing  this  proceeding.  If,  at  the 
end  of  the  thirty-day  period,  registrant  has  not  effected  ap¬ 
propriate  changes  in  her  business  methods,  we  shall  forth¬ 
with  enter  an  order  revoking  her  registration  as  a  broker  and  j 
dealer. 

In  making  changes  in  her  method  of  doing  business  to  con¬ 
form  with  the  views  expressed  herein,  registrant  is  free  to  | 
adopt  such  measures  as  will  afford  investors  the  required  j 
disclosures.  We  have  already  pointed  out  that  the  nature 
and  extent  of  disclosure  with  respect  to  capacity  will  vary 
with  the  particular  client  involved.  In  some  cases,  use  of  the 
term  “ principal’ 9  may  suffice.  In  others  a  more  detailed 
explanation  will  be  required.  In  all  cases,  however,  the  bur¬ 
den  is  on  the  registrant  to  make  certain  that  the  client  under-! 
stands  that  she  is  selling  her  own  securities.  In  arriving  at 
her  cost  of  the  securities  she  sells,  registrant  may  employ 
any  recognized  method  used  in  determining  cost,  provided 
she  uses  the  method  consistently  (Tr.  945).  In  disclosing 
market  price,  where  it  is  more  favorable  than  cost,  it  is: 
registrants  responsibility  to  make  certain  that  the  quota¬ 
tions  she  furnishes  to  clients  are  reliable  and  truly  indica¬ 
tive  of  the  current  market.  These  quotations  need  not  be 
taken  from  any  particular  source.  They  must  be,  however, 
true  reflections  of  the  market  price  at  which  the  transaction 
could  be  effected  with  reasonable  diligence.  Finally,  as  we 
have  already  stated,  the  required  disclosures  must  be  made 
before  the  completion  of  the  transaction  so  that  the  client 
can,  in  fact,  give  his  informed  consent  to  the  proposed  sale 
or  purchase. 
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By  the  Commission  (Commissioners  McConnaugliey,  Mc- 
Entire,  Hanrahan,  and  McDonald). 

Orval  L.  DuBois, 

(Seal)  Secretary.  (Tr.  946) 

EXHIBIT  B. 

Securities  and  Exchange  Commission,  Washington,  D.  C. 

Securities  Exchange  Act  of  1934.  Release  No.  4073. 

In  the  Matter  of  Arleen  W.  Hughes,  doing  business  as 
E.  W.  Hughes  &  Company.  (Securities  Exchange  Act  of 
1934 — Section  15  (b)). 

SUPPLEMENTAL  FINDINGS  AND  OPINION  (APRIL  L  1948). 

On  February  18, 1948,  we  issued  our  Findings  and  Opinion1 
in  proceedings  instituted  under  Section  15  (b)  of  the  Se¬ 
curities  Exchange  Act  of  1934,  in  which  we  found  that  Arleen 
W.  Hughes  (“registrant”),  a  registered  broker-dealer,  sold 
her  own  securities  to  clients  to  whom  she  purported  to  render 
impartial  investment  advice  for  compensation  without  fully 
disclosing  to  her  clients  the  nature  and  extent  of  her  adverse 
interest,  including,  among  other  things,  her  cost  and  the  cur¬ 
rent  market  price  of  the  securities.  We  concluded  that  in 
failing  to  make  such  disclosures  registrant  had  willfully  vio¬ 
lated  Section  17  (a)  of  the  Securities  Act  of  1933,  Sections 
10  (b)  and  15  (c)  (1)  of  the  Securities  Exchange  Act  of  1934 
and  Rules  X-10B-5  and  X-15Cl-2(a)  and  (b)  adopted  under 
the  latter  Act  and  that  the  revocation  of  (Tr.  947)  her  regis¬ 
tration  as  a  broker-dealer  would  be  compelled  in  the  public 
interest  unless  we  could  be  assured  that  these  violations 
would  be  discontinued.  We  deemed  it  appropriate  under 
the  circumstances  to  withhold  the  entry  of  an  order  of  revo¬ 
cation  for  a  period  of  thirty  days  and  stated : 

“.  .  .  If,  during  that  period,  the  registrant  shall  submit 
satisfactory  proof  that  she  has  corrected  her  methods  of 
business  operation  to  conform  to  the  views  expressed  herein, 
we  shall  thereupon  enter  an  order  dismissing  this  proceed¬ 
ing.  If,  at  the  end  of  the  thirty-day  period,  registrant  has 

1  Arleen  W.  Hughes,  - SJS.C. - ,  Securities  Exchange  Act  Release 

No.  4048. 
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not  effected  appropriate  changes  in  her  business  methods, 
we  shall  forthwith  enter  an  order  revoking  her  registration 
as  a  broker  and  dealer.” 

On  March  19,  1948,  registrant  filed  a  document  setting 
forth  certain  proposed  changes  in  her  methods  of  business 
operation.2  The  sole  issue  now  before  us  is  whether  regis¬ 
trants  proposed  changes  in  business  operation  conform  to 
the  views  we  express  in  our  previous  Findings  and  Opinion. 
More  specifically,  the  question  is  whether  registrant  pro¬ 
poses  to  afford  her  clients  the  minimum  disclosures  which 
we  found  she  must  make  to  discharge  her  duties  as  a  fiduciary 
in  dealing  on  her  own  behalf  with  her  clients  (Tr.  948). 

Registrant’s  present  method  of  doing  business  is  described 
in  detail  in  our  earlier  Findings.3  In  brief,  registrant,  who 
holds  herself  out  as  an  investment  adviser,  renders  invest¬ 
ment  counsel  to  her  clients  for  a  fee,  and  after  making  rec¬ 
ommendations,  she  purports  to  act  as  principal  in  selling 
the  recommended  securities  to  her  clients.  These  securities 
are  frequently  in  registrant’s  inventory  at  the  time  she 
makes  her  recommendation.  When  a  client  commences  doing 
business  with  the  registrant,  he  executes  a  “Memorandum 
of  Agreement”  which,  inter  alia ,  contains  a  schedule  of  in¬ 
vestment  advisory  charges  for  various  types  and  classes  of 
transactions  generally  based  upon  the  price  of  the  security 
involved.  The  agreement  also  prescribes  a  formula  to  be 
employed  by  the  registrant  in  determining  a  “base  price 
of  the  security  sold  to  the  client.  In  all  cases,  the  registrant 
adds  to  the  “base  price”  an  amount  not  exceeding  the  in¬ 
vestment  advisory  charge  provided  for  in  the  agreement, 
and  the  confirmation  sent  to  the  client  following  each  transac¬ 
tion  sets  forth  one  figure,  described  as  “Cost  to  Client,” 
which  represents  the  aggregate  of  the  “base  price”  and  the 
investment  advisory  charge. 

Registrant  now  proposes  to  amend  certain  provisions  of 


2 At  the  time  this  document  was  filed,  registrant  advised  that  she  might 
make  further  proposals  for  changes  in  her  business  methods,  and  it  was 
not  until  March  26,  1948,  that  we  were  definitely  advised  by  the  regis¬ 
trant  that  she  did  not  intend  to  amend  her  proposal  of  March  19,  1948. 

3Arleen  W.  Hughes,  ibid.,  pp.  5-7. 
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the  “  Memorandum  of  Agreement.  ’  ’  The  agreement  would 
provide  a  uniform  (rather  than  the  present  “maximum”) 
schedule  of  rates  and  charges  for  investment  counsel  services 
setting  forth  such  charges  (Tr.  949)  in  dollars  and  cents 
and  points  (rather  than  solely  in  points),  and  the  proposed 
charges  specified  in  the  case  of  certain  low;er  priced  securities 
are  reduced.  In  addition,  under  the  proposed  modification 
of  the  contract,  there  would  be  certain  changes  in  the  formula 
for  determining  the  “base  price.”  Thus,  where  the  regis¬ 
trant  sells  securities  from  inventory,  such  “base  price” 
would  be  the  mean  between  the  bid  and  asked  prices  on  the 
day  of  purchase  by  the  customer,  or  if  there  were  no  bid 
then  the  lowest  asked  price;  if  there  were  no  asked  price, 
the  registrant  would  not  sell  to  the  customer  at  that  time. 
Likewise,  in  transactions  involving  the  purchase  of  securities 
from  a  customer  by  the  registrant,  the  “base  price”  would 
be  the  mean  between  the  bid  and  asked  prices ;  if  there  were 
no  bid  or  asked  price  on  the  day  of  the  proposed  purchase 
from  the  customer,  the  purchase  would  not  be  effected.  The 
confirmation  which  is  to  be  sent  to  customers  would  still  set 
forth  only  “Cost  to  Client,”  which  would  be  the  composite 
of  the  “base  price”  and  the  investment  advisory  charge  pre¬ 
scribed  in  the  schedule  of  charges  in  the  agreement.  It  is 
apparently  proposed  that  the  confirmation  would  be  expanded 
to  indicate  whether  the  securities  were  purchased  by  regis¬ 
trant  contemporaneously  with  the  sale  to  the  customer,  and, 
if  so,  that  the  “base  price”  is  the  actual  market  cost  of  the 
securities  to  the  registrant;  or  whether  the  securities  came 
from  registrant’s  inventory,  and,  if  so,  that  the  “base  price” 
is  the  mean  between  the  bid  and  asked  prices  or  the  lowest 
asked  price  as  the  case  may  be.  In  none  of  the  transactions, 
however,  would  the  (Tr.  950)  confirmation  itemize  the  “base 
price”  and  the  investment  advisory  charge,  and  there  would 
be  no  disclosure  of  registrant’s  cost  in  the  so-called  inven¬ 
tory  transactions.4 

An  examination  of  registrant’s  proposal  makes  it  patently 
evident  that  registrant’s  proposal  to  modify  her  methods  of 


*The  registrant’s  proposal  also  includes  some  other  changes  in  her 
method  of  business  operation  which  we  have  considered  but  which,  in 
the  light  of  our  disposition  of  this  matter,  need  not  be  specifically  dis- 
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business  operation  does  not  conform  in  at  least  two  major  i 
respects  with  the  views  we  expressed  in  onr  previous  Find¬ 
ings,  and  that,  under  such  proposal,  registrant  would  fail 
to  make  the  minimum  disclosures  to  her  clients  which  we 
found  she  must  make  because  of  the  conflicting  interests 
inherent  in  the  position  she  has  assumed  in  counseling  clients 
for  a  fee  and  at  the  same  time  acting  on  her  own  behalf  in 
selling  to  such  clients  the  securities  which  she  has  recom-  j 
mended.  First,  registrant  does  not  propose  to  provide  ef¬ 
fective  disclosure  of  the  market  price  of  the  recommended  ! 
securities  she  sells  to  her  clients.  Second,  she  still  does  not 
propose  to  disclose  to  clients  her  cost  of  the  recommended  se¬ 
curities  she  sells  from  inventory.  We  shall  consider  each  of 
these  matters  in  turn  (Tr.  951). 

1.  In  her  proposal,  registrant  states  that  since  the  re-  , 
vised  Memorandum  of  Agreement  will  provide  for  specific 
investment  advisory  charges  a  client  will  be  able,  by  cross- 
reference  to  the  agreement,  to  determine  the  elements  which 
constitute  the  “Cost  to  Client”  shown  in  the  confirmation. 
We  emphasize  again  that  we  are  not  concerned  in  this  pro-  1 
ceeding  with,  nor  do  we  criticize,  the  agreement  as  a  contract,  j 
Its  terms  are  relevant  only  because  registrant  has  pointed  j 
and  apparently  still  does  point  to  it  as  the  keystone  of  her  j 
disclosure.  We  stated  in  our  previous  Findings,  and  we  re¬ 
peat,  that  the  required  disclosure,  if  it  is  to  be  meaningful 
and  effective,  must  be  timely.  It  must  be  provided  in  con¬ 
nection  with  each  transaction  of  purchase  or  sale  so  that 
a  client  will  know  all  the  facts  at  the  time  he  is  asked  to  give  | 
his  consent  to  the  transaction.  We  found  from  the  testimony  1 
of  registrant’s  clients  that  the  agreement  is  not  an  effective  j 
means  of  communicating  all  of  the  information  which  regis-  j 
trant  is  under  a  duty  to  disclose,  nor  does  it  appear  that  it  j 
will  become  an  appropriate  medium  merely  because  it  is  pro¬ 
posed  to  clarify  some  of  its  terms.  The  very  fact  that  regis¬ 
trant  now  proposes  a  technique  which  would  still  require 
the  client  to  refer  back  to  the  agreement  to  discover  the  in¬ 
vestment  advisory  charge  and  the  “base  price,”  while  she  i 
refuses  to  itemize  them  specifically  at  the  time  a  transaction  j 
is  being  effected,  indicates  a  belief  on  her  part — which  we  ! 
think  is  wholly  justified  and  borne  out  by  the  evidence  in  I 
the  record  before  us — that  clients  either  will  not  understand  ; 
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the  technique  or  will  not  make  the  cross-reference  between 
the  two  documents,  but,  rather,  that  they  will  in  either  event 
remain  uninformed  of  these  material  facts  (Tr.  952). 

2.  In  our  previous  Findings  we  held  that  registrant  must 
disclose  her  cost  of  the  recommended  securities  she  sells  to 
clients.  Registrant’s  proposal  is  noticeably  lacking  in  any 
attempt  to  make  any  changes  which  would  introduce  such  dis¬ 
closure  when  she  sells  securities  from  inventory.  The  pro¬ 
posal  is  silent  as  to  this  matter  and  obviously  reflects  regis¬ 
trant’s  intention  to  continue  to  withhold  from  her  clients 
disclosure  of  this  material  fact.  Registrant  is  not  relieved 
from  disclosing  her  cost  because  she  now  proposes  to  sell 
securities  from  her  inventory  only  when  there  are  bid  and 
asked  prices  or  only  an  asked  price  for  the  security.  The 
disclosure  of  cost  is  important  and  mandatory  because  a 
fiduciary  who  sells  his  own  property  to  his  principal  must, 
as  we  pointed  out  in  our  earlier  Findings,  reveal  the  profits 
he  will  realize  by  effecting  the  transaction.  As  we  found 
in  our  prior  Opinion,  such  disclosure  is  required  under  the 
provisions  of  the  Securities  Act  and  the  Securities  Exchange 
Act  and  such  requirement  reflects  a  principal  which  is  as 
old  as  the  common  law.  The  disclosure  is  frequently,  in  a 
very  real  sense,  a  measure  of  the  fiduciary’s  adverse  in- 
terest  in  the  transaction,  and  one  which  we  deem  highly 
relevant  in  relation  to  the  course  of  dealings  between  regis¬ 
trant  and  her  clients.  In  the  instant  case,  such  disclosure 
would  in  effect  spell  out  in  dollars  and  cents  the  extent  of 
registrant’s  possible  adverse  interest  in  advising  her  clients 
to  purchase  from  her  securities  which  she  owns  at  the  time 
she  renders  her  advice  (Tr.  953). 

For  the  foregoing  reasons,  we  find  that  registrant’s  pro¬ 
posal  to  modify  her  methods  of  business  operation  would 
not  conform  with  the  views  expressed  in  our  Findings  of 
February  18,  1948,  and  would  not  provide  the  essential  dis¬ 
closures  required  by  the  Securities  Act  and  Securities  Ex¬ 
change  Act.  Accordingly,  we  shall  order  the  revocation  of 
her  registration  as  a  broker-dealer. 

We  have  been  advised  by  the  registrant  that,  in  the  event 
we  enter  an  order  of  revocation,  she  proposes,  to  file  a  peti¬ 
tion  for  rehearing  (apparently  not  to  raise  any  new  issues, 
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but  merely  to  preserve  ber  rights),  and  she  has  requested  j 
that  she  be  granted  15  days  for  the  filing  of  such  petition,  j 
Under  our  Rules  of  Practice,  registrant  as  a  resident  of  j 
Colorado  is  afforded  a  maximum  period  of  10  days  in  which 
to  file  a  petition  for  rehearing.5  Since  registrant  has  not 
shown  any  satisfactory  reason  for  extending  the  period  pro¬ 
vided  in  our  Rules,  we  shall  deny  the  request.  Registrant  j 
further  advises  that,  if  her  petition  for  rehearing  be  denied, 
she  proposes  to  seek  court  review  within  60  days  of  the  I 
date  of  our  order  of  revocation.  In  connection  therewith  j 
she  has  requested  that  we  stay  the  effectiveness  of  our  order  j 
until  the  reviewing  court  has  disposed  of  an  application  for 
a  stay  which  she  states  she  proposes  to  make  to  that  court. 
During  the  period  of  the  stay,  registrant  presumably  pro¬ 
poses  (Tr.  954)  to  continue  in  a  course  of  conduct  which  we 
have  found  to  be  fraudulent  and  in  violation  of  the  Securi-  ; 
ties  Act  and  the  Securities  Exchange  Act.  While  we  do  not  j 
desire  to  foreclose  registrant  from  making  her  application  ] 
for  a  stay  appropriate  court,  we  do  not  believe  that  j 

a  stay  for  the  requested  period  would  be  consistent  with  the  j 
over-riding  public  interest.  Accordingly,  we  will  deny  regis¬ 
trant’s  request.  We  will,  however,  stay  our  order  for  a  j 
period  of  30  days  which  we  think  will  provide  an  adequate 
opportunity  for  registrant  to  make  her  application  for  a 
stay  to  an  appropriate  court 

An  appropriate  order  will  issue. 

By  the  Commission  (Commissioners  McConnaughey,  Mc-j 
Entire,  and  McDonald),  Commissioner  Hanrahan  being  ab-l 
sent  and  not  participating. 

(Seal)  Obval  L.  DuBois,  Secretary  (Tr.  955). 


sRuIes  XII(d)  and  Xm(c). 
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EXHIBIT  G 

United  States  of  America.  Before  the  Securities  and 

Exchange  Commission. 

In  the  Matter  of  Arleen  W.  Hughes,  doing  business  as 
E.  W.  Hughes  &  Company  (Securities  Exchange  Act  of" 
1934 — Section  15  (b)). 

ORDER  REVOKING  REGISTRATION  (APRIL  1. 1948). 

Proceedings  having  been  instituted  pursuant  to  Section 
15  (b)  of  the  Securities  Exchange  Act  of  1934  to  determine 
whether  the  registration  as  broker  and  dealer  of  Arleen  W. 
Hughes  (“registrant”),  doing  business  as  E.  W.  Hughes - 
&  Company,  should  be  revoked; 

A  hearing  having  been  held  after  appropriate  notice,  and 
the  Commission  having  on  February  18,  1948,  filed  its  Find¬ 
ings  and  Opinion  (Securities  Exchange  Act  Release  No.  4048) 
anti,  in  accordance  with  said  Findings  and  Opinion,  issuance 
of  an  order  of  revocation  having  been  withheld  for  a  period 
of  thirty  days  to  afford  registrant  an  opportunity  to  submit 
satisfactory  proof  that  she  has  corrected  her  methods  of 
business  operation  to  conform  to  the  views  expressed  in 
said  Findings  and  Opinion; 

Registrant  having,  on  March  19,  1948,  filed  with  the  Com¬ 
mission  a  document  proposing  certain  changes  in  her  meth¬ 
ods  of  business  operation,  and  the  Commission  having  this 
day  issued  its  Supplemental  Findings  and  Opinion  with  re¬ 
spect  thereto ; 

Registrant  having  requested  that,  in  the  event  that  an 
order  of  revocation  be  issued,  she  be  granted  a  period  of 
fifteen  days  in  which  to  file  a  petition  for  rehearing  and 
having  further  requested  that  said  order  of  revocation  be 
stayed  until  application  for  a  stay  is  made  by  her  to  and 
disposed  of  by  a  court  of  competent  jurisdiction  to  which 
she  proposes  to  petition  for  review  in  the  event  that  said  pe¬ 
tition  for  rehearing  be  denied; 

The  Commission  having  reexamined  its  Findings  and  Opin¬ 
ion  heretofore  issued  on  February  18,  1948,  and  having  de¬ 
termined  to  modify  said  Findings  and  Opinion  in  the  fol¬ 
lowing  (Tr.  956)  respects  (references  are  to  mimeographed 
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copies  of  the  Securities  Exchange  Act  Release  No.  4048),  j 
which  modifications  do  not  affect  the  substance  of  its  Find¬ 
ings  and  Opinion: 

Page  No.  Reference  Change 

4  L.  3  of  note  3  “conditions”  is  modified  to 

read  “condition.” 

7  L.  22  of  Para.  1  “postage  tax”  is  modified  to 

read  “postage,  tax.” 

i 

19  L  1  of  Para.  1  “where  it  is  more  favorable  I 

than  cost”  is  modified  to 
read  “where  it  is  more  fa¬ 
vorable  than  the  price! 
charged  the  client.” 

The  Commission  finding  that  Arleen  W.  Hughes  willfully 
violated  Section  17  (a)  of  the  Securities  Act  of  1933,  Sec¬ 
tions  10  (h)  and  15  (c)  (1)  of  the  Securities  Exchange  Act 
of  1934  and  Rules  X-10B-5  and  X-15Cl-2(a)  and  (b)  adopted 
under  the  latter  Act  and  that  revocation  of  her  registration 
as  a  broker  and  dealer  is  in  the  public  interest ;  j 

On  the  basis  of  the  foregoing  and  the  Commission’s  Find¬ 
ings  and  Opinion  dated  February  18,  1948  and  its  Supple^ 
mental  Findings  and  Opinion  issued  this  day, 

It  Is  Hereby  Ordered  that : 

1.  The  Findings  and  Opinion  issued  February  18,  1948, 
be  and  they  hereby  are  modified  in  the  above  specified  re¬ 
spects  ; 

2.  The  registration  as  broker  and  dealer  of  Arleen  W. 
Hughes,  doing  business  as  E.  W.  Hughes  &  Company,  be 
and  it  hereby  is  revoked ; 

i 

3.  Registrant’s  request  that  she  be  granted  a  period  of 
fifteen  days  in  which  to  file  a  petition  for  rehearing  be  and 
it  hereby  is  denied  to  the  extent  that  such  period  exceeds 
the  time  permitted  by  the  Commission’s  Rules  of  Practice 
for  the  filing  of  such  petition; 

4.  The  effectiveness  of  this  order  of  revocation  be  and 


64 


ARLEEN  W.  HUGHES,  ETC.  VS. 


the  same  hereby  is  stayed  for  a  period  of  thirty  days  from 
the  date  hereof. 

By  the  Commission. 

(Seal)  Obval  L.  DuBois,  Secretary  (Tr.  957). 

EXHIBIT  D. 

SUPPLEMENTAL  MEMORANDUM  OF  AGREEMENT. 

This  Supplemental  Memorandum  of  Agreement  between 
Arleen  W.  Hughes,  doing  business  under  the  name  and  style 
of  E.  W.  Hughes  and  Company,  with  residence  and  principal 
place  of  business  at  Colorado  Springs,  Colorado,  hereinafter 
called  “  Company/ ’  and  client  of  E.  W.  Hughes  and  Com¬ 
pany,  whose  signature  is  affixed  hereto,  hereinafter  called 
“Client,”  witnesseth  that: 

whereas,  the  Securities  and  Exchange  Commission  in 
its  certain  findings  and  opinion,  identified  as  “Securities  and 
Exchange  Act  of  1934,  Release  No.  4048,”  of  date  February 
18,  1948,  concluded  that  Company  in  its  uniform  “Memoran¬ 
dum  of  Agreement”  entered  into  with  all  Clients  to  whom  the 
Company  renders  investment  advice,  does  not  state  ade¬ 
quately  the  duties  and  obligations  between  Company  and  each 
of  such  Clients;  and 

whereas,  Company,  without  accepting  or  agreeing  to 
the  position  of  the  Commission  as  predicated  upon  either 
facts  or  law,  nevertheless  desires  that  the  character  proced¬ 
ures  and  methods,  both  generally  and  specifically,  which  con¬ 
trol  the  relationship  between  Company  and  Client  under  said 
Agreement,  be  made  unmistakably  clear  in  advance  of  all 
further  dealings  thereunder;  accordingly,  certain  amend¬ 
ments  to  and  restatements  of  several  of  the  provisions  there¬ 
of  are  deemed  desirable  by  the  parties  hereto ; 

now  therefore,  for  and  in  consideration  of  the  premises 
and  the  several  undertakings  and  promises  of  the  respective 
parties  hereto,  contained  in  the  uniform  Memorandum  of 
Agreement,  as  re-stated  scad  amended  by  this  Supplemental 
Memorandum  Agreement,  it  is  agreed: 
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The  following  paragraphs  and  provisions  of  the  said  uni¬ 
form  Memorandum  of  Agreement  shall  be  and  they  hereby 
are  re-stated  and  amended  to  read  as  follow's: 

5.  SCHEDULE  OF  BATES: 

As  applicable  to  each  particular  security  transaction  be¬ 
tween  Company  and  Client,  the  uniform  (not  maximum) 
rates  and  charges  in  all  cases  for  investment  advisory  serv¬ 
ice  to  be  paid  by  Client  to  Company,  and  governing  condi- j 
tions,  shall  be  as  follows : 

(a)  bonds  (including  other  evidences  of  indebtedness), 
purchased  by  Client  from  Company. 

$40  per  $1,000  face  value  on  transactions  up  to  $10,000. 

$30  per  $1,000  face  value  on  transactions  over  $10,000. 

$20  per  $1,000  face  value  on  transactions  over  $20,000. 

$10  per  $1,000  face  value  on  transactions  over  $30,000. 

i 

Expense :  postage,  insurance,  taxes  and  transfer  charges 
to  be  added.  j 

(b)  bonds  (including  other  evidences  of  indebtedness)^ 
sold  by  Client  to  Company. 

$10  per  $1,000  face  value. 

Expense:  charges  by  other  dealers  or  brokers,  postage, 
insurance  and  taxes  to  be  added. 

(c)  stocks  (of  all  classes),  purchase  by  Client  from 
Company. 

Base  price  under  $1.00  per  share — %  point  (12 y2  cents) 
per  share. 

Base  price  $1.00  to  $4.99  per  share — Vk  point  (50  cents) 
per  share. 

Base  price  $5.00  to  $9.99  per  share — 1  point  ($1.00)  per 
share.  j 

Base  price  $10.00  to  $19.99  per  share — 2  points  ($2.00)  per 
share. 
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Base  price  over  $20.00  per  share — 3  points  ($3.00)  per 
share. 

Expense:  postage,  insurance,  taxes  and  transfer  charges 
to  be  added. 

(d)  stocks  (of  all  classes),  sold  by  Client  to  Company. 

One  half  point  (50  cents)  per  share. 

Expense:  charges  by  other  dealers  or  brokers,  postage, 
insurance  and  taxes  to  be  added. 

5(e).  base  price — means: 

(1)  The  actual  cost  to  Company  of  securities  purchased 
by  it,  to  sell  to  Client  under  specific  election  by  Client  to  * 
purchase  such  securities. 

(2)  If  securities,  which  Client  elects  to  purchase,  are  sold 
to  Client  from  Company  inventory,  then  the  base  price  shall 
be  the  mean  between  the  Bid  and  Asked  price  on  the  day 
of  purchase  by  Client,  as  furnished  to  and  received  by  Com¬ 
pany  in  daily  telegraphic  report  of  opening  Bid  and  Asked 
prices  by  regular  New  York  correspondent;  if  there  be  an 
Asked  price  but  no  Bid  price  on  that  day,  then  the  lowest 
Asked  price  furnished  to  and  received  by  Company  as  afore¬ 
said,  shall  be  the  base  price  of  purchase  by  Client;  and  if 
there  be  no  Asked  price  furnished  to  and  received  bv  Com¬ 
pany  on  that  day  there  will  be  no  sale  by  Company  on  that 
day. 

(3)  In  the  event  of  purchase  from  and  sale  by  Client  to 
Company,  in  every  such  transaction  in  which  Company  ren¬ 
ders  investment  advisory  service,  the  base  price  shall  be 
the  mean  between  the  Bid  and  Asked  price  on  that  day  fur¬ 
nished  to  and  received  by  Company  as  aforesaid.  In  the  ab¬ 
sence  of  either  a  Bid  or  asked  price  there  will  be  no  purchase 
by  Company  from  Client  on  that  day. 

5(f).  cost  to  ctjent: 

The  uniform  applicable  rate  charge  in  all  transactions  for 
investment  advisory  service  shall  be  added  to  base  price,  and 
total  shown  as  Client’s  cost,  to  which  are  to  be  added  expense 
items  chargeable.  There  will  be  no  other  charges. 
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5(g).  applicability: 

The  foregoing  schedule  of  rates  shall  apply  to  all  transac¬ 
tions  in  which  Company  renders  investment  advisory  service, 
whether  relating  to  over-the-counter,  listed  or  unlisted  se¬ 
curities,  except  syndicated  issues  or  underwritings,  and 
whether  Company  is  acting  as  Principal  or  Agent. 

5(i).  COMPANY  ACTS  AS  PRINCIPAL,  DEALER  AND  OWNER  POR 
ITS  OWN  ACCOUNT,  OF  SECURITIES  SOLD  OR  PURCHASED: 

; 

Company,  when  acting  as  investment  adviser,  shall  act  as 
Principal  for  its  own  account  in  every  such  transaction,  ex¬ 
cept  as  otherwise  specifically  agreed.  The  term  “principal” 
means  that  Company  is  the  owner  of  the  securities  purchased 
by  Client,  whether  Company,  prior  to  such  purchase  transac¬ 
tion  by  Client  has  purchased  and  at  the  time  owns  such 
securities  or  purchases  the  same  in  connection  with  and  to 
consummate  such  purchase  by  Client. 

5  (  j  ) .  CONFIRMATION  : 

On  or  before  the  completion  of  every  transaction  of  purr 
chase  by  Client  from  Company,  in  which  Company  renders 
investment  advisory  service.  Company  will  give  or  send  to 
Client  written  confirmation  setting  forth  in  addition  to 
Client’s  cost,  the  fact  that  Company  in  such  transaction  has 
acted  as  Principal,  that  is,  is  the  owner  of  the  securities  pur¬ 
chased  by  and  sold  to  Client  by  Company,  whether  Company 
purchased  the  securities  to  consummate  such  transaction  or 
supplied  them  from  inventory,  at  the  base  price  determined 
as  in  “5(e)  base  price”  hereof  provided. 

On  or  before  the  completion  of  every  transaction  of  sale 
by  Client  to  Company,  in  every  such  transaction  in  which 
Company  renders  investment  advisory  service.  Company  will 
give  or  send  to  Client  written  confirmation  setting  forth,  in 
addition  to  Client’s  sale  price  to  Company  (that  is,  the  mean 
between  the  Bid  and  Asked  price  on  that  day  furnished  to 
and  received  by  Company  as  aforesaid),  the  fact  that  Com¬ 
pany  in  such  transaction  has  acted  as  Principal,  that  is,  is  the 
owner  of  the  securities  so  sold  to  Company  by  Client 
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n. 

Except  as  specifically  re-stated  and  amended  by  the  pro¬ 
visions  hereof,  the  uniform  Memorandum  of  Agreement 

aforesaid  with  Client  of  date. _ ,  shall 

continue  in  full  force  and  effect  according  to  its  terms. 
As  re-stated  and  amended  hereby,  the  uniform  Memorandum 
of  Agreement  shall  constitute  the  single  and  entire  agree¬ 
ment  between  the  parties. 

m  witness  whereof,  the  parties  hereto  have  executed 

this  Agreement  this  _  day  of  _ , 

A.  D.  1948,  at  Colorado  Springs,  Colo. 


E.  W.  Hughes  and  Company, 


Client. 


Witness. 

(Tr.  961,  962) 

Order  of  Court  re  Stay  of  Commission  Order  Pending 

Review.  , 

(Entered  June  30,  1948.) 

“Before:  Edgerton,  Clark  and  Prettyman,  J.J. 

Order. 

“On  consideration  of  petitioner’s  petition  for  stay  of 
orders  of  the  Securities  and  Exchange  Commission  entered 
April  1,  1948  and  April  13,  1948,  in  this  case  pending  review 
of  order  of  the  Commission  revoking  the  broker-dealer  regis¬ 
tration  of  petitioner  herein,  it  is 

“ordered  by  the  Court  that  the  order  of  the  Securities 
and  Exchange  Commission  in  this  case  revoking  the  broker- 
dealer  registration  of  petitioner  be,  and  it  is  hereby,  stayed 
pending  the  decision  of  this  Court  in  this  case,  or  the  further 
order  of  this  Court  in  this  case,  and  that  this  cause  be  set 
for  hearing  at  the  October  Term,  1948. 

Per  curiam.” 
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PART  TWO. 

PLEADINGS,  PROCEEDINGS  AND  ORDERS  IN  CAUSE  BEFORE  I 
SECURITIES  AND  EXCHANGE  COMMISSION. 

•  i 

Order  fob  Private  Proceedings  and  Notice  of  Hearing  on 
the  Question  of  Revocation  and  Suspension  of  Regis¬ 
tration  Pursuant  to  Section  15(b)  of  the  Securities 
Exchange  Act  of  1934. 

(Entered  April  17,  1946.) 

L 

The  Commission’s  public  official  files  disclose  that: 

A.  Arleen  W.  Hughes,  doing  business  as  E.  W.  Hughes 
&  Company,  a  sole  proprietor,  hereinafter  referred  to  as 
registrant,  is  registered  as  a  broker  and  dealer  pursuant  to 
Section  15(b)  of  the  Securities  Exchange  Act  of  1934  and 
as  an  investment  adviser  pursuant  to  Section  203(c)  of  the 
Investment  Advisers  Act  of  1940. 

B.  During  the  calendar  years  1943  and  1944  registrant 
filed  reports  of  her  financial  condition. 

n. 

Members  of  its  staff  have  reported  to  the  Commission  in¬ 
formation  obtained  as  a  result  of  an  investigation  of  regis¬ 
trant  which  tends  to  show  that: 

A.  During  the  period  from  approximately  September  1, 
1944  to  the  date  hereof,  registrant  sold  securities  to  clients 
with  whom  she  was  in  a  fiduciary  relationship,  in  that  she 
purported  to  render  to  such  clients  impartial  investment 
advice  for  compensation  under  an  investment  advisory  con¬ 
tract,  without  fully  disclosing  to  such  clients  the  nature  and 
extent  of  her  adverse  interest,  including,  among  other  things, 
(1)  the  best  price  at  which  such  securities  could  be  purchased 
for  such  clients  in  the  open  market  in  the  exercise  of  reason^ 
able  diligence,  and  (2)  the  cost  to  registrant  of  the  securities 
sold  to  such  clients. 

B.  The  reports  of  financial  condition  for  the  calendar 
years  1943  and  1944,  referred  to  in  Paragraph  I  B  hereof, 
did  not  meet  the  requirements  of  Rule  X-17A-5  promulgated 


70 


ABUSES  W.  HUGHES,  ETC.  VS. 


under  the  Securities  Exchange  Act  of  1934  and  Form  X-17A-5 
adopted  by  the  Commission  for  nse  in  preparing  reports 
under  said  rule,  in  that  said  financial  reports  were  not  audited 
in  accordance  with  the  minimum  audit  requirements  pre¬ 
scribed  by  said  rule  and  form,  and  were  not  certified  by  a 
certified  public  accountant  or  public  accountant  who  was  in 
fact  independent  as  required  by  said  rule. 

C.  Registrant  effected  certain  of  the  transactions  here¬ 
inabove  described  in  Paragraph  A  otherwise  than  on  a  na¬ 
tional  securities  exchange. 

D.  Registrant  used  the  mails  and  the  instruments  of  in¬ 
terstate  commerce  in  effecting  certain  of  the  transactions  in, 
and  in  inducing  the  purchase  of,  securities  hereinabove  de¬ 
scribed  in  Paragraph  A. 

m. 

The  information  reported  to  the  Commission  by  members 
of  its  staff  as  set  forth  in  Paragraph  II  hereof  tends,  if 
true,  to  show: 

A.  That  registrant  violated  Section  17(a)  of  the  Securi¬ 
ties  Act  of  1933  in  that  in  the  sale  of  securities  by  the  use 
of  means  and  instruments  of  transportation  and  communica¬ 
tion  in  interstate  commerce  and  by  the  use  of  the  mails, 
registrant  employed  devices,  schemes  and  artifices  to  de¬ 
fraud  and  obtained  money  and  property  by  means  of  untrue 
statements  of  material  facts  and  omissions  to  state  material 
facts  necessary  in  order  to  make  the  statements  made,  in  the 
light  of  the  circumstances  under  which  they  were  made,  not 
misleading,  and  engaged  in  transactions,  practices  and  a 
course  of  business  which  would  and  did  operate  as  a  fraud 
and  deceit  upon  the  purchasers. 

B.  That  registrant  violated  Section  15(c)(1)  of  the  Se¬ 
curities  Exchange  Act  of  1934  in  that  registrant  made  use 
of  the  mails  and  of  means  and  instrumentalities  of  interstate 
commerce  to  effect  transactions  in  and  to  induce  the  purchase 
and  sale  of  securities,  otherwise  than  on  a  national  securities 
exchange,  by  means  of  manipulative,  deceptive,  and  other 
fraudulent  devices  and  contrivances  as  defined  by  Rule  X- 
15C1-2  (a)  and  (b)  adopted  under  said  section. 
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C.  That  registrant  violated  Section  10(b)  of  the  Securi¬ 
ties  Exchange  Act  of  1934  in  that  registrant,  by  use  of  means 
and  instrumentalities  of  interstate  commerce  and  of  the  mails, 
and  of  facilities  of  a  national  securities  exchange,  in  connec¬ 
tion  with  the  purchase  and  sale  of  securities,  employed  a 
device,  scheme  and  artifice  to  defraud,  made  untrue  state-  j 
ments  of  material  facts  and  omitted  to  state  material  facts 
necessary  in  order  to  make  the  statements  made,  in  the  light 
of  the  circumstances  under  which  they  were  made,  not  mis¬ 
leading,  and  engaged  in  acts,  practices  and  a  course  of  busi¬ 
ness  which  would  and  did  operate  as  a  fraud  and  deceit  upon  j 
purchasers,  in  contravention  of  Rule  X-10B-5  prescribed  by  ! 
the  Commission  under  said  section. 

D.  That  registrant  violated  Section  17(a)  of  the  Securi-j 
ties  Exchange  Act  of  1934  and  Rule  X-17A-5  adopted  by  the 
Commission  under  said  section,  in  that  the  reports  of  finan-j 
cial  condition  which  registrant  filed  for  the  calendar  years; 
1943  and  1944  were  not  audited  in  accordance  with  the  mini- j 
mum  audit  requirements  prescribed  by  said  rule  and  Form 
X-17A-5  adopted  by  the  Commission  for  use  in  preparing 
reports  under  said  rule,  and  were  not  certified  by  a  certified 
public  accountant  or  public  accountant  who  was  in  fact  in¬ 
dependent  as  required  by  said  rule. 

IV. 

The  Commission,  having  considered  the  aforesaid  infor¬ 
mation,  deems  it  necessary  and  appropriate  in  the  public 
interest  and  for  the  protection  of  investors  that  proceedings 
be  instituted  to  determine : 

(a)  Whether  the  statements  set  forth  in  Paragraph  II 
hereof  are  true; 

i 

(b)  Whether  registrant  has  willfully  violated  Section 

17(a)  of  the  Securities  Act  of  1933;  J 

(c)  Whether  registrant  has  willfully  violated  Section 
15(c)(1)  of  the  Securities  Exchange  Act  of  1934  and  Rule 
X-15C-1-2  (a)  and  (b)  adopted  under  said  section; 

i 

(d)  Whether  registrant  has  willfully  violated  Section 
10(b)  of  the  Securities  Exchange  Act  of  1934  mid  Rule 
X-10B-5  prescribed  by  the  Commission  under  said  section; 
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(e)  Whether  registrant  has  willfully  violated  Section 
17(a)  of  the  Securities  Exchange  Act  of  1934  and  Buie 
X-17A-5  adopted  under  said  section ; 

(f)  Whether,  pursuant  to  Section  15(b)  of  the  Securities 
Exchange  Act  of  1934,  it  is  in  the  public  interest  to  revoke 
the  registration  of  registrant;  and 

(g)  Whether,  pursuant  to  Section  15(b)  of  the  Securities 
Exchange  Act  of  1934,  pending  final  determination,  it  is 
necessary  or  appropriate  in  the  public  interest  or  for  the 
protection  of  investors  to  suspend  the  registration  of  regis¬ 
trant. 

y. 

rr  is  hereby  ordered  that  a  private  hearing  for  the 
purpose  of  taking  evidence  on  the  questions  set  forth  in 
Paragraph  IV  hereof  be  held  at  10:00  a.  m.  on  May  8, 1946,  at 
the  Securities  and  Exchange  Commission,  444 — 17th  Street, 
Denver  2,  Colorado,  and  thereafter  at  such  times  and  places 
as  the  officer  hereinafter  designated  to  conduct  said  hearing 
may  determine;  and  John  Q-.  Clarkson  is  hereby  designated 
as  the  officer  of  the  Commission  to  conduct  said  hearing,  and, 
pursuant  to  Section  21(b)  of  the  Securities  Exchange  Act  of 
1934,  is  hereby  authorized  to  administer  oaths  and  affirma¬ 
tions,  subpoena  witnesses,  compel  their  attendance,  take 
evidence,  and  require  the  production  of  any  books,  papers, 
correspondence,  memoranda,  or  other  records  deemed  rele¬ 
vant  or  material  to  the  matters  in  issue  at  said  hearing,  and 
to  perform  all  other  duties  in  connection  therewith  as  au¬ 
thorized  by  law. 

it  is  further  ordered  that  this  order  and  notice  be  served 
on  registrant  personally  or  by  registered  mail  not  less  than 
seven  (7)  days  prior  to  the  time  of  hearing. 

Upon  the  completion  of  the  taking  of  evidence  in  this  mat¬ 
ter,  the  officer  conducting  said  hearing  is  directed  to  con¬ 
clude  said  hearing,  prepare  a  report  to  the  Commission  and 
transmit  same  with  a  record  of  the  hearing  to  the  Commis¬ 
sion. 


By  the  Commission. 


Orval  L.  DuBois,  Secretary. 
Tr.  501-3. 
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Findings  and  Opinion  of  the  Commission 
(Sec  Exch.  Act  Eel.  No.  4048). 

(Entered  February  18,  1948.) 

note:  Included  in  Petition  for  Review,  ante,  as  Exhibit j 
A,  hence  omitted  here  as  unnecessary  duplication. 

Tr.  928-946. 

i 

Proposal  of  Respondent  Hughes  Below,  re  Methods  of 
Business  Operations  in  Response  to  Commission  Invi¬ 
tation. 

(Filed  March  19,  1948.) 

Comes  Respondent  above  named,  without  accepting  or  ap¬ 
proving  the  Findings  and  Opinion  of  the  Commission  herein 
{Securities  Exchange  Act  of  1934,  Release  No.  4048,  Febru¬ 
ary  18,  1948),  but  in  response  to  the  statements  and  sugges¬ 
tions  of  the  Commission  set  forth  in  the  two  last  paragraphs 
of  Findings  and  Opinion  (pages  18  and  19  of  the  foregoing 
Release)  and  proposes,  to  the  end  of  attaining  agreement  | 
between  the  Commission  and  Respondent  and  the  avoiding  i 
of  further  litigation,  changes  in  and  re-statement  of  her| 
method  of  doing  business,  as  hereinafter  set  forth. 

1.  The  Contract 

Respondent’s  Investment  Advisory  Memorandum  of  j 
Agreement,  required  by  the  Investment  Advisers  Act  of 
1940,  will  be  amended  by  changes,  additions  and  re-state- 
ment  to  read  as  follows : 

(note:  Italics  indicates  changes  in  original  wording  of 
standard  “Memorandum  of  Agreement ’ ’  discussed  in! 
“Findings  and  Opinion  of  the  Commission”  herein.) 

j 

5.  Schedule  of  Rates 

schedule  of  rates.  As  applicable  to  each  particular 
security  transaction  between  Company  and  Client,  the  uni¬ 
form  ( not  maximum)  rates  and  charges  in  all  cases  for  in-  \ 
vestment  advisory  service  to  be  paid  by  Client  to  Company,  I 
and  governing  conditions,  shall  be  as  follows: 
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(a)  bonds  (including  other  evidences  of  indebtedness), 
purchased  by  Customer  from  Company . 

i 

$40  per  $1,000  face  value  on  transactions  up  to  $10,000. 

$30  per  $1,000  face  value  on  transactions  over  $10,000. 

$20  per  $1,000  face  value  on  transactions  over  $20,000. 

$10  per  $1,000  face  value  on  transactions  over  $30,000. 

Expense :  postage,  insurance,  taxes  and  transfer  charges  to 
be  added. 

(b)  bonds  (including  other  evidences  of  indebtedness), 
sold  by  Customer  to  Company. 

$10  per  $1,000  face  value. 

Expense:  charges  by  other  dealers  or  brokers,  postage,  in¬ 
surance  and  taxes  to  be  added. 

(c)  stocks  (of  all  classes),  purchased  by  Client  from 
Company. 

Base  price  under  $1.00  per  share — %th  point  (12%  cents) 
per  share. 

Base  price  $ 1.00  to  $4.99  per  share — %  point  (50  cents) 
per  share. 

Base  price  $5.00  to  $9.99  per  share — 1  point  ($1.00)  per 
share. 

Base  price  $10.00  to  $19.99  per  share — 2  points  ($2.00)  per 
share. 

Base  price  over  $20.00  per  share — 3  points  ($3.00)  per 
share. 

Expense:  postage,  insurance,  taxes  and  transfer  charges 
to  be  added. 

i 

(d)  stocks  (of  all  classes),  sold  by  Client  to  Company. 

One  half  point  (50  cents)  per  share. 

Expense:  charges  by  other  dealers  or  brokers,  postage, 
insurance  and  taxes  to  be  added. 


SECURITIES  AND  EXCHANGE  COMMISSION  75 

5(e).  Base  Price 

base  price — means : 

(1)  The  actual  cost  to  Company  of  securities  purchased 
hy  it,  to  sell  to  Client  under  specific  election  by  Clierd  to 
purchase  such  securities. 

(2)  If  securities,  which  Client  elects  to  purchase,  are 
sold  to  Client  from  Company  inventory,  then  the  base  price 
shall  be  the  mean  between  the  Bid  and  Ashed  price  on  the 
day  of  purchase  by  Client,  as  furnished  to  and  received  by 
Company  in  dally  telegraphic  report  of  opening  Bid  and 
Asked  prices  by  regular  New  York  correspondent;  if  there 
be  an  Asked  price  but  no  Bid  price  on  that  day,  then  the 
lowest  Asked  price  furnished  to  and  received  by  Company 
as  aforesaid,  shall  be  the  base  price  of  purchase  by  Client; 
and  if  there  be  no  Asked  price  furnished  to  and  received 
by  Company  on  that  day  there  will  be  no  sale  by  Company 
to  Client  on  that  day. 

(3)  In  the  event  of  purchase  from  and  sale  by  Client  to 
Company,  in  every  such  transaction  in  which  Company 
renders  investment  advisory  service,  the  base  price  shall 
be  the  mean  between  the  Bid  and  Asked  price  on  that  day 
furnished  to  and  received  by  Company  as  aforesaid.  In 
the  absence  of  either  a  Bid  or  Asked  price  there  will  be  no 
purchase  by  Company  from  Client  on  that  day 

5(f).  Cost  to  Client 

•  | 

cost  to  client  :  The  uniform  applicable  rate  charge 
in  all  transactions  for  investment  advisory  service  shall  be 
added  to  base  price,  and  total  shown  as  Client’s  cost,  to 
which  are  to  be  added  expense  items  chargeable.  There 
will  be  no  other  charges.  \ 

i 

5(g).  Applicability 

applicability  :  The  f oregoing  schedule  of  rates  shall 
apply  to  all  transactions  in  which  Company  renders  invest¬ 
ment  advisory  service,  whether  relating  to  over-the-counter, 
listed  or  unlisted  securities,  except  syndicated  issues  or 
underwritings,  and  whether  Company  is  acting  as  Principal 
or  Agent. 
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5(i). 

Company,  when  acting  as  investment  adviser,  shall  act 
as  Principal  for  its  own  account  in  every  such  transaction, 
except  as  otherwise  specifically  agreed.  The  term  “princi¬ 
pal”  means  that  Company  is  the  owner  of  the  securities 
purchased  hy  Client ,  whether  Company,  prior  to  such  pur¬ 
chase  transaction  hy  Client  has  purchased  and  at  the  time 
owns  such  securities  or  purchases  the  same  in  connection 
vnth  and  to  consummate  such  purchase  hy  Client. 

5(j). 

On  or  before  the  completion  of  every  transaction  of  pur¬ 
chase  hy  Client  from  Company ,  in  which  Company  renders 
investment  advisory  service.  Company  will  give  or  send  to 
Client  written  confirmation  setting  forth  in  addition  to 
Client’s  cost,  the  fact  that  Company  in  such  transaction 
has  acted  as  Principal,  that  is,  is  the  owner  of  the  securities 
purchased  hy  and  sold  to  Client  hy  Company,  whether  Com¬ 
pany  purchased  the  securities  to  consummate  such  transac¬ 
tion  or  supplied  them  from  inventory,  at  the  hose  price  de¬ 
termined  as  in  “ 5(e)  base  price”  hereof  provided. 

On  or  before  the  completion  of  every  transaction  of  sale 
hy  Client  to  Company,  in  every  such  transaction  in  which 
Company  renders  investment  advisory  service,  Company 
will  give  or  send  to  Client  written  confirmation  setting 
forth,  in  addition  to  Client’s  sale  price  to  Company  (that  is, 
the  mean  between  the  Bid  and  Ashed  price  on  that  day  fur¬ 
nished  to  and  received  hy  Company  as  aforesaid),  the  fact 
that  Company  in  such  transaction  has  acted  as  Principal-, 
that  is,  is  the  owner  of  the  securities  so  sold  to  Company  hy 
Client. 

The  foregoing  suggested  changes  in  the  uniform  form  of 
Investment  Advisory  “Memorandum  of  Agreement”  under 
which  Respondent  presently  conducts  her  business  with  all 
Clients  forthwith  will  be  incorporated  into  “Memorandum  of. 
Agreement”  with  every  Client;  and  are  intended  to  make 
unmistakably  clear,  and  in  advance,  to  all  Clients  the  pro¬ 
cedure  and  methods,  both  generally  and  specifically,  which 
will  control  the  relationship  under  such  Agreement. 
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Such  changes,  additions  and  restatements,  among  other 
things,  are  directed  and  responsive  to  the  specific  objections 
of  the  Commission  elaborated  in  its  Opinion  to  certain  ter¬ 
minology  oif  the  Agreement  (See  Findings  and  Opinion,  pp. 
5-7,  12-16.) 

However,  the  language  employed  herein  is  not  proposed 
as  final,  if  the  Commission  or  its  staff  feels  that  the  use  of 
other  words  would  be  clearer  and  more  definitive. 

2.  Sale  and  Confirmation 

The  fundamental  relationship  between  Respondent  and 
her  several  Clients  is  predicated  upon  the  uniform  Invest¬ 
ment  Advisory  “Memorandum  of  Agreement”  with  each  of 
them,  in  which  all  disclosures  then  possible  to  make,  are 
made. 

Thereafter  the  Client,  after  adequate  and  specific  invest¬ 
ment  advice,  may  elect  to  purchase  a  recommended  security. 
This  is  the  second  step  in  the  procedure.  At  that  time  the 
Client  is  given  as  nearly  a  precise  price  as  is  possible  (with¬ 
in  y2  of  a  point)  and  usually  is,  and  in  all  cases  will  be,  ad¬ 
vised  at  the  time  of  his  or  her  election  to  buy,  whether  Re¬ 
spondent  then  has  the  particular  security  available  in  in¬ 
ventory. 

The  third  step  is  the  determination  of  “base  price,”  either 
by  market  purchase  by  Company  for  its  own  account,  or: 
from  inventory,  as  the  case  may  be  as  provided  in  the  “Mem¬ 
orandum  of  Agreement” 

The  fourth  step  is  written  confirmation  of  such  transac¬ 
tion,  which  confirmation  will  reflect  in  one  amount  the  total 
“Cost  to  Client,”  and  additionally  again  will  state  that  Re¬ 
spondent  is  acting  as  principal,  that  is  as  owner  of  the  securi¬ 
ties  purchased  by  Client  and  that  the  “base  price”  is  the 
actual  market  cost  of  securities  to  Respondent  at  that  time 
purchased  for  sale  to  the  particular  Client  in  the  specific 
transaction,  or  if  from  Respondent’s  inventory,  then  the 
mean  between  Bid  and  Asked  or  if  no  Bid  then  the  Asked 
price,  on  that  day  furnished  to  and  received  by  Respondent, 
as  provided  with  particularity  in  the  “Memorandum  of 
Agreement”  and  not  otherwise. 
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In  the  event  of  purchase  by  Respondent  from  Client  of  any 
security,  the  written  confirmation  of  such  transaction  will  re¬ 
flect  in  one  amount  the  “Price  Realized  by  Client,”  and  addi¬ 
tionally  again  will  state  that  Respondent  is  acting  as  prin¬ 
cipal,  that  is  as  owner  of  the  securities  so  purchased  from 
Client  and  that  the  “base  price”  is  the  mean  between  the 
Bid  and  Asked  prices  on  that  day  furnished  to  and  received 
by  Company,  as  provided  with  particularity  in  the  “Memo¬ 
randum  of  Agreement”  and  not  otherwise. 

The  investment  advisory  charge  being  specific  and  uni-  . 
form  in  all  cases,  and  not  a  maximum,  every  Client  knows 
exactly  and  precisely  the  elements  which  constitute  the  total 
confirmed  “Cost  to  Client”  or  “Price  Realized  by  Client.” 
Expense  of  postage,  insurance,  taxes  and  transfer  charges 
are  stated  separately. 

Upon  confirmation  the  transaction  is  complete  and  fully 
executed,  except  for  payment,  if  there  be  no  departure  from 
the  provisions  of  the  Investment  Advisory  “Memorandum 
of  Agreement”  or  from  the  agreed  terms  of  the  specific 
transaction  confirmed . 

It  is  proposed  also,  as  applicable  to  a  few  large  accounts, 
that  Respondent  and  Client  may  agree  upon  a  fixed  over¬ 
all  annual  charge  for  all  investment  advisory  service.  This 
single  charge  will  include  all  servicing  of  securities  for 
Client,  aside  from  expenses  incurred  for  postage,  insurance, 
taxes,  transfer  charges  and  actual  charges,  if  any,  by  other 
dealers  or  brokers. 

The  foregoing  is  presented  to  the  Commission  for  the  pur¬ 
poses  stated  in  the  first  paragraph  hereof,  and  equally  with¬ 
out  prejudice  to  the  rights  of  Respondent  as  had  such  pro¬ 
posal  not  been  filed. 

wherefore,  the  Commission  is  asked  to  declare  and 
enter  supplemental  Opinion  and  Ruling  with  respect  to  the 
foregoing  proposal  and  each  of  the  component  parts  thereof, 
to-wit:  (1)  The  several  specific  changes  in  said  “Memo- 
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randmn  of  Agreement,”  and  (2)  The  procedures  to  be  fol¬ 
lowed  on  sale  and  confirmation. 

Signed:  Donald  C.  McCbeeby, 
Attorney  for  Petitioner. 

Tr.  65-73. 

| 

Supplemental  Findings  and  Opinion  (Sec.  Exch. 

Act.  Eel.  No.  4073). 

(Entered  April  1,  1948.) 

note:  Included  in  Petition  for  Eeview,  ante,  as  Exhibit  B,; 
hence  omitted  here  as  unnecessary  duplication. 

Tr.  947-955.  j 

Order  Revoking  Registration  and  for  Stay  of  Order 
(Sec.  Exch.  Act  Rel.  No.  4073). 

(Entered  April  1,  1948.) 

note  :  Included  in  Petition  for  Review,  ante,  as  Exhibit  C, 
hence  omitted  here  as  unnecessary  duplication. 

Tr.  956-957. 

i 

Petition  by  Respondent  Hughes  Below  for  Rehearing, 
Reconsideration,  Modification  and  Vacation  of  the 
Opinion,  Supplemental  Opinion  and  Order  of  the 
Commission  February  18,  1948  and  April  1,  1948  and 
for  Further  Stay  of  the  Said  Order  of  April  1,  1948, 
in  Event  of  Denial  of  this  Petition.  | 

(Filed  April  12,  1948.) 

j 

Comes  now  Arleen  W.  Hughes,  doing  business  as  E.  W. 
Hughes  &  Company,  Respondent  above  named,  in  compliance 
with  the  applicable  rules  and  regulations  of  the  Commission 
in  that  behalf,  and  hereby  petitions  for  rehearing,  reconsider¬ 
ation,  modification  and  vacation  of  the  findings,  opinions 
and  order  herein  of  date  February  18,  1948  and  April  1, 
1948,  and,  in  the  event  of  denial  of  this  petition,  then  stay 
of  such  order  of  April  1,  1948,  pending  judicial  review  or  at 
least  pending  judicial  determination  of  application  for  stay 
pending  such  judicial  review,  provided  petition  for  review 
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be  made  within  a  period  of  thirty  (30)  days  from  the  date 
of  said  order.  The  sundry  matters  erroneously  decided  are 
specified  and  the  errors  made  by  the  Commission  are  briefly 
stated  in  the  specifications  of  error  next  following. 

note:  The  Specifications  of. the  Petition  for  Rehearing 
Numbers  1  to  11,  inclusive; in  fo?  Re¬ 

view,  ante,  hence  omitted  here  as  unnecessary  duplication. 

EXHIBIT  A. 

i  * 

THE  SEC  AND  THE  BROKER-DEALER. 

Address  by  Louis  Loss,  Chief  Counsel,  Trading  and  Ex¬ 
change  Division,  Securities  and  Exchange  Commission,  be¬ 
fore  Stock  Brokers’  Associates  of  Chicago.  Delivered  at  the 
Chicago  Stock  Exchange,  Tuesday,  March  16, 1948, 3  KX)  P.  M. 


A  couple  of  weeks  ago  the  Commission  handed  down  an 
opinion  in  a  broker-deal  revocation  proceeding  which  is  the 
latest  in  a  series  of  cases  over  the  past  few  years  that  have 
gradually  blocked  out  the  duties  of  a  broker-dealer  to  his 
customer.  That  case  gives  me  my  theme  today. 

It  happens  that  most  of  what  I  am  about  to  say  relates 
primarily  to  the  over-the-counter  market.  I  was  a  little 
disturbed  about  the  propriety  of  talking  about  over-the- 
counter  problems  under  the  auspices  of  this  organization. 
However,  we  are  all  interested,  I  take  it,  in  the  problems  of 
the  securities  industry  as  a  whole,  and  I  was  anxious,  if 
possible,  to  give  you  something  newsworthy.  What  I  shall 
try  to  do  today,  therefore,  is  to  trace  briefly  the  history  of 
the  several  doctrines  which  the  Commission  has  developed 
with  reference  to  the  duties  of  a  broker-dealer  and  sum¬ 
marize  their  present  status.  I  want  to  emphasize  that  I  am 
not  here  to  preach  or  moralize,  but  only  to  expound.  I 
realize  that  it  may  be  just  as  hard  to  tell  the  difference  be¬ 
tween  preaching  and  expounding  as  it  sometimes  is  to  deter¬ 
mine  whether  a  firm  is  acting  as  a  broker  or  as  a  dealer, 
but  I  honestly  want  to  limit  myself  to  putting  the  mosaic 
together  for  you. 

The  story  has  a  double  importance.  It  is  not  merely  a 
matter  of  a  firm’s  so  conducting  its  business  that  it  will  not 
fall  afoul  of  the  SEC  and  risk  possible  revocation  or  in¬ 
junctive  or  criminal  proceedings.  If  that  were  the  only 
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problem,  a  great  majority  of  the  members  of  the  investment 
fraternity  could  put  their  minds  at  ease.  For,  as  the  late 
Judge  Healy  once  said,  people  can  be  pretty  sure  they  will 
not  get  into  trouble  with  the  Commission  so  long  as  they  do 
what  most  of  them  know  and  agree  is  the  decent  and  hon¬ 
orable  thing  to  do.  The  more  serious  problem  from  the 
point  of  view  of  the  respectable  and  sound  members  of  the 
industry  is  that  a  violation  of  one  of  these  doctrines  may 
give  rise  to  a  lawsuit  by  a  customer  seeking'  either  rescission 
of  his  contract  or  damages.  Within  the  past  couple  of  years 
there  have  been  a  number  of  court  decisions  to  the  effect 
that  a  violation  of  the  Securities  Exchange  Act  or  some  rule 
thereunder  creates  a  civil  liability  in  favor  of  the  injured 
person  even  though  there  is  no  specific  provision  for  a  private 
lawsuit  under  the  particular  section  or  rule  which  has  been 
violated.  So  it  is  well  to  know  these  principles  and  to  re¬ 
member  them. 

I  think  it  is  worth  stressing  at  the  start  that  most  of  the 
doctrine  that  I  am  going  to  try  to  relate  to  you  is  not  par¬ 
ticularly  new  or  radical  In  great  measure  it  very  likely 
would  have  developed  in  time  by  the  courts  even  if  there  had 
never  been  an  SEC.  The  fact  is  that  much  of  the  doctrine 
is  nothing  more  than  good  old-fashioned  agency  law.  I  say 
this  because  occasionally  members  of  the  securities  industry 
seem  surprised  to  find  that,  when  the  common  law  says  that 
an  agent  owes  certain  duties  to  his  principal,  it  applies  no 
less  to  securities  than  it  does  to  houses  or  cans  of  beans — 
or,  shall  I  say,  commodities.  I  suppose  this  is  because  the  se¬ 
curities  industry  does  not  rely  to  too  great  an  extent  on 
formal  contracts  with  all  the  attendant  caveats  and  ‘ 4  where¬ 
ases’ ’  which  are  the  badges  of  the  legal  fraternity.  When 
brokers  or  dealers  trade  with  each  other,  they  necessarily 
rely  to  a  great  extent  on  a  mutual  trust  and  confidence  de¬ 
veloped  by  the  financial  community  over  many  years.  Com¬ 
mitments  by  word  of  mouth  are  by  no  means  rare,  and  in 
most  instances  they  are  strictly  honored,  as  they  should  be. 

The  fact  is,  however,  that  the  law  of  agency  does  not  and 
cannot  make  any  exceptions  in  favor  of  the  securities  busi¬ 
ness.  Quite  the  contrary,  the  law  recognizes  that  the  securi¬ 
ties  business  is  not  quite  like  the  business  of  selling  groceries 
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or  automobiles — although  I  suppose  at  the  moment  many 
of  you  here  would  prefer  a  resemblance  to  the  latter.  The 
courts  have  made  it  plain  that  when  federal  and  state  se¬ 
curities  laws  speak  of  fraud  they  are  not  necessarily  limited 
to  action  which  would  be  considered  fraudulent  at  common 
law.  The  very  fact  that  the  Congress  and  the  legislatures 
of  47  states,  as  well  as  all  the  foreign  countries  of  any  im¬ 
portance  in  the  financial  world,  have  deemed  it  necessary 
to  pass  special  laws  in  the  securities  field  demonstrates  in 
itself  that  the  securities  business  is  something  of  a  unique 
animal.  The  Supreme  Court  of  the  United  States  recognized 
this  as  early  as  1917  in  sustaining  the  constitutionality  of 
one  of  the  first  state  blue  sky  laws,  and  the  Court  of  Appeals 
of  the  State  of  New  York  specifically  held  22  years  ago 
that  the  term  “fraud”  as  used  in  that  state’s  Martin  Act 
'  was  not  limited  to  common  law  concepts  but  “includes  all 
deceitful  practices  contrary  to  the  plain  rules  of  common 
honesty.” 

I  mentioned  at  the  beginning  the  fact  that  the  Commission 
had  handed  down  its  most  recent  opinion  in  this  general  field 
a  few  weeks  ago.  The  firm  involved  was  Arleen  W.  Hughes, 
doing  business  as  E.  W.  Hughes  &  Co.,  out  in  Colorado 
Springs.  This  case  should  not  be  confused  with  the  earlier 
case  involving  Charles  Hughes  &  Co.,  Inc.,  which  was  de¬ 
cided  by  the  Commission  in  1943  and  affirmed  by  the  Circuit 
Court  of  Appeals  in  New  York.  It  is  one  of  those  strange 
coincidences  that  two  of  the  leading  cases  in  this  field  should 
involve  firms  of  the  same  name.  It  is  even  an  odder  coinci¬ 
dence,  in  view  of  the  relatively  few  representatives  of  the 
fair  sex  in  this  business,  that  both  these  firms  were  run  by 
ladies.  I  hasten  to  add  that  we  have  no  prejudice  against 
the  family  name  Hughes  and  certainly  no  prejudice  against 
ladies  in  the  securities  business.  We  just  don’t  show  them 
any  special  favors.  The  common  surname,  however,  will 
probably  not  help  to  resolve  the  inevitable  confusion  between 
the  twin  doctrines  represented  by  these  two  cases.  It  is  es- 
entially  the  purpose  of  my  talk  to  try  to  forestall  that  con¬ 
fusion. 

The  first  Hughes  case  had  its  genesis  in  1939,  when  the 
Commission  for  the  first  time  held  in  the  course  of  a  broker- 
dealer  revocation  proceeding  that  it  was  a  fraud  under  the 
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securities  laws  for  a  dealer  to  sell  securities  to  a  customer 
at  a  price  not  reasonably  related  to  the  current  market.  This 
has  nothing  to  do  with  any  agency  obligation.  The  theory 
is  that  even  a  dealer  at  arm’s  length  impliedly  represents 
when  he  hangs  out  his  shingle  that  he  will  deal  fairly  with 
the  public.  It  is  an  element  of  that  implied  representation, 
the  theory  goes,  that  his  prices  will  bear  some  reasonable 
relation  to  the  current  market  unless  he  discloses  to  the  con¬ 
trary.  Therefore,  charging  a  price  that  does  not  bear  such  a 
relation  is  a  breach  of  the  dealer’s  implied  representation 
and  works  a  fraud  on  the  customer.  Just  as  that  doctrine 
has  nothing  to  do  with  agency  or  brokerage  law,  it  likewise 
has  nothing  to  do  with  limiting  the  amount  of  the  dealer’s 
profit,  except  of  course  where  his  own  purchase  is  substan¬ 
tially  contemporaneous  with  his  sale.  If  a  dealer  buys  a 
security  at  $10  and  holds  on  to  it  until  the  market  hits  $20, 
he  is  perfectly  free  to  take  his  profit  of  100  per  cent  or  some¬ 
what  more.  Conversely,  if  he  buys  a  security  at  $10  and  is 
unlucky  enough  to  stay  with  it  until  the  market  falls  to  $5, 
it  is  fraudulent  for  him  without  disclosure  to  sell  it  at  a  price 
not  reasonably  related  to  the  current  market  of  $5  notwith¬ 
standing  that  he  will  suffer  a  loss. 

• 

Some  of  you  will  recall  this  as  the  Duker  doctrine,  since 
the  first  case  in  which  the  Commission  applied  it  back  in 
1939  related  to  a  firm  called  Duker  &  Duker.  The  doctrine 
was  then  repeated  by  the  Commission  and  elaborated  in  a 
substantial  number  of  cases  and  finally  affirmed  on  judicial 
review,  as  I  have  already  stated,  in  the  Charles  Hughes  & 
Co.  case  five  years  ago.  That  case  went  all  the  way  to  the 
Supreme  Court  of  the  United  States,  which  refused  to  re¬ 
view  the  opinion  of  the  Circuit  Court  of  Appeals.  In  that 
case  the  mark-ups  over  the  current  market  ranged  from  16 
to  50  per  cent,  averaging  about  25  per  cent,  and  the  Circuit 
Court  of  Appeals  unanimously  held  that  the  failure  to  reveal 
those  mark-ups  was  “both  an  omission  to  state  a  material 
fact  and  a  fraudulent  device.”  “When  nothing  was  said 
about  market  price,”  the  court  stated,  “the  natural  implica¬ 
tion  in  the  untutored  minds  of  the  purchasers  was  that  the 
price  asked  was  close  to  the  market.  The  law  of  fraud 
knows  no  difference  between  express  representation  on  the 
one  hand  and  implied  misrepresentation  or  concealment  on 
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the  other.”  And  again:  “The  essential  objective  of  securi¬ 
ties  legislation  is  to  protect  those  who  do  not  know  market 
conditions  from  the  overreachings  of  those  who  do.  Such 
protection  will  mean  little  if  it  stops  short  of  the  point  of 
ultimate  consequence,  namely,  the  price  charged  for  the 
securities.” 

The  first  Hughes  case  thus  recognized  the  obvious  im¬ 
portance  of  market  price  in  the  securities  field.  A  stock 
certificate  has  no  intrinsic  value.  Unlike  the  produce  from 
a  grocery  store  it  cannot  be  eaten.  Its  value  rests  mainly 
on  the  fact  that  it  can  produce  income  or  be  converted  into 
money — that  it  has  market  value.  A  hungry  man  is  willing 
to  pay  a  vendor  at  a  football  stadium  two  or  three  times  what 
they  both  know  a  “hot  dog”  is  worth  because  the  buyer 
wants  to  eat  it  at  the  moment  Or,  because  of  immediate  use 
value,  you  or  I  might  decide  to  pay  several  hundred  dollars 
more  than  list  price  for  a  car  which  is  euphemistically  called 
second-hand.  But  a  security  has  no  use  value.  The  buyer 
of  a  security  is  interested  only  in  two  things.  How  much  in¬ 
come  will  it  produce  and  what  will  it  bring  in  the  market  on 
resale!  And  the  income-producing  feature  is  important  in 
large  measure  because  it  affects  the  market  price.  If  the 
securities  dealer  ignores  the  market  price  in  a  transaction 
with  a  customer,  the  transaction  is  condemned  as  fraudulent. 
And.  this  presumably  applies  both  ways — to  purchases  by 
dealers  as  well  as  sales — although  in  practice,  as  we  all  know, 
spreads  are  usually  far  smaller  on  the  purchase  side. 

This  first  Hughes  case  was  a  milestone  in  broker-dealer 
law,  and  the  doctrine  is  now  so  well  settled  that  we  have 
actually  obtained  criminal  convictions  of  dealers  in  a  number 
of  cases  on  that  theory.  But  like  many  great  cases  the  first 
Hughes  case  left  a  number  of  questions  unanswered. 

The  first  question  which  obviously  comes  to  mind  is  how 
to  ascertain  the  market  which  the  Commission  and  the  court 
held  to  be  so  important  in  the  pricing  of  a  transaction.  The 
over-the-counter  market  knows  no  ticker  tape.  In  the  first 
Hughes  case  itself  the  Commission  and  the  court  relied  on 
the  quotations  in  the  National  Daily  Quotation  Sheets  and 
the  prices  paid  concurrently  by  the  firm  as  sufficiently  indi¬ 
cating  prevailing  market  price  in  the  absence  of  evidence 
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to  the  contrary.  But  suppose  there  are  no  quotations  in  the 
Sheets.  Or  suppose  there  is  no  offer  but  only  a  “sleeper 
bid”;  someone  is  hunting  for  a  bargain.  The  Sheets  are  not 
necessarily  the  last  word,  although  they  are  very  important. 
As  long  as  the  dealer  is  sure  that  there  were  bona  fide  inde¬ 
pendent  offers  at  a  price  reasonably  near  the  dealer’s  sale 
price,  the  dealer  is  in  the  clear  so  far  as  the  first  Hughes 
case  is  concerned.  .  j 

Now  suppose  it  is  impossible  to  find  any  independent  quotes 
of  any  kind.  Here  there  is  precedent,  both  in  the  Commis¬ 
sion  and  in  the  courts,  for  assuming  that  the  dealer’s  own 
cost  is  a  fair  indication  of  the  current  market  if  the  dealer’s 
purchase  is  substantially  contemporaneous  with  his  sale.  Of 
course,  if  there  is  no  market  and  the  dealer  has  held  the  se¬ 
curity  for  some  time  before  selling  it,  there  is  nothing  for 
the  theory  to  operate  on.  I  should  emphasize  that  I  am  still 
talking  of  the  dealer  who  is  effecting  an  ordinary  principal 
transaction ;  there  are  other  doctrines  applicable,  even  where 
there  is  no  market,  to  a  dealer  occupying  a  special  fiduciary 
position,  and  I  shall  come  to  them  a  little  later. 

Another  question  which  in  the  nature  of  things  was  left 
unanswered  in  the  first  Hughes  case — and  which  the  Comf 
mission,  I  would  guess,  is  not  likely  to  attempt  to  answer— 
is  precisely  what  spread  is  reasonable  in  relation  to  the 
current  market  in  all  cases.  The  Commission  has  revoked 
the  registration  of  a  succession  of  firms  whose  average  mark¬ 
ups  were  clearly  out  of  line,  but  there  is  no  arbitrary  stands 
ard.  Obviously  we  must  consider  the  overall  business  con¬ 
duct  of  a  particular  firm  and  not  one  or  a  half-dozen  isolated 
transactions.  Percentages  are  particularly  unreliable,  it  goes 
without  saying,  when  the  gross  dollar  amount  of  the  transact 
tions  is  relatively  small.  Nevertheless,  the  Commission’s 
application  of  the  first  Hughes  doctrine  tended  to  reduce 
substantially  some  of  the  more  shocking  mark-ups. 

i 

At  ‘this  point  the  Commission’s  work  was  soon  supple¬ 
mented  by  the  NASD,  as  I  believe  Congress  intended  it 
should  be.  As  you  all  know,  whereas  the  Commission  oper¬ 
ates  for  the  most  part  under  rules  phrased  in  terms  of 
“fraud,”  the  NASD  is  in  a  position  to  attack  the  problem 
of  unreasonable  spreads  under  the  broader  and  more  flexible 
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“high  standards  of  commercial  honor  and  jnst  and  equitable 
principles  of  trade.  ’  ’  As  a  result  of  a  1943  survey  of  its 
members’  over-the-counter  transactions  which  indicated  that  - 
about  half  the  transactions  were  effected  at  mark-ups  of  3 
percent  or  less  and  most  of  the  transactions  at  mark-ups  of 
less  than  5  percent,  the  NASD  instructed  its  District  Business 
Conduct  Committees  to  bear  those  statistics  in  mind  in  de¬ 
termining  whether  prices  were  reasonably  related  to  the 
market  for  the  purposes  of  its  own  rules. 

I  have  no  wish  here  to  elaborate  on  this  “5  percent  phil¬ 
osophy”  of  the  NASD.  I  mention  it  only  to  round  out  the 
picture  of  the  first  Hughes  doctrine.  The  Commission,  in  an 
opinion  last  year  in  which  it  reversed  disciplinary  action 
taken  by  an  evenly  divided  Board  of  Governors  of  the 
NASD  against  the  firm  of  Herrick,  Waddell  &  Co.,  agreed 
with  the  NASD  that  its  rules  against  unethical  conduct  went 
beyond  fraud.  Fraud,  the  Commission  said,  is  normally  ob¬ 
viated  by  disclosure,  whereas  conduct  may  be  unethical, 
regardless  of  disclosure.  Nevertheless,  the  Commission  held 
that  the  NASD’s  action  had  been  based  on  the  fallacious 
theory  that  mark-ups  in  excess  of  those  customarily  charged 
are  in  themselves  conclusive  proof  of  violation  of  the  NASD’s 
rules.  While  disclosure  will  not  always  obviate  a  violation 
of  the  rules  against  unethical  conduct,  the  degree  of  dis¬ 
closure  made  must  be  considered  along  with  all  other  perti¬ 
nent  circumstances  in  judging  the  reasonableness  of  the 
mark-ups  and  the  ethics  of  the  transactions. 

In  any  event,  the  NASD’s  application  of  its  “5  percent 
philosophy”  has  considerably  minimized  the  enforcement 
problems  under  the  Commission’s  fraud  rules.  Consequently, 
while  the  first  Hughes  doctrine  is  still  in  full  effect  and  there 
are  occasions  even  today  calling  for  its  application,  it  is  per¬ 
haps  appropriate  now  to  concentrate  our  attention  primarily 
on  the  second  of  the  two  doctrines,  which  finds  its  latest  ex¬ 
pression  in  the  more  recent  Hughes  case — the  Arleen  W. 
Hughes  case  decided  by  the  Commission  on  February  18  of 
this  year.  The  doctrine  of  that  case,  in  a  nutshell,  is  that 
firm  which  is  acting  as  agent  or  fiduciary  for  a  customer, 
rather  than  as  a  principal  in  an  ordinary  dealer  transaction, 
is  under  a  much  stricter  obligation  than  merely  to  refrain 
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from  taking  excessive  mark-ups  over  the  current  market,  j 
Its  duty  as  an  agent  or  fiduciary  selling  its  own  property 
to  its  principal  is  to  make  a  scrupulously  full  disclosure  of 
every  element  of  its  adverse  interest  in  the  transaction. 

i 

In  other  words,  when  one  is  engaged  as  agent  to  act  on 
behalf  of  another,  the  law  requires  him  to  do  just  that.  He 
must  not  bring  his  own  interests  into  conflict  with  his  client’s.  ! 
If  he  does,  he  must  explain  in  detail  what  his  own  self-inter-  i 
est  in  the  transaction  is  in  order  to  give  his  client  an  oppor¬ 
tunity  to  make  up  his  own  mind  whether  to  employ  an  agent  j 
who  is  riding  two  horses.  This  requirement  has  nothing  to  j 
do  with  good  or  bad  motive.  In  this  kind  of  situation  the 
law  does  not  require  proof  of  actual  abuse.  The  law  guards 
against  the  potentiality  of  abuse  which  is  inherent  in  a  sit¬ 
uation  presenting  conflicts  between  self-interest  and  loyalty  j 
to  principal  or  client.  As  the  Supreme  Court  said  a  hundred  i 
years  ago,  the  law  “acts  not  on  the  possibility,  that,  in  some  i 
cases  the  sense  of  duty  may  prevail  over  the  motive  of  self-  | 
interest,  but  it  provides  against  the  probability  in  many  j 
cases,  and  the  danger  in  all  cases,  that  the  dictates  of  self-  ; 
interest  will  exercise  a  predominant  influence,  and  supersede 
that  of  duty.”  Or,  as  an  eloquent  Tennessee  jurist  put  it 
before  the  Civil  War,  the  doctrine  “has  its  foundation,  not  i 
so  much  in  the  commission  of  actual  fraud,  but  in  that  pro-  ! 
found  knowledge  of  the  human  heart  which  dictated  that  j 
hallowed  petition,  ‘Lead  us  not  into  temptation,  but  deliver 
us  from  evil,’  and  that  caused  the  announcement  of  the 
infallible  truth,  that  ‘a  man  cannot  serve  two  masters.’  ” 

i 

This  time-honored  dogma  applies  equally  to*  any  person 
who  is  in  a  fiduciary  relation  toward  another,  whether  he  be 
a  trustee,  an  executor  or  administrator  of  an  estate,  a  lawyer 
acting  on  behalf  of  a  client,  an  employee  acting  on  behalf  ' 
of  an  employer,  an  officer  or  director  acting  on  behalf  of  a 
corporation,  an  investment  adviser  or  any  sort  of  business  ad¬ 
viser  for  that  matter,  or  a  broker.  The  law  has  always  looked 
with  such  suspicion  upon  a  fiiduciary’s  dealing  for  his  own 
account  with  his  client  or  beneficiary  that  it  permits  the 
client  or  beneficiary  at  any  time  to  set  aside  the  transaction 
without  proving  any  actual  abuse  or  damage.  What  the  re¬ 
cent  Hughes  case  does  is  to  say  that  such  conduct,  in  addi-  j 


88  .  ABLEEIT  W.  HUGHES,  ETC.  VS. 

tion  to  laying  the  basis  for  a  private  lawsuit,  amounts  to  a 
violation  of  the  fraud  provisions  under  the  securities  laws. 
This  proposition,  as  a  matter  of  fact,  is  found  in  a  number 
of  earlier  Commission  opinions.  The  significance  of  the  re¬ 
cent  Hughes  opinion  in  this  respect  is  that  it  elaborates  the 
doctrine  and  spells  out  in  detail  exactly  what  disclosure  is  re¬ 
quired  when  a  dealer  who  has  put  himself  in  a  fiduciary 
position  chooses  to  sell  his  own  securities  to  a  client  or  buys 
the  client’s  securities  in  his  own  name. 

Mrs.  Arleen  Hughes  registered  with  the  Commission  both 
as  a  broker-dealer  and  as  an  investment  adviser.  The  bulk 
of  her  business  was  with  about  175  clients,  each  of  whom 
signed  a  “Memorandum  of  Agreement”  specifying  that  the 
firm  was  to  act  in  all  transactions  as  both  investment  ad¬ 
viser  and  principal  except  as  otherwise  agreed.  The  contract 
included  an  elaborate  schedule  of  rates  and  charges  applica¬ 
ble  to  each  transaction.  It  specified  maximum  spreads  which 
would  be  added  to  a  so-called  “base  price”  when  the  firm 
sold  securities  to  a  client  or  bought  them  from  a  client.  For 
simplicity  I  shall  speak  here  only  of  the  sale  side.  And  I 
shall  not  elaborate  on  the  various  methods  by  which  the 
“base  price”  was  computed  except  to  say  that  it  appar¬ 
ently  bore  some  relation  to  the  current  market  and  that  we 
did  not  charge  that  Mrs.  Hughes  was  taking  unreasonable 
spreads  in  violation  of  the  first  Hughes  doctrine.  The  sched¬ 
ule  in  the  client’s  contract  specified  that  the  amount  added 
to  the  “base  price”  might  vary  from  $40  down  to  $10  per 
$1000  face  value  in  the  sale  of  bonds  depending  on  the 
amount  of  the  transaction,  and  from  3  points  down  to  % 
point  in  the  sale  of  stock  depending  on  the  “base  price.” 

The  firm  admittedly  advised  the  clients  with  reference  to 
well-balanced  investment  programs  and  made  specific  recom¬ 
mendations.  It  was  also  admitted  that  the  firm’s  advice  was 
followed  in  almost  every  instance.  In  roughly  half  the  cases 
Mrs.  Hughes  sold  her  own  securities  from  inventory,  and  in 
the  remainder  she  first  obtained  a  firm  order  and  then  went 
through  the  form  of  buying  the  security  for  her  own  ac¬ 
count  and  confirming  a  sale  to  the  client  as  principal.  She 
did  not  make  a  practice  of  disclosing  whether  or  not  a  par¬ 
ticular  security  was  being  sold  out  of  inventory,  or  what  the 
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current  market  or  her  own  cost  was.  The  most  the  clients 
could  know  was  the  maximum  mark-up  that  might  be  taken 
under  the  schedule,  which  could  be  in  theory  as  much  as  one  I 
point  on  a  stock  with  a  “base  price”  of  $1,  or  100  percent; 
fortunately,  unduly  high  spreads  were  not  taken  in  actual 
practice,  as  I  have  already  indicated.  Finally,  most  of  her 
clients  who  testified — and  they  were  very  friendly  toward 
her — were  typically  confused  as  to  the  difference  between 
a  principal  and  an  agency  transaction. 

i 

On  these  facts  the  Commission  held  that  it  did  not  suffice 
merely  to  refrain  from  selling  at  prices  not  reasonably  re¬ 
lated  to  the  current  market,  which  is  the  duty  of  an  ordinary  | 
dealer  in  a  principal  transaction.  Nor  does  it  suffice  for  the  j 
firm  to  disclose  merely  the  maximum  mark-ups  it  will  charge. 
Rather,  the  Commission  held,  the  firm  must  disclose  fully  the  i 
nature  and  extent  of  its  adverse  interest. 

Just  what  does  such  disclosure  entail?  Traditionally  the  j 
law  has  always  required  disclosure  of  the  fiduciary’s  capacity 
and  of  his  actual  cost  in  this  type  of  case  (or,  in  the  case  of  j 
a  purchase  from  a  client,  the  fiduciary’s  resale  price  where 
known).  In  addition,  however,  the  Commission  recognized 
the  obvious  fact  that  in  the  securities  field  there  is  another 
criterion  of  adverse  interest  which  is  usually  a  good  deal  i 
more  significant.  That  criterion  is  the  current  market  price  j 
— namely,  the  best  available  bid  or  offer,  as  the  case  may  be,  ! 
which  the  fiduciary  is  able  to  discover  in  the  exercise  of  j 
reasonable  diligence.  Of  course,  it  is  not  essential  to  dis¬ 
close  the  best  available  market  price  unless  it  is  more  fa-  j 
vorable  than  the  price  at  which  the  fiduciary  proposes  to  buy 
from  or  sell  to  his  client.  Furthermore,  disclosure  of  cost 
and  market  will  normally  be  the  same  where  the  fiduciary 
affects  an  approximately  contemporaneous  transaction  with  j 
another  dealer  to  offset  a  transaction  with  a  client.  How-  j 
ever,  where  the  fiduciary  has  held  a  security  in  inventory  j 
for  some  time  before  selling  it  to  a  client,  the  fiduciary’s  j 
cost,  though  still  significant,  is  of  secondary  importance, 
and  disclosure  of  cost  alone  without  disclosure  of  current 
market  may  be  positively  misleading.  Suppose,  for  exam-  \ 
pie,  the  fiduciary  paid  50  for  a  security  in  inventory  and  is 
charging  the  client  20,  but  the  current  market  is  10;  dis-  j 
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closure  of  cost  alone  would  indicate  that  the  client  is  getting 
a  bargain,  whereas  in  fact  he  is  being  “ taken  for  a  ride,”' and 
it’s  not  a  free  one. 

The  Commission  also  spelled  out  in  some  detail  how  the  re¬ 
quired  disclosure  of  capacity  and  market  might  be  made. 
The  nature  and  extent  of  disclosure  with  respect  to  capacity 
will  vary  with  the  particular  client  involved.  In  some  cases 
use  of  the  term  “principal”  itself  may  suffice.  In  others, 
a  more  detailed  explanation  will  be  required/  In  all  cases, 
however,  the  burden  is  on  the  firm  which  acts  as  fiduciary 
to  make  certain  that  the  client  understands  that  the  firm  is 
selling  its  own  securities.  In  disclosing  market  price,  where 
it  is  more  favorable  than  cost,  the  firm  must  make  certain 
that  the  quotations  it  furnishes  to  clients  are  reliable  and 
truly  indicative  of  the  current  market  These  quotations 
need  not  be  taken  from  any  particular  source.  But  they  must 
be  true  reflections  of  the  market  price  at  which  the  transac¬ 
tions  could  be  effected  as  agent  with  reasonable  diligence. 

Now,  just  to  keep  the  record  straight,  this  case  does  not 
enact  any  market  disclosure  rule  of  general  applicability. 
It  should  hardly  seem  necessary  to  mention  this  fact,  except 
that  counsel  did  argue  in  the  Arleen  Hughes  case  that  that 
was  what  we  were  trying  to  do  and  that  it  was  illegal  without 
a  specific  rule,  such  as  the  market  disclosure  rule  which  was 
proposed  by  the  Trading  and  Exchange  Division  several 
years  ago  and  circulated  to  the  public  for  comment  but  later 
specifically  rejected  by  the  Commission.  That  proposed  rule 
— and  I  do  not  want  to  get  into  its  merits — would  have  re¬ 
quired  disclosure  in  all  arm’s-length  principal  transactions. 
In  the  Arleen  Hughes  case,  however,  the  Commission  em¬ 
phasized  in  so  many  words  that  “it  is  not  intended  that  the 
disclosure  requirements,  which  we  have  found  applicable  to 
registrant,  be  imposed  upon  broker-dealers  who  render  in¬ 
vestment  advice  merely  as  an  incident  to  their  broker-dealer 
activities  unless  they  have  by  a  course  of  conduct  placed 
themselves  in  a  position  of  trust  and  confidence  as  to  their 
customers.”  This  should  make  it  quite  clear  that  we  are  not 
burying  the  market  disclosure  rule  with  one  hand  and  dig¬ 
ging  it  up  with  the  other. 

To  sum  this  all  up>  the  two  doctrines,represented  by  the  two 
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Hughes  cases,  are  as  follows :  First,  a  firm  acting  as  princi¬ 
pal  in  an  ordinary  dealer’s  transaction  must  simply  refrain 
from  charging  a  price  which  is  not  reasonably  related  to 
the  current  market  without  disclosing  what  the  market  is. 
Secondly,  a  firm  which  is  in  fact  in  a  fiduciary  relation  to  a 
client — whether  it  calls  itself  a  broker  or  a  dealer — cannot 
deal  with  its  client  for  its  own  account  without  making  scru¬ 
pulously  full  disclosure  of  its  adverse  interest,  which  in¬ 
cludes  at  least  three  elements.  The  first  is  the  capacity  in 
which  the  firm  is  acting.  The  second  is  the  dollars-and-cents 
cost  of  securities  which  it  sells  to  its  clients  (or,  if  it  buys 
securities  from  its  clients,  the  proposed  resale  price  where, 
known).  And  the  third  element  of  adverse  interest  is  the 
best  current  market  price  ascertainable  by  the  firm  in  the 
exercise  of  reasonable  diligence  where  that  price  is  better 
than  the  firm’s  price.  All  this,  of  course,  is  aside  from  the 
duty  an  agent  always  has  to  use  reasonable  efforts  to  give 
his  principal  any  relevant  information  which  he  has  notice 
the  principal  would  desire  to  have. 

To  be  entirely  accurate  I  should  add  that  it  is  over¬ 
simplifying  somewhat  to  consider  the  two  Hughes  doctrines 
as  entirely  distinct.  Even  in  the  first  Hughes  case  the  court, 
though  considering  the  firm  as  a  principal  in  a  simple  vendor- 
purchaser  transaction,  referred  to  its  special  duty,  in  view 
of  its  expert  knowledge  and  proffered  advice,  not  to  take 
advantage  of  its  customers’  ignorance  of  market  conditions. 
In  most  cases  there  is,  of  course,  some  similar  element  of 
advice  and  of  disparity  between  the  knowledge  of  market  con¬ 
ditions  possessed  by  the  dealer  and  the  customer.  We  have 
felt,  however,  that  the  essential  doctrine  of  the  first  Hughes 
case  is  applicable  even  in  a  genuinely  arm’s-length  transac¬ 
tion,  where  the  customer  was  previously  unknown  to  the  deal¬ 
er  and  can  take  care  of  himself  and  was  not  solicited  and  re¬ 
ceived  no  advice  from  the  dealer;  and  I  believe  this  factual 
extension  of  the  first  Hughes  case  would  be  upheld  by  the 
courts. 

This  brings  me  to  an  important  chapter  so  far  missing  in 
the  story.  To  say  this  much  without  more  is  a  little  like 
the  law  school  professor  who  was  asked  by  a  first-year  stu¬ 
dent  what  the  difference  was  between  a  question  of  law  and 
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a  question  of  fact,  and  replied  that  questions  of  law  are  de¬ 
cided  by  the  judge  and  questions  of  fact  by  the  jury.  That 
is  all  very  true,  but  it  did  not  inform  the  student  how  to 
tell  which  category  a  particular  question  fell  under.  Simi¬ 
larly  here,  before  one  can  tell  which  of  the  two  Hughes  doc¬ 
trines  to  apply,  it  is  necessary  to  decide  whether  a  firm  is 
acting  in  a  particular  transaction  as  a  dealer  pure  and  simple 
or  as  a  fiduciary. 

In  some  cases,  as  in  the  Arleen  Hughes  case  itself,  the 
answer  is  easy:  A  firm  which  is  registered  as  an  investment 
adviser,  and  which  admittedly  renders  investment  advice 
with  respect  to  the  same  transactions  in  which  it  purports 
to  act  as  principal,  can  hardly  deny  its  fiduciary  status. 
But  suppose  the  firm  is  not  registered  as  an  adviser  and  has 
no  fancy  contracts  with  customers;  it  simply  buys  and  sells 
securities  as  principal,  rendering  the  incidental  investment 
advice  which  we  all  know  is  universal  in  the  industry  and 
without  which  it  could  hardly  operate.  When  does  such  a 
firm  cross  the  line  from  the  first  Hughes  doctrine  to  the 
second? 

For  one  thing,  the  confirmation,  while  important,  does  not 
give  a  conclusive  answer.  The  Commission’s  confirmation 
rule,  which  is  essentially  declaratory  of  the  common  law, 
requires  the  firm  to  advise  the  customer  in  writing  before 
the  completion  of  each  transaction  whether  it  is  acting  as  a 
dealer  for  its  own  account,  as  a  broker  for  the  customer,  as  a 
broker  for  some  other  person,  or  as  a  broker  for  both  sides. 
And,  where  the  firm  is  acting  as  broker  for  the  customer 
or  for  both  sides,  its  confirmation  must  state  the  source 
and  amount  of  all  commissions  and  either  state  or  announce 
that  it  will  furnish  on  request  the  name  of  the  person  on 
the  other  side  of  the  transaction  and  the  date  and  time 
when  the  transaction  took  place. 

Obviously,  where  a  firm  confirms  as  broker  for  the  cus¬ 
tomer  there  is  no  problem.  The  firm  has  assumed  all  the 
obligations  which  the  law  imposes  upon  an  agent.  But  the 
sending  of  a  principal  confirmation  is  not  always  conclu¬ 
sive  that  the  firm  is  really  dealing  at  arm’s  length  and  hence 
subject  only  to  the  first  Hughes  doctrine.  All  you  have  to 
do  is  see  one  or  two  cases  where  a  salesman  gets  a  lonely 
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widow  80  years  old  to  think  he  is  the  most  wonderful  fellow  I 
in  the  world  because  he  sends  her  flowers  on  her  birthday  j 
or  maybe  rubber  tips  for  her  crutches  (this  actually  hap¬ 
pened  in  one  case).  When  you  see  a  few  characters  of  that 
sort  purporting  to  act  as  principal  in  arm’s-length  transac¬ 
tions,  it  becomes  obvious  that  a  principal  confirmation  can¬ 
not  be  conclusive. 

i 

How  then  do  you  decide!  I  am  afraid  the  answer  cannot  j 
be  given  with  anything  approaching  mathematical  certainty.  : 
The  only  answer  I  know  depends  not  so  much  on  any  magic  ; 
words  but  upon  all  of  the  surrounding  circumstances,  in-  j 
eluding  the  degree  of  sophistication  of  the  parties  and  the  ! 
course  of  conduct  between  them.  And  this  is  one  time  you  i 
can’t  blame  the  lawyers.  The  law  must  operate  on  the  habits 
of  people  and  the  way  most  of  us  do  business. 

A  customer  does  not  typically  walk  into  a  firm’s  office  i 
with  a  lawyer  at  his  elbow  and  say  “Will  you  buy  me  100 
shares  of  X  stock  at  50  or  better  on  a  one-percent  com¬ 
mission?”  This  would  be  a  dear  agency  transaction.  Or, 
if  a  customer  were  to  come  in  off  the  street  the  way  a  house-  j 
wife  walks  into  a  grocery  store  and  say  “Do  you  have  any  I 
X  stock?”  and  upon  receiving  an  affirmative  answer  were  j 
to  ask  “How  much  will  you  charge  me  for  100  shares  of  the  j 
X  stock  you  have?”  and  the  firm  were  to  say  “48”  and  the ; 
customer  were  to  say  “Let  me  have  it,”  it  would  be  clear  j 
that  the  parties  had  entered  into  a  principal  transaction. 
But  what  usually  happens?  If  a  customer  does  come  in  j 
without  solicitation,  he  is  apt  to  say,  “Buy  me  100  shares 
of  X  stock” — which  is  in  effect  an  invitation  for  an  agency  | 
transaction.  But  the  salesman  happens  to  be  interested  in  | 
principal  transactions.  So  some  vague  talk  ensues  which  j 
leaves  the  question  of  capacity  quite  muddled  and  the  firm 
then  sends  a  “principal”  confirmation.  Very  likely  a  court 
of  law  would  hold  that  this  amounted  to  an  agency  transac¬ 
tion  unless  the  firm  could  show  very  clearly  that  it  had  made 
and  the  customer  had  accepted  an  express  counter-offer  to ! 
enter  into  a  principal  transaction. 

Even  more  typically,  of  course,  the  customer  does  not; 
come  in  off  the  street  but  is  actively  solicited  by  a  sales-! 
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man,  who  will  almost  inevitably  render  some  advice  as  an 
incident  to  his  selling  activities,  and  who  may  go  further 
to  the  point  where  he  instills  in  the  customer  such  a  degree 
of  confidence  in  himself  and  reliance  upon  his  advice  that 
the  customer  clearly  feels — and  the  salesman  knows  the  cus¬ 
tomer  feels — that  the  salesman  is  acting  in  the  customer’s 
interest.  When  you  have  gotten  to  that  point,  you  have 
nothing  resembling  an  arm’s-length  principal  transaction 
regardless  of  the  form  of  the  confirmation.  You  have  what 
is  in  effect  and  in  law  a  fiduciary  relationship.  Whether  or 
not  it  is  technically  an  agency  relationship  does  not  matter, 
because  an  agent  is  simply  one  type  of  fiduciary  and  the 
obligations  in  this  respect  are  the  same. 

In  a  number  of  broker-dealer  revocation  proceedings  in 
the  early  forties,  around  the  same  time  that  the  first  Hughes 
doctrine  was  being  developed,  the  Commission  found  that 
firms  purporting  to  act  as  principals  were  under  all  the 
circumstances  of  those  cases  in  a  fiduciary  position  and 
hence  subject  to  the  same  duties  of  disclosure  as  agents. 
Some  of  you  may  remember  the  names  of  Allender  and 
Stelmack  as  the  leading  cases  of  that  variety. 

I  am  sure  that  many  more  of  you  will  remember  the 
name  of  Oxford.  The  Oxford  case,  which  was  decided  about 
two  years  ago,  was  essentially  a  very  flagrant  case  of  that 
kind;  one  customer  was  a  90-year-old  widow,  and  the  other 
was  a  young  spinster  lady  10  years  her  junior.  Had  the 
Commission  simply  followed  its  earlier  line  of  cases — the  Al¬ 
lender  and  Stelmack  cases — I  am  sure  there  would  have  been 
no  alarm  in  the  industry.  However,  there  was  some  language 
in  the  opinion — perhaps  not  too  happily  chosen — which, 
considered  out  of  context,  had  the  industry  in  something 
approaching  a  state  of  consternation  for  awhile.  I  refer  to 
the  Commission’s  statement  to  the  effect  that  a  firm  which 
solicits  an  order  for  a  security  when  it  knows  that  it  does  not 
have  the  security  in  inventory  is  normally  making  the  pur¬ 
chase  for  its  customer  and  hence  is  subject  to  the  duties  of  an 
agent.  If  that  statement  were  taken  literally,  I  believe  it  is 
safe  to  say  that  most  of  the  over-the-counter  securities  busi¬ 
ness  would  be  put  on  an  agency  basis.  I  am  confident  that  no 
such  result  was  intended  by  the  Commission.  I  am  equally 
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confident  that,  insofar  as  the  Oxford  case  may  have  been 
interpreted  in  some  quarters  as  automatically  making  a 
transaction  an  agency  transaction  where  there  is  solicitation 
without  inventory,  the  Oxford  doctrine  is  not  dead — it 
never  lived.  Witness  the  fact  that  about  half  the  transac¬ 
tions  in  the  recent  Hughes  case  clearly  fell  within  the  Oxford 
pattern ;  yet  there  was  no  mention  of  either  the  Oxford  case  j 
as  such  or  its  reasoning. 

i 

The  present  significance  of  the  Oxford  case,  therefore,  is 
simply  this:  Only  a  consideration  of  all  of  the  circum-  , 
stances  can  determine  whether  a  particular  transaction  falls 
in  the  principal  or  in  the  agency  category,  and  hence  within 
the  formula  of  the  first  or  the  second  Hughes  case.  One  cir¬ 
cumstance  is  the  presence  or  absence  of  inventory  at  the 
time  of  the  transaction  and  another  is  the  degree  or  the  ab¬ 
sence  of  solicitation.  But  when  a  salesman  calls  a  customer 
and  says  “I  haven’t  heard  from  you  in  some  time  and  I  think  I 
you  might  be  interested  in  XYZ  preferred,’ *  and  the  cus¬ 
tomer  orders  100  shares  and  the  firm  then  goes  out  and  buys 
100  shares  for  its  own  account,  confirming  as  principal  at  a  j 
price  related  to  the  current  market,  the  firm  is  within  its 
rights.  It  may  be  an  agent  under  all  the  circumstances, 
but  it  is  not  automatically  an  agent  just  because  it  has  so- 1 
licited  an  order  and  then  bought  the  stock  to  fill  it  It  would 1 
be  nice  if  there  were  some  simple  formula  which  could  be 
readily  applied — not  necessarily  this  one — but  unfortunately 
life,  at  least  in  this  field  of  endeavor,  is  not  that  simple. 

i  do  not  wish  to  leave  you,  however,  on  a  discouraging 
note.  The  fact  is  that  with  every  case  decided  by  the 
Commission  the  situation  becomes  dearer.  I  think  that  is 
notably  true  of  the  recent  Hughes  case.'  And  insofar  as 
there  may  still  be  unsettled  problems,  or  doubts  in  your 
minds  as  to  the  applicability  of  any  of  the  Commission’s 
rules  or  cases  to  some  particular  situation,  we  are  available 
at  all  times  to  consult  with  you  and  give  you  the  benefit  of 
our  own  opinions  for  what  they  may  be  worth.  Both  our 
principal  office  in  Washington  and  our  several  regional  of¬ 
fices,  induding  the  one  in  Chicago,  are  staffed  with  lawyers 
whose  job  it  is  to  lend  interpretative  assistance  to  interested 
members  of  the  public.  Here  is  something  you  can  get  free 
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from  the  government.  Don’t  hesitate  to  avail  yourself 
of  it 

Tr.  pp.  114-125. 

Order  Denying  Petition  for  Rehearing  and  Granting  in 
Part  Petition  for  Further  Stay  of  Order  of  Revoca¬ 
tion. 

(Entered  April  13,  1948.) 

Proceedings  having  been  instituted  to  determine  whether 
or  not  the  registration  of  Arleen  W.  Hughes  should  be  re¬ 
voked  pursuant  to  Section  15(b)  of  the  Securities  Exchange 
Act  of  1934; 

The  Commission,  after  the  holding  of  hearings  on  appro¬ 
priate  notice  and  the  filing  of  Findings  and  Opinion  on  Feb¬ 
ruary  18, 1948,  and  of  supplemental  Findings  and  Opinion  on 
April  1,  1948,  having  entered  an  order  on  April  1,  1948,  re¬ 
voking  the  registration  of  Arleen  W.  Hughes  as  broker  and 
dealer  and  at  the  same  time  staying  the  effectiveness  of  said 
order  of  revocation  for  a  period  of  thirty  days  from  the 
date  of  said  order; 

Arleen  W.  Hughes  having  filed  with  the  Commission  a 
petition  for  rehearing  and  a  petition  for  a  further  stay  in 
the  event  of  denial  of  the  petition  for  rehearing,  said  petition 
for  a  further  stay  requesting  that  the  Commission  stay  the 
effectiveness  of  the  aforesaid  order  of  revocation  pending 
judicial  review  thereof  or,  in  the  alternative,  pending  de¬ 
termination  of  an  application  by  Arleen  W.  Hughes  to  an  ap¬ 
pellate  court  for  a  stay  pending  judicial  review,  provided 
said  petition  for  review  is  filed  and  said  application  for  a 
stay  is  made  to  the  appellate  court  within  thirty  days  from 
the  date  of  the  aforesaid  order; 

The  Commission  having  considered  the  aforesaid  petition 
for  rehearing  filed  by  Arleen  W.  Hughes,  which  has  not 
raised  issues  of  substance  not  previously  presented  to  and 
considered  by  the  Commission,  and  the  Commission  having 
further  considered  the  aforesaid  petition  for  a  further  stay; 

it  is  ordered,  that  the  said  petition  for  rehearing  be  and 
hereby  is  denied. 
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it  is  further  ordebed,  that  the  said  petition  for  a  further 
stay  be  and  hereby  is  granted  to  the  extent  that  the  effec¬ 
tiveness  of  the  aforesaid  order  of  revocation  entered  on 
April  1,  1948,  be  and  hereby  is  stayed  until  Arleen  W. 
Hughes  makes  application  to  an  appropriate  court  for  a 
stay  and  such  application  is  determined  by  that  court,  pro¬ 
vided,  however,  such  application  is  made  within  thirty  days 

from  the  date  of  the  aforesaid  order  of  revocation. 

•  ; 

By  the  Commission. 

Orval  L.  DuBois,  Secretary. 

Tr.  958-959. 

PART  THREE. 

TESTIMONY  BEFORE  THE  COMMISSION 
DESIGNATED  BY  THE  PARTIES. 

Exam.  Clarkson:  If  you  will  note  the  appearances,  the 
hearing  may  proceed.  For  the  Commission,  Mr.  A.  Marvin 
Lungren.  Mr.  McCreery:  For  Respondent,  Donald  C.  Mc- 
Creery  and  Paul  W.  Lee. 

•  •  •  •  • 

Arleen  W.  Hughes,  a  witness  for  the  Commission,  testi¬ 
fied  as  follows: 

Direct  Examination. 

Q.  (By  Mr.  Lungren)  State  your  name? — A.  Arleen 
W.  Hughes. 

Q.  Where  do  you  reside,  Mrs.  Hughes? — A.  Colorado 
Springs,  Colorado. 

Q.  What  is  your  business? — A.  That  of  Investment 
Banker,  Broker  and  Dealer. 

Q.  Are  you  also  an  Investment  Adviser? — A.  Yes. 

•  •  •  •  • 

Q.  How  long  have  you  been  engaged  in  the  business  of 
Broker  and  Dealer  in  Securities? — A.  About  23  years. 

Q.  Have  you  conducted  your  own  business  during  all  that 
period? — A.  No,  I  have  been  in  my  own  business  since  1928. 

Q.  Did  you  have  anyone  associated  with  you  in  the  busi¬ 
ness  at  that  time? — A.  No, — well,  my  husband. 
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Q.  And  yonr  husband  is  now  deceased? — A.  That  is 
right. 

Q.  When  did  yonr  husband  die? — A.  He  died  in  Novem¬ 
ber,  1939. 

Q.  Previous  to  your  husband’s  death,  was  the  business 
conducted  as  a  partnership  or  as  a  corporation? — A.  As  a 
partnership. 

Q.  And  what  was  the  business  known  as? — A.  E.  W. 
Hughes  and  Company. 

Q.  And  how  has  the  business  been  conducted  since  vour 
husband’s  death? — A.  As  a  sole  proprietorship. 

Q.  Who  is  the  sole  proprietor? — A.  I  am. 

Q.  How  many  employees  do  you  have,  Mrs.  Hughes,  in 
your  business  of  E.  W.  Hughes  and  Company? — A.  At  pres¬ 
ent  four  in  addition  to  myself. 

Q.  Briefly,  what  are  the  duties  of  the  employees  that 
you  have? — A.  Well,  I  have  a  secretary  and  an  assistant 
to  myself  and  a  head  bookkeeper  and  an  assistant  book¬ 
keeper. 

Q.  Do  you  employ  any  salesmen? — A.  Not  at  present. 

Q.  Have  you  in  the  past  employed  salesmen? — A.  Yes. 

Q.  When  was  the  last  time  that  you  had  a  salesman  in 
your  employ?- — A.  About  1942,  I  believe. 

Q.  How  long  have  you  been  engaged  in  the  business  of 
an  investment  adviser? — A.  November  25,  1942. 

Q.  Are  you  a  member  of  any  associations  composed  of 
firms  or  companies  engaged  in  the  securities  business? — A. 
Why,  just  the  Investment  Bankers. 

Q.  The  Investment  Bankers  Association? — A.  Yes. 

Q.  Is  that  a  nation-wide  association? — A.  Yes. 

Tr.  131,  132,  134-137. 

•  •  •  •  • 

139  Q.  (By  Mr.  Lungren)  In  the  conduct  of  your  - 
business  as  a  broker  and  dealer  and  as  an  investment 
adviser,  Mrs.  Hughes,  do  you  enter  into  any  contracts  or 
memorandums  of  agreements  with  your  clients? — A.  I  have 
a  regular  agreement  which  is  on  file  with  the  Commission. 

Q.  (By  Mr.  Lungren)  I  show  you  what  has  been  marked 
as  Commission’s  Exhibit  No.  4  and  ask  you  if  that  is  the 
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Memorandum  of  Agreement  which  you  enter  into  with  your 
clients! — A.  Yes.  I 

Exam.  Clarkson:  Commission’s  Exhibit  4  will  be  received 
in  evidence. 

•  •  •  •  • 

Q.  (By  Mr.  Lungren)  About  how  many  clients  do  you 
have,  Mrs.  Hughes,  who  have  signed  this  memorandum  of 
agreement  which  has  been  marked  Commission’s  Exhibit 
No.  4! — A.  Well,  I  would  say  about  175. 

Q.  Is  this  memorandum  agreement.  Commission’s  Ex¬ 
hibit  No.  4,  signed  by  your  clients  at  your  request! — A.  Well, 
I  don’t  exactly  request  them  to  sign  it.  We  discuss  it  and 
I  advise  them  if  they  want  to  do  business  with  me  on  an 
investment  adviser  basis  that  it  will  be  necessary  for  us  to 
have  this  agreement. 

Q.  Do  you  make  any  explanation  of  the  memorandum  of 
agreement  at  the  time  of  presentation  to  a  client! — A.  Well, 
I  always  call  it  to  their  attention  that  I  want  them  to  read 
all  of  it.  Sometimes  they  read  it  in  the  office  and  other  times 
they  take  it  home  and  study  it.  And,  then,  if  they  have  any 
questions  to  ask  that  I  will  be  very  glad  to  answer  them 
to  the  best  of  my  ability.  And  I  usually  tell  them  that  it 
sets  forth  our  method  of  doing  business  together  and  that  it 
sets  forth  the  maximum  profits  that  we  will  take  on  any 
transaction ;  that  it  gives  me  the  privilege  of  acting  as  prin¬ 
cipal  or  agent.  And,  unless  they  bring  up  other  questions, 
there  isn’t  much  else  discussed  about  it.  Sometimes  they 
do  and  sometimes  they  don’t. 

Q.  Is  a  copy  of  Exhibit  No.  4  furnished  to  your  clients 
at  the  time  of  signature! — A.  Yes,  that  is  correct 

Tr.  139-142. 

•  •  •  •  • 

i 

Q.  (By  Mr.  Lungren)  When  did  you  commence  using 
this  memorandum  of  agreement  which  has  been  marked 
Commission’s  Exhibit  No.  4! — A.  It  looks  like  the  first  time 
I  used  it  was  in  January,  1943. 

Q.  Do  you  do  business  with  anyone  who  has  not  signed 
the  memorandum  of  agreement,  Exhibit  No.  4! — A.  No,  hot 
at  present.  Well,  now,  let  me  qualify  that  I  do  do  some 
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business  with  one  or  two  people  where  I  act  as  agent  for 
them  who  have  not  signed  it. 

Q.  Have  any  of  your  clients  objected  to  signing  the 
memorandum  of  agreement? — A.  One. 

Q.  Did  he  or  she  finally  sign  the  memorandum  of  agree¬ 
ment? — A.  No. 

Q.  Will  you  give  us  the  name  of  that  client? — A.  Mr. 
Theleman. 

Q.  Do  you  recall  the  basis  of  his  objection? — A.  Well, 
he  didn’t  want  to  sign  anything  to  begin,  with  and  then  he 
thought  that  I  ought  to  make  him  some  different  arrange¬ 
ment  than  others  on  the  maximum  setups  and  I  told  him  I 
just  couldn’t  do  it. 

Tr.  143-144. 

•  •  •  •  • 

145  Q.  (By  Mr.  Lungren)  Had  you  been  engaged  in 
the  business  as  an  investment  adviser  previous  to  January, 
1943? — A.  Well,  I  think  that  is  a  difficult  question  to  an¬ 
swer  because  it  is  one  of  those  things  where  there  is  some 
debate  in  my  mind  that  most  of  us  aren’t  investment  ad¬ 
visers  about  half  the  time  and  I  was  consulting  with  my 
clients  and  advising  them  what  I  thought  was  wise  for  them 
to  fcsro  and  do  in  relationship  to  their  account. 

Q.  Will  you  explain  why  you  commenced  using  this  mem¬ 
orandum  of  agreement,  Commission’s  Exhibit  No.  4,  in  Janu¬ 
ary  of  1943? — A.  It  was  because  I  felt  I  had  come  to  the 
place  I  had  to  have  a  clearer-cut  understanding  with  my 
clients.  There  was  some  debate  in  my  mind  as  to  whether 
I  wasn’t  giving  more  investment  advice  then  anything  else 
and  I  came  to  the  conclusion  that  it  was  time  that  it  be 
defined. 

Q.  (By  Mr.  Lungren)  Will  you  state  why  you  did  con¬ 
clude  that  you  were  engaged  in  the  business  of  investment 
adviser? — A.  Oh,  well,  if  an  account  comes  in  to  me,  ordi- 
i  narily,  under  ordinary  circumstances  we  don’t  just 
147  take  the  account  and  handle  one  transaction  for  them. 

We  ordinarily  handle  the  client’s  entire  account  and 
we  advise  them  whether  we  feel  they  should  have  some 
stocks  or  some  bonds  or  a  percent  of  stock  and  a  percent  of 
bonds  and  whether  they  have  what  we  call  a  balanced  ac- 
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count  and  we  just  generally  advise  them  on  their  investment 
program. 

Q.  Do  you  make  any  charge  for  that  service? — A.  None 
other  than  set  forth  in  the  agreement. 

Q.  Do  you  consider  those  charges  set  forth  in  the  mem¬ 
orandum  of  agreement.  Commission’s  Exhibit  4,  to  be  greater 
or  less  than  the  ordinary  dealer  profit  where  a  dealer  would 
sell  a  security  to  a  customer?* — A.  Well,  from  what  I  know 
of  it,  I  believe  they  are  a  little  greater  than  the  average, 
that  is,  considering  just  one  transaction.  Of  course  we  never 
trade  our  accounts  back  and  forth.  A  great  many  dealers 
do  and  double  up  on  commissions.  I  think,  taking  a  long- 
range  view,  I  think  they  will  probably  turn  out  to  be  cheaper. 

Q.  Do  you  solicit  any  accounts,  Mrs.  Hughes? — A.  No, 
we  don’t.  Most  of  our  accounts  come  to  us  through  other 
customers  who  are  satisfied  and  I  haven’t  solicited  accounts 
for  a  long  time. 

Q.  About  approximately  when  did  you  cease  soliciting 
accounts? — A.  Well,  that  is  pretty  difficult  to  say.  But  I 
would  say  we  haven’t  solicited  any  within  the  last  five  or 
six  years,  I  don’t  think. 

Q.  Do  you  personally  render  the  advice  given  by  the  firm 
to  your  clients? — A.  Yes,  either  directly  or  indirectly.  Most 
of  them  I  talk  to  personally  and  sometimes  I  talk  to  my 
assistant  and  tell  her  what  I  want  said  and  she  talks  to 
them. 

Q.  Do  you  have  any  employees  that  carry  out  those  func¬ 
tions  on  their  own  initiative?  Mr.  McCreery:  Make  it  clearer, 
perhaps  a  little  clearer,  that  question.  You  mean  the  function 
of  advice?  Mr.  Lungren:  Yes. — A.  Oh,  no. 

Q.  (By  Mr.  Lungren)  Will  you  briefly  explain  the  na¬ 
ture  of  the  advice  which  you  render  to  your  clients,  includ¬ 
ing  the  sources  of  the  information? — A.  Well,  of  course, 
there  are  numerous  sources  of  information.  I  have  a  number 
of  services  from  which  I  gain  some  statistical  facts. 

Q.  What  services  do  you  suscribe  to? — A.  Moody’s,  their 
supplemental  service  and  their  statistical  books;  and  Stand¬ 
ard’s  Listed  and  Unlisted  Service;  and  Fitch’s  Unlisted;  and 
Investograph’s.  I  don’t  think  of  any  others  right  at  this 
minute.  Then,  up  until  the  time  of  the  war  I  use  to  and 
some  since,  but  more  before  that,  I  use  to  take  a  trip  every 
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once  in  a  while  to  anything  that  we  were  intensely  interested 
in  and  take  a  look  at  the  properties  and  then  I  go  to  New 
York  frequently  and  contact  various  companies  and  dealers 
and  statistical  agencies  and  others  that  can  give  me  infor¬ 
mation  on  these  various  things  that  I  happen  to  be  inter¬ 
ested.  in.  Then,  I  have  had  an  anlysis  system  of  my  own 
which  I  have  used  with  great  success  for  a  good  many  years. 
I  simply  compile  all  of  this  information  into  that  analysis, 
ordinarily. 

Q.  That  is  the  information  available  from  the  services 
which  you  have  previously  described? — A.  Yes,  and  other 
sources.  I  mean,  like  I  frequently  talk  to  some  of  the  heads 
of  the  companies  and  things  of  that  sort. 

Q.  Are  these  analyses — do  you  make  any  general  distri¬ 
bution  of  these  analyses  which  you  prepare? — A.  I  do  not. 
They  are  solely  for  my  information. 

Q.  And  do  you  use  those  analyses  in  advising  your 
clients? — A.  Well,  I  don’t  use  them  so  much  in  actually 
talking  to  the  clients  as  I  do  settling  in  my  own  conscious¬ 
ness  that  it  is  the  type  of  thing  that  I  want  the  client  to 
have. 

Q.  Do  you  from  time  to  time  advise  your  clients  to  pur¬ 
chase  certain  securities? — A.  Yes. 

Q.  And  do  you  from  time  to  time  advise  your  clients  to 
sell  certain  securities  which  they  may  own? — A.  That  is 
right. 

Q.  Do  you  base  such  advice  upon  the  information  which 
you  have  previously  described? — A.  Yes,  on  my  own  best 
judgment  after  looking  into  it  to  my  own  satisfaction. 

Q.  Do  your  clients  from  time  to  time  solicit  advice  from 
you? — A.  You  mean  like  asking  me  whether  they  should  do 
this  or  not? 

Q.  Yes. — A.  Yes. 

Q.  Do  you  ever  render  any  advice  to  your  clients  without 
being  requested  to  give  them  advice? — A.  Sometimes. 

Q.  Beferring  to  paragraph  (i)  of  Exhibit  4,  what  is 
meant  by  the  phrase  ‘‘the  firm  shall  act  as  principal  in  every 
transaction”? — A.  Well,  it  means  that  I  am  purchasing  the 
security  for  my  account  and  selling  it  to  the  client,  unless 
— you  just  ask  about  that  phrase  and  that  is  what  it  means. 

Q.  In  the  conduct  of  your  business,  as  previously  de- 
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scribed,  do  you  ordinarily  purchase  the  securities  which  you 
have  recommended  to  your  clients  and  then  resell  that  se¬ 
curity  to  your  client? — A.  That  is  right 

•  •  •  •  • 

Q.  Ordinarily  do  you  purchase  securities  which  you  hold 
for  any  considerable  length  of  time  for  resale  to  your 
clients? — A.  Not  ordinarily.  Sometimes  I  do  but  not  fre¬ 
quently.  For  the  past  year  I  have  because  the  markets,  as 
you  know,  have  been  rather  tough  and  it  being  kinda  hard 
to  buy  some  of  these  things.  But  ordinarily  I  don’t  have 
them  too  long  time  ahead. 

Q.  Will  you  explain  how  you  ordinarily  acquire  the  se¬ 
curities  which  you  sell  to  your  clients?  That  is,  the  length 
of  time  which  you  hold  them?- — A.  Well,  frequently  they  are 
sold  on  the  same  day  that  I  purchase  them.  I  would  say  the 
majority  of  the  time.  Occasionally  there  may  be  a  day  or 
two  lapse  and  once  in  a  while  securities  have  been  held  for  a 
longer  period  of  time.  But  ordinarily  the  day  that  I  make 
the  transaction. 

Q.  Where  you  acquire  the  security  on  the  same  day 
that  you  effect  the  transaction  with  your  client  do  you  ac¬ 
quire  the  security  before  or  after  the  client  has  agreed  to 
purchase  it? — A.  Well,  I  would  say  ordinarily  if  you  came 
in  and  I  talked  to  you  about  a  security  and  I  didn’t  have 
it  in  a  long,  I  would  get  it  sometime  that  day  or  in  the  next 
two  or  three  days  and  then  sell  it  to  you. 

Q.  Do  you  in  all  cases  secure  authorization  of  the  client 
before  you  sell  a  security  to  that  client? — A.  Yes. 

Q.  (By  Mr.  Lungren)  Do  you  have  any  discretionary 
authority  over  the  accounts  of  any  of  your  clients  whereby 
you  may  buy  securities  for  that  account  or  sell  securities 
into  that  account  without  specific  authorization  of  the  client? 
—A.  No.  (152). 

Tr.  145-152. 

153  Q.  In  effecting  a  transaction  with  a  client  whom 
you  have  advised  to  purchase  a  certain  security,  what 
do  you  advise  that  client  as  to  the  price  of  the  security? — 
A.  Their  price?  ! 

Q.  Yes. — A.  Well,  I  usually  say  that  it  will  cost  them 
approximately  some  figure,  which  would  be  the  figure  that  it 
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would  cost  me  plus  what  is  set  out  on  the  agreement  here. 
Sometimes  when  it  is  completed  it  might  be  a  trifle  less, 
sometimes  it  might  be  a  trifle  more,  but  an  approximate  price 
that  I  advise  them  is  their  cost. 

Q.  Do  you  ever  give  then  an  exact  price  that  it  will  cost 
them? — A.  No,  not  unless  I  have  it  on  hand,  then  I  would. 

Q.  How  is  the  price  arrived  at  that  you  charge  your 
client  for  securities  which  they  have  agreed  to  purchase 
and  which  you  have  recommended  that  they  purchase? — A. 
How  do  I  arrive  at  their  costs? 

Q.  Yes. — A.  Well,  if  I  purchase  it,  the  day  that  it  is 
sold  I  take  the  actual  cost  plus  nothing  in  excess  of  this 
agreement  and  if  the  security  is  long  and  I  have  held  it  for 
sometime  I  try  to  ascertain  the  nearest  correct  market  and 
do  the  same  thing. 

c  • 

Mr.  McCreery:  Market  on  that  day? — The  Witness:  Yes, 
the  nearest  correct  market  on  the  day  of  the  sale  to  the 
customer. 

Q.  (By  Mr.  Lungren)  How  do  you  ascertain  the  mar¬ 
ket  to  which  you  refer? — A.  When  they  are  long — when  se¬ 
curities  are  long? 

Q.  Yes. — A.  Well,  there  are  several  ways.  I  have  a 
wire  that  I  have  sent  to  me  out  of  New  York  each  morning 
which  is  sent  to  me  early  in  the  morning,  the  purpose  of 
which  is  to  give  me  some  idea  of  where  the  markets  are  and  I 
talk  with  New  York  frequently  and  if  I  am  dealing  in  some 
one  security  quite  a  bit  I  keep  in  pretty  close  touch  with  it, 
like  I  would  say  4  4  Are  there  any  sales  today  of  ABC  and  if 
so  at  what,  and  what  would  it  cost  if  I  bought  this  day?” 
Some  method  of  that  sort  and  if  there  isn’t  anything  at  all 
I  usually  take  the  mean  between  the  quotes  that  I  have 
gotten  for  that  day  out  of  New  York. 

Q.  From  whom  do  you  receive  the  quotes  which  you  men¬ 
tion? — A.  Leonard  Dittell  of  Lewis ohn  &  Company  send  it 
to  me. 

Q.  Will  you  state  what  the  business  of  Lewisohn  &  Com¬ 
pany  is,  if  you  know? — A.  Well,  I  believe  they  are  a  regis¬ 
tered  broker  and  dealer  and  I  believe  they  are  also  a  stock 
exchange  member. 

Q.  You  mean  a  broker  and  dealer  in  securities? — A.  Yes. 
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Q.  After  yon  receive  these  telegrams  or  wires  which  yon 
mention,  do  yon  transcribe  that  information  onto  any  other 
record  in  yonr  office? — A.  Yes,  we  transcribe  it  on  a  sheet 
so  that  it  is  easier  read  and  so  that  we  will  have  it  to  refer 
to  if  we  need  it. 

Q.  Do  yon  make  any  disclosure  to  yonr  clients  at  the  time 
that  yon  sell  a  particular  security  to  that  client  of  the  price 
which  the  firm  of  E.  W.  Hughes  and  Company  paid  for  that 
security? — A.  No. 

Q.  Do  yon  make  any  disclosure  to  a  client  at  the  time 
of  selling  a  security  to  that  client  of  the  market  price  of  the 
security  which  you  have  recommended  that  the  client  pur¬ 
chase? — A.  No. 

Q.  Do  you  make  any  disclosure  to  a  client  at  the  time 
of  selling  a  security  to  that  client  of  the  market  price  of  the 
security  which  you  have  recommended  that  the  client  pur¬ 
chase? — A.  No.  j 

Q.  Do  you  make  any  disclosure  of  any  bid  and  ask  prices 
for  the  security  which  you  have  recommended  that  your  client 
purchase? — A.  To  the  client? 

Q.  To  the  client  ? — A.  No. 

Q.  Do  your  clients  ever  request  information  as  to  the 
cost  of  the  particular  security  to  the  firm? — A.  Very  sel¬ 
dom.  | 

Q.'  Do  you  recall  any  such  instance? — A.  Oh,  I  remem¬ 
ber  one  in  the  last  year,  possibly. 

Q.  Who  was  that? — A.  Well,  there  was  a  man  came  in 
and  asked  me — and  said  he  had  seen  a  certain  security  on 
the  exchange  and  it  was  such  and  such  a  price  and  was  it  true 
that  I  had  marked  it  up  the  certain  amount,  and  I  said  it 
certainly  was  and  referred  him  to  his  agreement  and  he  said 
well  that  is  fine;  he  just  wanted  to  have  an  understanding; 
that  he  was  perfectly  satisfied,  but  he  just  wanted  to  know 
about  it.  And  that  was  all  there  was  to  it. 

Tr.  153-156.  j 

Q.  Do  you  recall  any  such  instances? — A.  Oh,  I  remem- 
of  your  clients  have  requested  information  as  to  the 
cost  to  you  of  a  security  which  you  have  recommended  that 
they  purchase? — A.  I  don’t  recall  anything  specific.  If  at 
any  time  one  of  my  clients  wants  to  ask  anything,  why,  of 

i 

Note:  The  “man”  above  referred  to  was  identified  as  the  “father  of 
Virginia  Gooch  and  of  Elberta  Gooch  Fite,  both  clients  of  Petitioner'’ 
(Tr.  156). 
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course,  I  will  answer  them  and  they  all  know  that.  But  I 
don’t  recall  any  specific  instance  in  quite  a  long  time. 

Q.  Where  you  buy  a  security  on  the  same  day  that  you 
sell  it  to  a  client,  do  you  purchase  that  security  before  or 
after  you  have  received  the  order  from  the  client? — A.  Well, 

I  answered  that  once,  I  think.  Usually  purchased  after  I  talk 
to  the  client. 

Q.  And  have  obtained  the  client’s  agreement  to  purchase 
the  security? — A.  Well,  well,  I  wouldn’t  exactly  say  that. 
Let  me  use  a  specific  example  perhaps  that  will  make  it  a 
little  clearer.  I  am  talking  to  you  about  purchasing  a  bond, 
we  will  say,  and  that  it  will  cost  you  approximately  85  and 
you  say  all  right  and  sometime  very  shortly  there  I  will  pur¬ 
chase  that  bond. 

Q.  You  mean  very  shortly  thereafter?? — A.  That  is 
right.  I  will  purchase  that  bond  and  whatever  it  costs  me  I 
add  to  it,  whatever  is  in  keeping,  and  it  may  be  an  exact 
85,  it  may  be  fractionally  this  way  or  that  way. 

Exam.  Clarkson:  Pardon  me,  what  do  you  mean  by  that 
expression  “whatever  may  be  in  keeping”? — The  Witness: 
Well,  there  is  a  maximum  set  out  on  this  agreement  that  I  do 
not  go  over.  But  sometimes  I  do  make  it  less  than  that 
maximum.  It  might  be  that  I  was  purchasing  a  number  of 
things  for  the  client  at  that  time  and  decided  to  reduce  those 
somewhat  or  something  of  that  sort,  ,  but  it  never  goes  over 
the  amount.  It  might  go  under. 

Exam.  Clarkson:  You  mean  whatever  is  in  keeping  with 
that  contract? — The  Witness:  Correct. 

Q.  (By  Mr.  Lungren)  By  the  agreement  you  mean 
Commission’s  Exhibit  No.  4  which  has  been  offered  and  re-  . 
ceived  in  evidence  here? — A.  That  is  right. 

Q.  I  notice  the  agreement  with  respect  to  stocks  provides 
for  a  mark-up  over  and  above  a  base  price? — A.  Yes. 

Q.  Is  that  correct? — A.  That  is  right. 

Q.  And  what  is  the  base  price? — A.  Well,  if  it  is  pur¬ 
chased  the  day  that  it  is  sold  the  base  price  is  the  cost.  If 
it  has  been  purchased  previously,  the  base  price  could  be  an 
actual  sale  that  day.  It  could  be  and  usually  is  the  mean 
between  the  quotations  which  I  receive  and,  of  course,  those 
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quotations,  as  I  said  before,  are  not  actual ;  they  are  indica¬ 
tive.  But  I  usually  use  those  anyway. 

Mr.  McCreery :  In  the  absence  of  an  actual  sales  price! —  j 
The  Witness:  Yes.  j 

Mr.  McCreery :  Where  do  you  procure  information  as  to  | 
actual  sale  prices? — The  Witness:  Usually  out  of  New 
York.  I  don’t  talk  to  them  everyday  but  I  talk  to  them  often 
enough  to  know  what  my  markets  are  and  know  what  is  be¬ 
ing  offered  and  at  what  prices  and  it  is  a  little  more  accurate 
market  than  the  daily  quotations. 

_  _  i 

Q.  (By  Mr.  Lungren)  Who  do  you  talk  to  in  New  York! 
— A.  Leonard  Dittell. 

Q.  He  is  the  party  that  you  previously  mentioned? — A. 
That  is  correct. 

Q.  And  do  you  call  Mr.  Dittell  every  day?* — A.  No,  I 
don’t  call  every  day. 

Q.  Approximately  how  often  do  you  call? — A.  I  call  him 
or  he  calls  me,  I  would  say  several  times  a  week. 

Q.  Could  you  be  more  specific,  what  do  you  mean  by  “sev¬ 
eral  times  a  week”? — A.  About  three  times,  perhaps.  About 
two  or  three  times. 

Mr.  McCreery :  The  number  of  calls  would  depend  on  the 
volume  and  operations  during  that  week,  wouldn’t  it? — The 
Witness :  Yes,  that  has  a  great  deal  to  do  with  it.  He  usual¬ 
ly  calls  me  or  I  call  him  and  try  to  get  an  idea  of  what  the 
markets  are  on  some  of  these  things  that  I  am  specifically 
dealing  in.  Usually  I  am  dealing  in  a  certain  number  of 
securities  and  I  keep  rather  close  track  of  those  while  I  am 
working  on  them. 

Mr.  McCreery:  If  you  have  a  good  many  dealings  in  the 
week  you  will  have  more  calls? — The  Witness:  If  you  have 
a  good  many  in  the  week,  ordinarily  they  are  bought  the 
same  day. 

Exam.  Clarkson:  When  you  say  you  are  trying  to  in¬ 
quire  from  New  York  what  your  markets  are,  you  mean 
market  prices? — The  Witness:  That  is  right,  prices  and 
volume,  Mr.  Clarkson.  That  is,  whether  there  is  very  much 
or  whether  the  market  is  thin  and  so  forth. 
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Q.  (By  Mr.  Lungren)  Then,  if  I  understand  you  cor¬ 
rectly,  Mrs.  Hughes,  with  respect  to  stocks  where  you  buy 
and  sell  shares  of  stock  on  the  same  day,  you  use  the  cost  of 
that  stock  to  you  as  the  base  price? — A.  Yes. 

Q.  Do  you  recall  any  instances  where  you  may  have 
purchased  a  security  two  or  three  days  after  you  have  sold 
that  security  to  a  client? — A.  Yes, — that  is,  I  don’t  recall 
any  specific  ones  at  the  moment  but  that  could  easily  happen 
because  I  might  make  a  transaction  and  the  security  would 
not  be  available  that  day.  Or  I  might  feel  that  I  could 
get  it  at  a  lesser  price  and  couldn’t  get  it  and  waited  until 
I  could. 

Q.  In  such  an  instance,  how  would  you  figure  the  base 
price? — A.  Cost 

Q.  The  cost  to  you? — A.  Yes. 

Q.  When  we  refer  to  a  base  price,  you  understand  we  are 
referring  to  the  base  price  mentioned  in  Exhibit  No.  4? — 
A.  Yes. 

Q.  You  stated  a  while  back,  Mrs.  Hughes,  that  you  re¬ 
ceive  telegrams  from  the  offices  of  Lewisohn  &  Company  in 
New  York  every  day  which  contain  quotations,  that  is  bid 
and  asked  for  prices  for  various  securities? — A.  Yes. 

Tr.  156-161. 

161  Qi  (By  Mr.  Lungren)  Is  that  correct,  Mrs.  Hughes? 

'  — A.  Yes,  I  have  a  wire  from  them  each  morning. 

It  ordinarily  comes  in  before  eleven  o’clock  and  it  is  com¬ 
piled  within  the  first  hour  of  trading  and  they  send  it  to  me 
and  I  pay  for  the  wire  in  order  to  get  the  quotations.  I 
imagine  there  must  be  about  forty  or  fifty  of  those  securities 
that  we  are  especially  interested  in.  They  get  these  in  the 
morning  and  they  send  them  to  me  by  wire  so  I  will  have  an 
indication  of  what  the  market  is  on  those  securities  on  that 
day. 

Exam.  Clarkson:  Would  you  say  that  the  wire  comes  from 
Mr.  Lewisohn  or  Mr.  Dittell? — The  Witness:  He  is  an  em¬ 
ployee  of  Lewisohn  and  it  is  the  same  thing  practically. 

Mr.  McCreery:  I  object,  Your  Honor,  to  the  use  of  the 
words  “actual  quotes,  bids  and  asked”  that  is  the  assump¬ 
tion  I  was  objecting  to. — The  Witness:  It  isn’t  an  actual 
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bid  and  ask.  It  is  what  I  call  an  indicative  quote  the  same 
as  the  National  Quotation  Services.  It  is  simply  that  some 
dealers  may  be  interested  in  a  security  at  a  certain  price 
or  may  be  interested  in  selling  them  at  a  certain  price,  but 
it  isn’t  any  actual  market.  The  market  is  actually  wherever 
it  occurs  that  day,  somewheres  in  between.  If  that  is  what 
you  are — ?  j 

Q.  (By  Mr.  Lungren)  You  mean  by  that  that  the  bid 
and  asked  prices  contained  in  those  telegrams  which  you  re¬ 
ceive  from  Lewisohn  &  Company  are  not  firm  bid  and  asked 
prices? — A.  That  is  right,,  they  are  not  firm,  that  is  correct. 

Q.  Then,  if  I  understand  you  correctly,  the  information 
contained  on  these  telegrams  which  you  receive  from  Lew¬ 
isohn  &  Company  are  transcribed  on  sheets  which  you  main¬ 
tain  as  a  permanent  record  in  your  office? — A.  That  is  right. 

Q.  In  selling  a  security  to  a  client  which  you  have  recom¬ 
mended  that  client  purchase,  do  you  exhibit  these  telegrams 
or  the  sheets  to  which  you  have  transcribed  the  information 
contained  in  the  telegram  to  the  client? — A.  No,  I  may  have 
the  sheet  right  there  in  front  of  me,  but  I  don’t  hand  it  to 
the  client. 

Q.  Do  you  use  those  quotations  which  you  receive  from 
Lewisohn  &  Company  in  figuring  the  base  price  mentioned  in 
Exhibit  4  where  you  sell  a  security  to  a  client  which  you 
have  owned  for  some  period  of  time? — A.  Oftentimes  when 
I  have  nothing  more  definite  than  that  that  is  what  I  use. 

Q.  Well,  what  would  be  more  definite  information? — 
A.  Well,  well,  at  times  I  happen  to  know  of  a  sale  on  a 
security — now,  as  an  example,  we  have  sold  a  great  deal  of 
Mission  Oil,  which  is  a  very  tight  market  which  never  sells 
on  anything  but  its  asked  side.  Now,  my  quotation  there 
might  read — at  the  moment  it  might  read  40-42  on  the  quo¬ 
tation.  Now,  if  I  sold  that  day,  say  I  had  it  in  a  long  posi¬ 
tion,  in  the  absence  of  being  able  to  get  any  actual  indica¬ 
tion  of  that  market  that  day,  for  instance  if  I  talked  to  New 
York  and  said  “Where  did  Mission  sell  today?”  and  they 
said  “It  sold  at  41*4.”  Why,  that  establishes  it.  Or  if  they 
said  there  isn’t  any  offered  at  all  I  might  say  “Well,  what 
do  you  think  it  would  cost  me?”  “Well,  it  would  cost  you 
42  if  you  got  any;  there  is  none  being  offered.”  That  would 
give  me  a  price  there  of  around  42.  In  the  absence  of  any 
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of  that  I  go  back  to  my  quotation  and  take  41  and  use  it  as 
a  base. 

Q.  When  you  say  that  you  have  learned  there  has  been  a 
sale  at  a  certain  price  and  that  establishes  it,  do  you  mean 
that  that  establishes  the  base  price  which  you  will  use? — 
A.  That  is  right. 

Q.  Will  you  explain  briefly  what  you  mean  by  long  posi¬ 
tion? — A.  Well,  I  mean  by  long  position  something  that  I 
hold  and  have  held  for  several  days  or  maybe  much  longer 
than  several  days. 

Mr.  McCreery :  May  I  ask  a  question  to  put  a  little  more 
light  on  that?  In  other  words,  that  would  be  a  security  that 
wasn’t  purchased  pursuant  to  this  particular  expected  sale? — 
The  Witness:  Oh,  yes. 

Q.  (By  Mr.  Lungren)  Has  it  been  your  experience,  Mrs. 
Hughes,  that  your  clients  generally  follow  your  advice  or 
recommendations  as  to  the  securities  which  you  believe  they 
should  buy  or  sell? — A.  Yes,  in  almost  every  instance. 

Q.  Do  you  retain  custody  of  the  securities  which  you  have 
sold  to  your  clients  or  do  you  deliver  them  to  your  clients  ? — 
A.  Both. 

Q.  What  is  the  approximate  proportion  which  you  hold 
and  deliver? — A.  Gracious,  I  don’t  know  whether  I  could 
answer  that. 

Tr.  161-165. 

165  Q.  (By  Mr.  Lungren)  That  would  involve  ap¬ 
proximately  how  many  customers  or  clients? — A. 
Why,  I  would  guess  about  fifty. 

Q.  Have  you  any  idea  as  to  the  approximate  value  of 
the  securities  which  you  hold  for  your  clients? — A.  No,  I 
haven’t.  I  imagine  I  could  figure  it  up  by  looking  at  the 
audit  of  them,  but  I  really  haven’t — I  would  say  there  is 
about  a  million,  probably. 

Q:.  You  mean  the  valuation  would  be  approximately  $1,- 
000,000? — A.  Something  like  that. 

Q.  How  do  you  hold  those  securities  for  your  clients? — 
A.  You  mean  what  arrangement  do  I  have  with  the  client? 

Q.  Yes. — A.  Well,  if  the  client  wants  his  securities  left 
there  he  leaves  them  and  we  give  them  a  receipt  for  the 
securities.  Then  the  securities  are  properly  entered  in  the 

Note:  Arleen  W.  Hughes  testified  at  page  165  of  the  Transcript  of 
the  Rett>rd  that  she  guessed  that  about  one:third  of  her  “accounts” 
left  their  purchased  securities  in  her  safekeeping. 
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books  and  they  are  then  taken  down  and  put  in  boxes  which  I 
are  specified  as  clients’  boxes,  boxes  that  have  nothing  that  j 
belongs  to  me  or  the  firm  in  them,  and  they  are  pnt  in  sep¬ 
arate  envelopes  with  the  name  of  the  owner  on  the  outside 
and  their  address,  and  those  correspond  with  the  position 
ledger  and  the  customer  ledgers  and  all  other  bookkeeping 
records.  i 

Mr.  McCreery :  Yon  mean  boxes — safety-deposit  boxes? — 
The  Witness :  Safety-deposit  boxes,  yes.  Does  that  answer 
your  question? — Mr.  Lungren:  Yes,  I  believe  so. 

Q.  How  are  those  securities  which  you  hold  for  your 
clients  registered? — A.  Well,  most  of  them  are  registered  j 
in  the  name  of  E.  W.  Hughes  and  Company. 

Q.  Are  some  registered  in  the  name  of  a  client? — A.  Some,  i 

Q.  With  respect  to  securities  which  you  hold  for  your  j 
clients  and  which  are  registered  in  the  name  of  E.  W.  Hughes 
and  Company,  how  are  the  dividends  and  interest  paid  on 
those  securities  handled? — A.  We  would  get  a  check  for  j 
a  total  amount  from  the  company  in  the  name  of  E.  W. 
Hughes  and  Company  and  then  we  keep  a  record  of  every-  i 
thing  we  have  that  is  in  our  name,  who  it  belongs  to,  and  j 
how  many  shares  and  when  a  dividend  is  disbursed,  that  divi-  i 
dend  has  to  check  with  the  total  amount  of  the  check  and  i 
sometimes  checks  are  mailed  to  the  individuals  and  some¬ 
times  they  are  credited  to  their  accounts,  depending  upon 
what  they  have  requested  us  to  do  in  regard  to  it 

Q.  Do  you  have  some  accounts  that  accumulate  their  in¬ 
terest  and  dividends  for  the  purpose  of  purchasing  other  se-  j 
curities  which  you  may  recommend  that  they  purchase? — 
A.  That  is  right.  I 

Q.  You  maintain  your  offices  in  Colorado  Springs,  Colo¬ 
rado? — A.  That  is  right. 

Q.  Do  you  have  any  customers  or  clients  residing  outside 
of  Colorado  Springs? — A.  Yes,  I  do. 

Q.  Approximately  how  many  customers  do  you  have  that  j 
do  not  reside  in  Colorado  Springs? — A.  You  are  so  statis¬ 
tical.  I  don’t  remember  these  things.  Let  me  see  if  I  can  j 
give  you  an  idea. 

*  Q.  A  rough  guess  will  do. — A.  Well,  this  is  a  pretty 
rough  one.  I  would  guess  maybe  twenty  or  twenty-five. 
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Sometimes  when  you  add  these  up  you  find  there  is  more 
than  yon  think. 

Q.  Where  do  those  clients  that  reside  outside  of  Colorado 
Springs  reside? — A.  Well,  there  are  some  in  California, 
some  in  New  York,  some  in  the  middle  west,  one  in  England. 
So  they  are  pretty  well  scattered.  It  must  be  people  who  have 
either  lived  in  Colorado  and  moved  away  or  at  the  time  we 
had  the  New  York  office  there  may  have  been  a  client 

Q.  How  do  yon  service  the  accounts  of  clients  who  do 
not  reside  in  Colorado  Springs? — A.  Either  by  letter  or 
personal  contact. 

Q.  And  are  those  accounts  generally  handled  in  the  same 
manner  as  the  accounts  for  your  other  clients,  as  you  have 
previously  described  it? — A.  Yes,  they  are  handled  the 
same  way. 

Q.  Do  you  from  time  to  time  call  on  your  clients  who 
reside  outside  of  Colorado? — A.  Oh,  yes,  there  is  hardly 
any  of  them  that  I  don’t  see  once  a  year  anyhow  and  most 
of  them  three  or  four  times. 

Q.  It  is  a  fact,  is  it  not,  Mrs.  Hughes,  that  you  have  from 
time  to  time  had  certain  discussions  with  members  of  the 
staff  of  the  Securities  and  Exchange  Commission  regarding 
your  manner  and  methods  of  doing  business? — A.  Yes. 

Q.  And  you  have  received  certain  correspondence  relating 
to  your  manner  and  methods  of  doing  business? — A.  That 
is  right. 

Tr.  165-168. 

173  Q.  (By  Mr.  Lungren)  You  testified  this  morning, 

1  Mrs.  Hughes,  that  you  subscribed  to  certain  services, 
including  Moody’s? — A.  That  is  right 

Q.  Is  that  correct? — A.  That  is  right. 

Q.  And  would  you  describe  briefly  the  nature  of  that  serv¬ 
ice? — A.  Well,  it  is — that  is  it — right  there  (indicating).  It 
is  a  statistical  service,  one  volume  covers  industrials,  one 
covers  utilities,  and  one  covers  investment  companies  and 
banks,  and  the  other  one  covers  municipalities,  and  it  is  a 
statistical  service  on  a  very  large  number  of  companies.  It 
isn’t  all  companies  but  it  is  on  a  large  number  of  companies. 
It  usually  gives  the  brief  history  of  the  company  and  four 
or  five  years’  earnings  and  that  type  of  thing. 

Note:  Commission  Exhibits  5,  6,  7  and  8  were  received  in  evidence 
at  this  point  Nos.  5,  6  and  7  were  received  by  Petitioner  and  No.  8 
was  maned  by  Petitioner  (Tr.  169-172). 
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Q.  Nature  of  the  company’s  business? — A.  That  is  cor¬ 
rect.  i 

***** 

Q.  (By  Mr.  Lungren)  And  is  Standard’s  the  same  kind 
of  a  service? — A.  Yes,  excepting  that  the  Standard  Service 
which  I  take  is  not  the  manuals,  the  yearly  manuals,  it  is 
the  weekly  and  semi-weekly  service  that  keeps  the  issues 
more  up-to-date  as  to  current  earnings  and  markets  and 
developments. 

Q.  Is  Fitch’s  the  same  type  of  service? — A.  On  the 
Fitch’s  I  use  the  same  type  as  I  do  on  the  Standard.  The 
only  strictly  statistical  one  that  I  use  is  the  Moody’s.  The 
Investograph,  of  course,  is  strictly  on  listed  stocks. 

Q.  What  do  you  mean  by  “listed  stocks”? — A.  On  the 
big  board — the  Stock  Exchange. 

Q.  New  York  Stock  Exchange? — A.  Correct. 

Q.  Your  clients  who  reside  outside  of  Colorado  Springs, 
do  you  retain  the  securities  in  your  custody  which  you  sell  to 
them? — A.  Oh,  some,  but  on  others  they  hold  their  own. 

Q.  With  respect  to  the  securities  for  out-of  town  clients 
which  you  do  retain  in  your  custody  in  the  maimer  in  which 
you  have  described,  are  those  securities  registered  in  the 
name  of  the  customer  or  in  the  name  of  E.  W.  Hughes  and 
Company? — A.  Both. 

Q.  Do  you  retain  any  securities  for  customers  in  the  man¬ 
ner  in  which  you  have  described  registered  in  the  name  of 
E.  W.  Hughes  and  Company  for  the  purpose  of  facilitating 
a  sale  of  those  securities? — A.  Well,  those  are  registered  in 
the  name  of  E.  W.  Hughes  and  Company  for  several  reasons ; 
one  is  that  if  a  client  asks  us  to  sell  something  or  we  recom¬ 
mend  that  it  be  sold,  it  is  much  easier  to  take  care  of  it  than 
it  is  to  either  ship  the  security  or  a  power  of  attorney  to 
them  to  sign ;  also,  most  of  the  accounts  where  we  retain  the 
securities  in  custody  leave  their  income  with  us  to  be  taken 
care  of  in  some  manner  that  they  have  designated.  Some 
have  it  added  to  their  credit  but  we  also  have  a  number  of 
accounts  where  the  securities  are  in  custody  that  they  have 
me  send  them  a  certain  regular  amount  each  month  and  then 
let  the  rest  of  it  build  up  until  the  end  of  the  year  and  then 
they  pay  their  taxes  with  it.  And,  then,  if  there  is  a  surplus 
they  take  it  at  that  time.  In  other  words,  some  people  just 
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don’t  seem  to  be  able  to  adjust  themselves  to  a  hundred  dol¬ 
lars’  income  each  month  and  two  hundred  next  month  and 
they  overspend  it  on  one  or  the  other  and  they  just,  say, 
figure  it  out  by  the  year  and  divide  it  by  twelve  and  I  just 
send  them  a  check  the  first  of  each  month. 

Q.  Where  you  retain  the  dividends  and  interest  received 
on  these  securities  for  a  client  do  you  assist  that  client  in 
making  out  his  income  tax  return? — A.  Yes,  oh,  yes,  we 
usually  send  a  detail  at  the  end  of  the  year  to  each  one  of 
them  showing  all  profits  and  losses  and  income  and  taxes  and 
commissions  and  that  kind  of  stuff. 

Mr.  McCreery:  Only  in  relation  to  their  investments? — 
The  Witness:  Oh,  yes,  certainly.  We  don’t  make  up  the 
tax.  1  We  just  send  them  the  information  that  they  put  on 
the  tax. 

Q.  (By  Mr.  Lungren)  Is  it  your  practice  to  ever  sug¬ 
gest  to  your  clients  that  they  leave  their  securities  in  your 
custody? — A.  No,  I  don’t  make  a  point  of  suggesting  it.  It 
usually  comes  about  as  a  development.  For  instance,  here 
within  the  last  couple  of  weeks  a  person  who  is  related  to  a 
client  of  mine  came  in  and  when  we  went  to  deliver  the  se¬ 
curities  to  her  she  said  “Well,  I  am  travelling  all  the  time, 
what  in  the  world  am  I  going  to  do  with  these  things?”  and 
my  assistant  came  in  to  me  and  said  “Shall  I  tell  her  that 
we  will  keep  them  if  she  wants  us  to,  temporarily?”  And  I 
said  “Yes,  you  can  tell  her  that  but  I  am  not  particularly 
anxious  about  it.”  So  she  did  and  this  lady  said  “Oh,  will 
you,  you  don’t  know  what  that  means  to  me.  I  haven’t  found 
anybody  that  would  take  care  of  things  like  that  for  me.” 
So,  she  left  them,  but  we  don’t  urge  it 

•  •  •  •  • 

Q.  (By  Mr.  Lungren)  Do  you  subscribe  to  any  invest¬ 
ment  adviser’s  services,  that  is,  services  that  contain  buy  or 
sell  recommendations? — A.  No.  As  you  know,  both  Stand¬ 
ard  and  Fitch  presume  to  do  that  but  I  don’t  exactly  con¬ 
sider  them  an  advisory  service.  The  service  that  I  have  is 
not  advisory. 

Q.  I  show  you  what  has  been  marked  as  Commission’s  Ex¬ 
hibit  No.  9  and  ask  you  what  that  is,  Mrs.  Hughes? — A.  Well, 
it  is  a  transcript  of  the  wires  that  I  received  from  the  east 
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of  the  quotations  daily.  In  other  words,  it  is  my  copy  of 
the  original  wire. 

Q.  That  is,  Exhibit  No.  9  is  made  in  your  office  from  the 
telegrams  which  you  receive  from  Lewisohn  &  Company  in 
New  York  containing  quotations  regarding  various  securi¬ 
ties,  is  that  correct? — A.  That  is  right.  Of  course  those — 
I  don’t  know  whether  you  want  to  qualify  that,  they  are 
nominal  quotations,  of  course.  I  don’t  consider  them  firm 
bids. 

Q.  I  believe  you  have  so  testified. — A.  Yes,  that  is  right. 

Mr.  McCreery:  In  other  words,  they  are  not  either  actual 
bids  or  actual  asks? — The  Witness:  No,  they  are  not  a  bible 
on  quotations,  they  are  just  as  I  say. 

Exam.  Clarkson:  Do  they  disclose  actual  sales? — The  Wit¬ 
ness:  No,  sir.  I 

Exam.  Clarkson:  Not  in  any  instance? — The  Witness: 
Not  at  all  on  this. 

Q.  (By  Mr.  Lungren)  You  do,  however,  use  these  quo¬ 
tations  in  determining  the  base  price  mentioned  in  the  con¬ 
tract,  Exhibit  No.  4? — A.  Yes,  that  is  correct,  unless  I  have 
something  actual  to  take  their  place,  that  is  right. 

j 

Mr.  McCreery: '  If  you  have  the  actual  then  you  don’t  use 
these? — The  Witness:  That  is  correct. 

! 

Q.  (By  Mr.  Lungren)  What  period  of  time  does  Exhibit 
No.  9  cover? — A.  They  ran  from  August  7,  1944  through 
August  30,  1945. 

Tr.  173-179. 

Q.  Do  you  consider  these  quotations  appearing  on  Ex¬ 
hibit  No.  9  as  an  indication  of  the  prevailing  market  price  ? — 
A.  Yes,  they  are  an  indication  You  have  to  be  pretty  fa¬ 
miliar  with  your  markets,  of  course,  to  use  them.  But  they 
are  an  indication. 

Q.  And  you  do  in  fact  use  them  in  certain  instances  in  de¬ 
termining  the  base  price  mentioned  in  Exhibit  No.  4? — A.  In 
certain  instances,  yes. 

Q.  Is  it  your  practice,  Mrs.  Hughes,  at  the  time  of  con¬ 
summating  a  sale  of  a  security  to  one  of  your  clients,  which 
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security  you  have  recommended  that  your  client  purchase, 
to  exhibit  the  quotations  appearing  in  Exhibit  No.  9  to  that 
client? — A.  No. 

Tr.  181. 

Elbebta  Gooch  Fitz,  a  witness  for  the  Commission,  testi¬ 
fied  as  follows : 

Direct  Examination. 

182  Q.  (By  Mr.  Lungren)  State  your  name,  please? — 
A.  Elberta  Gooch  Fitz. 

Q.  Where  do  you  reside,  Miss  Fitz? — A.  My  legal  resi¬ 
dence  in  Louisville,  Kentucky:  I  am  out  here  for  the  summer. 

Q.  You  regularly  spend  your  summers  in  Colorado 
Springs? — A.  Yes. 

Q.  Have  you  from  time  to  time  purchased  any  securities 
or  stocks  or  bonds  from  the  firm  of  E.  W.  Hughes  and  Com¬ 
pany? — A.  I  have. 

Q.  Are  you  acquainted  with  Mrs.  Hughes? — A.  Yes. 

Q.  How  long  have  you  done  business  with  that  firm? — 
A.  Oh,  I  would  say  since  1940  or  1941,  maybe  1939.  I  am 
really  not  awfully  sure  about  that. 

Q.  How  did  you  happen  to  commence  doing  business  with 
Mrs.  Hughes? — A.  Well,  I  have  just  known  that  she  has 
a  reputation  or  business  and  I  have  already  heard  what  a 
fine  business  it  was  and  that  is  about  the  reason  I  consid¬ 
ered  it. 

Q.  Do  you  have  any  relatives  who  do  business  with  her? — 
A.  Yes,  I  do. 

Q.  Who  are  they? — A .  My  sister  and  my  mother. 

Q.  What  is  the  name  of  the  person  with  whom  you  trans¬ 
act  such  business  with  E.  W.  Hughes  and  Company? — A.  With 
Mrs.  Hughes. 

•  •  •  •  • 

Q.  Do  you  recall  whether  you  have  entered  into  any  con¬ 
tracts  or  memorandum  of  agreements  with  the  firm  of  E.  W. 
Hughes  and  Company? — A.  Yes,  I  have. 

Q.  I  show  you  what  has  been  marked  as  Commission’s 
Exhibit  No.  4  and  ask  you  if  that  is  a  true  and  correct  copy 
of  the  agreement  which  you  signed? — A.  It  looks — I  am 
sure  it  is. 

Q.  Do  you  recall  when  you  entered  into  that  agreement? — 
A.  I  couldn’t  tell  you  the  exact  dates. 


SECURITIES  AND  EXCHANGE  COMMISSION  11£ 

i 

•  l 

Q.  Could  you  give  us  an  approximate  time? — A.  I  really 
don’t  know.  I  really  can’t  answer  that  question  because  it 
was  sometime  after  I  started  doing  business  with  Mrs. 
Hughes,  but  I  really  couldn’t  give  you  the  date  of  that. 

Q.  Do  you  recall  what  induced  you  to  sign  this  agreement. 
Exhibit  No.  4? — A.  I  wouldn’t  call  it  an  inducement;  it  was 
just  an  agreement  between  Mrs.  Hughes  and  myself  as  a 
way  of  doing  business  and  so  forth.  I  wouldn’t  call  it  an 
inducement.  There  wasn’t  no  inducement  made.  I  mean, 
it  was  signed  willingly. 

Q.  Did  Mrs.  Hughes  present  the  agreement  to  you?— 
A.  That  is  right. 

Q.  Do  you  recall  what  she  said  at  the  time? — A.  I  don’t, 
Mr.  Lungren. 

Q.  Did  she  say  anything  as  to  the  purpose  of  the  agree¬ 
ment? — A.  Oh,  yes,  she  just  mentioned  what  was  in  the 
contract  and  would  specify  as  to  certain  charges  which  could 
be  made  which  would  be  agreeable  to  me  as  a  client  and  the 
firm.  I  couldn’t  tell  you  exactly  what  was  in  it  or  the  date 
when  it  was. 

Q.  Was  a  copy  of  the  agreement  left  with  you? — A.  That 
is  right 

Q.  Do  you  have  that  copy  now? — A.  It  is  in  Louisville. 

Tr.  182-185: 
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186  Q.  What  has  induced  you  to  purchase  any  of  the 
securities  from  this  firm  which  you  have  purchased?— 
A.  Well,  I  went  to  Mrs.  Hughes  for  advice  and  suggestions 
for  investments;  that  would  be  about  what  I  could  say—, 
went  to  her  for  advice  and  suggestions. 

Q.  Could  you  briefly  explain  what  advice  she  gives  you 
at  the  time  you  request  such  advice  for  investment? — A.  She 
draws  out  a  program  of  suggested  securities  and  tells  us  the 
approximate  amount  or  estimated  amount  of  income  and  the 
financial  condition  of  the  company  and  how  they  stand  in 
comparison  to  others,  whether  it  was  utilities  or  whatever 
it  is,  and  goes  into  quite  a  long  discussion  as  to  their  con¬ 
dition  and  standings,  and  if  it  is  a  risk  tells  us  then  if  it  is 
a  risk.  If  it  is  strictly  an  investment  then  it  is  strictly  an 
investment  Just  goes  over  the  suggested  programs  very 
thoroughly. 
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Q.  1  Calling  your  attention  to  Commission’s  Exhibit  No.  4 
and  particularly  to  paragraph  (i)  which  states  that  the  com¬ 
pany  when  acting  as  an  investment  adviser  shall  act  as  princi¬ 
pal  in  every  such  transaction  except  as  otherwise  agreed, 
was  any  explanation  made  of  that  paragraph  in  the  contract 
at  the  time  that  you  signed  it? — A.  I  couldn’t  remember 
that,  Mr.  Lungren,  I  know  she  has  explained  many  times 
the  difference  between  principal  and  agent,  but  I  couldn’t 
say  whether  that  was  done  at  the  time  of  this.  I  don’t  know 
the  exact  time. 

Q.  Do  you  know  what  a  principal  is? — A.  I  think  so.  I 
should  by  now.  I  won’t  promise.  I  have  been  told  enough 
I  should  know. 

Q.  "Will  you  state  what  a  principal  is,  according  to  your 
understanding  ? — A.  The  principal  is  when  the  company 
suggests  an  investment  and  then  submits  it  to  you  and  you 
take  it  or  leave  it,  so  to  speak  They  suggest  an  investment. 
That  is  the  way  I  always  interpret  it. 

Q.  Do  you  know  what  a  dealer  is? — A.  Well,  I  don’t 
know.  You  are  getting  very  technical  here  now.  Which  is 
an  agent — one  that  purchases  it  for  you,  and  you  ask  them 
to  buy  something  they  will  go  ahead  and  do  it.  That  is  an 
agent.  That  is  what  I  would  say  is  an  agent.  And  principal 
is  when  they — I  don’t  know  what  the  difference  between  a 
dealer — they  just — .  I  don’t  know. 

Q.  Assuming  that  a  dealer  and  a  principal  is  the  same 
thing? — A.  I  don’t  know  whether  they  are  or  not. 

Q.  Assuming  that  a  dealer  and  a  principal  is  the  same 
thing,  do  you  know  what  a  principal  or  a  dealer  is? — A.  I  as¬ 
sume — I  wouldn’t  think  that  a  dealer  would  give  you  any 
advice  as  to  what  the  position  of  the  market  of  the  stock 
is.  I  mean,  they  would  just  sell  it  without  any  telling  you 
anything  about  the  stock  That  would  be  my — 

Q.  Under  the  terms  of  this  memorandum  agreement,  Ex¬ 
hibit  No.  4,  did  you  understand  that  the  firm  of  E.  W.  Hughes 
and  Company  would  sell  securities  to  you  to  which  it,  that  is, 
the  firm,  owned? — A.  I  didn’t  go  into  that,  no.  No,  I  don’t 
know  that  I  understood  it  or  even  thought  about  it.  I  had 
no  reason  to  question  the  agreement  between  Hughes  and 
Company  and  myself.  I  mean,  I  wanted  advice  as  to  what 
to  do  and  that  is  why  I  went  to  her. 
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Exam.  Clarkson:  As  I  understand  your  testimony,  then, 
your  concept  is  that  a  dealer  merely  sells  securities  to  the 
customer? — The  Witness:  I  really  don’t  know  the  technical 
definition  of  a  dealer. 

i 

Exam.  Clarkson :  I  am  trying  to  find  out  some  way  or  an¬ 
other  if  I  understand  your  testimony.  You  testified  that  a 
dealer  merely  sold  securities  to  the  customer  without  any  ad¬ 
vice  but  the  principal  sells  to  the  customer  after  giving  them 
advice,  and,  as  you  say,  they  can  then  take  it  or  leave  it. — 
The  Witness :  Yes. 

Exam.  Clarkson :  And  you  said  that  an  agent  buys  at  the 
instruction  of  the  customer  or  client  for  the  customer? — The 
Witness :  That  is  what  I  said. 

Exam.  Clarkson:  And  that  is  your  understanding  of  the 
distinction  between  those  three  terms? — The  Witness:  That 

r  ! 

is  my  understanding.  I  may  have  it  twisted. 

Exam.  Clarkson:  I  am  not  trying  to  tell  you  the  differ¬ 
ence;  I  am  just  trying  to  summarize  for  my  understanding. 

Q.  (By  Mr.  Lungren)  Well,  was  it  your  understanding 
under  this  contract,  Exhibit  4,  that  the  firm  would  act  for 
you  in  purchasing  securities  which  they  had  advised  you  to 
purchase?  j 

Mr.  McCreery:  Now,  this  thing  has  gone  far  enough. 
This  lady  doesn’t,  obviously,  know  a  lot  of  legal  terms  and 
this  is  legal  discussions  wholly  without  the  range  of  proper 
examination.  You  can  mess  up  any  witness  on  a  document, 
particularly  a  layman,  and  that  is  all  this  amounts  to. 

Exam.  Clarkson:  So  far  as  the  witness  can  understand 
and  respond  to  the  questions  I  think  it  is  appropriate.  I 
will  overrule  the  objection. 

A.  To  be  very  frank,  when  I  signed  this  contract  I  really 
don’t  know — don’t  remember  the  date.  It  was  agreeable  to 
me  at  the  time.  I  couldn’t  go  into  it.  It  was  so  long.  I 
have  never  bought  anything  without  being  told  what  it  was 
and  the  financial  standing  of  the  company  and  I  have  never 
sold  anything  blind;  in  other  words,  I  was  always  told  the 
and’s,  if’s  and  but’s — what  they  were  about  any  securities 
I  purchased,  but  I  couldn’t  say  whether  it  was  my  definite 
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understanding  at  the  time  I  signed  that  or  not.  I  really 
couldn’t. 

Q.  (By  Mr.  Lungren)  Do  you  know  whether  or  not  the 
firm  owns  the  securities  which  it  has  recommended  that  you 
purchase? — A.  No — well,  occasionally  she  will  say  I  per¬ 
haps  can  get  you  some  of  this  or  some  of  that,  but  as  far  as 
I  know  she  may  or  may  not.  I  couldn’t  answer  that  yes  or  no. 

Q.  Do  you  recall  whether  or  not  any  explanation  was 
made  of  the  schedule  of  rates  appearing  in  Exhibit  4  at  the 
time  that  you  signed  it? — A.  Yes,  this  was  gone  over.  I 
remember  that. 

Q.  What  was  said,  do  you  recall? — A.  I  don’t,  Mr.  Lun¬ 
gren. 

Q.  Do  you  recall  anything  that  was  said  about  the  sched¬ 
ule  of  rates? — A.  I  really  don’t.  I  remember  signing  the 
contract  and  retaining  a  copy  and  giving  a  copy  to  the  office. 
I  remember  it  was  discussed  and  each  section  was  gone  over, 
but  to  be  very  frank  I  didn’t  pay  much  attention  to  it  because 
I  knew  whatever  was  all  right  was  going  to  be  all  right  and 
I  didn’t  go  into  it. 

Exam.  Clarkson:  About  how  long  had  you  been  doing 
business  with  this  firm  before  you  signed  that? — The  Wit¬ 
ness:  I  don’t  remember.  I  think  I  started  doing  business 
in — I  think  it  was — 1940. 

Exam.  Clarkson :  Can  you  remember  approximately 
whether  it  was  a  period  of  months,  weeks  or  year? — The  Wit¬ 
ness:  I  can’t  remember. 

Exam.  Clarkson:  Would  you  say  it  was  a  long  or  short 
period? — The  Witness:  I  really  don’t  know. 

Q.  (By  Mr.  Lungren)  Do  you  know  how  the  firm’s 
charge  is  computed  in  the  sales  of  securities  to  you? — 
A.  Well,  according  to  our  agreement.  There  was  a  maxi¬ 
mum  charge  in  the  agreement  that  I  signed  that  can  be 
charged.  It  is  agreeable. 

Q.  Do  you  solicit  advice  from  Mrs.  Hughes?  From  time 
to  time? — A.  Certainly. 

Q.  Do  you  solicit  advice  from  her  from  time  to  time  with 
respect  to  investments? — A.  Yes. 

Q. .  Has  she  ever  rendered  advice  to  you  without  solicita¬ 
tion  on  your  part? — A.  No. 
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Q.  Do  yon  generally  follow  the  advice  which  she  gives 
yon? — A.  I  do. 

Q.  Do  yon  know  of  any  instance  where  yon  have  not 
followed  the  advice  that  she  has  given  yon? — A.  Perhaps 
the  only  instance  where  I  haven’t  there  might  have  been  too 
mnch  involved  that  I  didn’t  want  to  invest  at  the  time  and 
I  cnt  ont  something. 

Q.  That  is,  yon  wonld  reduce  the  amount  of  the  purchase? 
— A.  That  is  right.  •’ 

Q.  When  Mrs.  Hughes  makes  a  recommendation  to  yon 
or  gives  yon  advice  as  to  the  advisability  of  purchasing  a 
certain  security,  what  is  said  about  the  price  of  that  security? 
— A.  Yon  mean  when  a  suggested  program  is  given?  Is 
that  what  yon  mean? 

Q.  Yes. — A.  A  suggested  program  is  given — I  can  get 
yon  so  many  shares  at  such  and  such  a  price,  is  that  what 
yon  mean? 

Q.  Yes. — A.  And  pays  so  mnch  income  or  estimated  so 
much. 

Q.  In  other  words,  she  informs  yon  of  the  price  that  par¬ 
ticular  security  will  cost  yon,  is  that  correct? — A.  That  is 
right  j 

Q.  Assuming  that  the  firm  of  E.  W.  Hughes  and  Company 
own  the  particular  security  which  it  has  recommended  that 
you  purchase  and  which  you  agree  to  purchase,  is  any  in¬ 
formation  given  to  you  regarding  the  cost  to  Mrs.  Hughes 
of  that  particular  security? — A.  The  only  information  that 
I  have  is  the  cost  to  me  as  a  client. 

Q.  You  do  not  know  what  Mrs.  Hughes  has  paid  for  that 
security? — A.  No. 

Q.  Have  you  ever  asked  Mrs.  Hughes  regarding  the  cost 
of  any  security  to  her? — A.  I  have. 

Q.  Can  you  recall  any  instance  when  you  have  done  so? 
— A.  I  couldn’t  tell  you  exactly  but  I  mean  several  times 
it  would  come  up  and  she  would  say  I  have  this  stock  on 
hand  or  I  can  get  it  for  so  much.  If  that  is  what  you  mean? 

Q.  No.  What  I  mean,  has  she  ever  informed  you,  that 
is,  Mrs.  Hughes,  what  she,  Mrs.  Hughes,  has  paid  for  the  se¬ 
curity? — A.  Well,  I  am  sure  she  would  if  I  had  asked  but 
I  have  never  asked. 

Q.  At  the  time  that  you  agree  to  purchase  a  security 
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from  this  firm,  are  any  bid  and  asked  prices  for  the  particu¬ 
lar  security  which  you  have  agreed  to  purchase  shown  to 
you  ? — A.  Yes. 

Tr.  186-193. 

194  Q.  Do  you  know  what  a  bid  price  is? — A.  I 
think  so. 

Q.  What  is  it? — A.  Bid  price  is  what  someone  offers 
their  stock  or  something  for  sale  at  a  certain  price. 

Q.  Do  you  know  what  an  asked  price  is? — A.  Asked 
price  is  the  bid  price,  what  someone  wants  to  bid  for  and 
asked  price  is  what  someone  wants  to  sell  it  for. 

Q.  Are  any  bid  or  asked  prices  for  a  security  which 
Mrs.  Hughes  has  recommended  that  you  purchase  shown  to 
you  at  the  time  that  you  agree  to  purchase  the  stock  pur¬ 
suant  to  her  recommendations? — A.  I  think  they  have.  I 
really  can’t  remember  all  this.  We  have  a  contract  and  it  is 
agreeable  to  me  and  I  know  that  it  is  going — in  other  words, 
I  just  trust  her  implicitly  and  do  it.  I  think  there  have  been 
occasions  but  I  couldn’t  recall  it  right  now  when  it  has  been. 
She  will  say  such  and  such  bid  and  asked.  I  might  be  able 
to  get  it  for  you  at  such  and  such  a  price. 

Q.  Do  you  recall  any  instance  where  she  has  in  fact  dis¬ 
closed  any  bid  and  asked  prices  to  you? — A.  That  is  just 
what  I  just  said.  I  couldn’t  remember  when  it  was.  I  think 
there  have  been  times  but  I  couldn’t  tell  you  the  exact  times 
or  circumstances. 

Q.  Do  you  ever  request  such  information  from  Mrs. 
Hughes? — A.  I  don’t  believe  that  I  have. 

Q.  Do  you  know  the  amount  of  profit  realized  by  the  firm 
of  E.  W.  Hughes  and  Company  in  the  sale  of  securities  to 
you?- —  •  •  *  A.  Of  course,  I  would  have  to  answer  that 
question  no  with  reservations,  because  Mrs.  Hughes  has  told 
me  at  different  times  what  they  might  have  been  and  so 
forth,  is  that  what  you  mean?  I  would  have  to  say  “no” 
if  you  want  to  have  the  entire  answer. 

Q.  (By  Mr.  Lungren)  Do  you  know  the  charges  made 
by  the  firm  of  E.  W.  Hughes  and  Company  in  each  transac¬ 
tion  that  you  have  had  with  that  firm? — A.  We  have  it  in 
our  agreement — certain  price  stocks  up  to  certain  amounts,  so 
many  points,  is  that  what  you  mean? 
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Q.  Yes.  Do  you  know  anything  about  the  charges  other-  j 
wise  than  as  expressed  in  the  memorandum  of  agreement,  j 
Exhibit  4? — A.  I  don’t  know  what  you  mean — other  j 
charges?  '  j 

Q.  I  said  “otherwise.” — A.  I  don’t  understand  what 
you  mean. 

Q.  Do  you  know  the  exact  amount* of  charges  in  each 
transaction? — A.  You  mean  right  off?  I  would  have  to  look 
back  at  this  to  see. 

Q.  Do  you  have  any  other  way  of  figuring  the  amount  of  j 
charges  other  than  the  memorandum  agreement? — A.  Not 
as  far  as  I  know.  I  don’t  think  of  any  right  now. 

Q.  Have  you  ever  given  any  specific  instructions  to  the 
firm  as  to  the  securities  which  you  desire  to  purchase? — A.  j 
You  mean,  I  asked  to  buy  something  for  me,  is  that  what 
you  mean? 

Q.  Yes. — A.  Not  that  I  recall. 

Q.  Do  you  rely  entirely  upon  the  advice  which  you  re¬ 
ceive  from  Mrs.  Hughes? — A.  You  mean  with  the  invest¬ 
ments  that  I  have  with  her? 

Q.  Yes. — A.  Yes.  •  . 

Q.  Do  you  make  any  independent  investigation  of  any 
security  which  she  has  recommended  that  you  purchase? — 
A.  Depending  on  what  you  call  “independent  investiga¬ 
tion.”  We  go  into  consultation  afterwards.  We  just  talk 
it  over  among  ourselves. 

Q.  That  is,  with  members  of  your  family? — A.  That  is 
right.  i 

Q.  And  they  are  also  clients  of  Mrs.  Hughes,  is  that  cor¬ 
rect? — A.  That  is  correct,  two  of  them. 

Q.  Do  you  obtain  any  information  regarding  the  securi¬ 
ties  which  she  has  recommended  that  you  purchase  from  any 
other  source? — A.  I  don’t  feel  that  it  is  necessary. 

Q.  Well,  do  you  in  fact  obtain  any  such  information?— f 
A.  No.  | 

Q.  Do  you  purchase  securities  from  or  sell  securities 
through  any  other  firm? — A.  I  do. 

Q.  At  the  present  time? — A.  Yes. 

Q.  What  firms? — A.  The  Bankers  Bond  in  Louisville 
and  Harris,  Upham  Company  in  Colorado  Springs. 
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Q.  How  long  have  yon  been  buying  and  selling  securities 
for  your  own  account* — A.  Since  about  1939. 

Q.  Do  you  have  possession  of  the  securities  which  you 
have  purchased  from  the  firm  of  E.  W.  Hughes  and  Com¬ 
pany! — A.  I  do. 

Exam.  Clarkson :  I  would  like  to  ask  one  or  two  questions 
and  I  think  Mr.  McCreery  might  too.  Do  you  ever  receive 
from  Mrs.  Hughes  in  connection  with  this  program  of  invest¬ 
ment  that  you  speak  a  written  report  of  recommendations 
or  is  this  always  oral  discussion? — The  Witness:  No,  it  is 
written. 

Exam.  Clarkson:  You  do  have  such  writing? — The  Wit¬ 
ness  :  Yes. 

Exam.  Clarkson:  That  is  among  your  papers  in  Louis¬ 
ville,  too,  I  presume? — The  Witness:  Well,  I  assume  it  is. 
Everything  is  there  in  Louisville  that  I  have.  I  couldn’t  say 
whether  it  is  or  isn’t  but  we  always  have  written  proposals 
submitted. 

Q.  Do  you  always  have  written  writing;  in  connection 
with  each  writing  I  think  you  have  one  confirmation? — The 
Witness :  Yes,  sir,  on  all  transactions  there  is  a  letter  after 
we  have  been  in  the  office  writing  about  what  we  have  spoken 
of  and  then  the  confirmation. 

Exam.  Clarkson:  Is  that  letter  after  the  confirmation 
that  you  have  at  the  office  about  the  written  program  that 
you  speak  of? — The  Witness:  Yes. 

Exam.  Clarkson :  Do  you  receive  any  such  written  recom¬ 
mendations  other  than  a  summary  of  the  program  which  you 
have  discussed  in  conference? — The  Witness :  It  is  the  same. 
It  is  a  reiteration  of  what  we  said  orally,  but  it  is  put  down 
in  writing  so  I  can  refer  back  to  it,  is  that  what  you 
mean? 

Exam.  Clarkson:  No,  not  exactly.  I  am  asking  one  fur¬ 
ther  step,  do  you  receive  any  written  recommendation  of 
investment  program  other  than  this  summary  that  you  have 
had  after  your  oral  interview? — The  Witness:  Well,  I  don’t 
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suppose  so,  because — I  mean  it  covers  everything  that  we 
have  brought  up. 

Tr.  193-199. 

i 

Cross  Examination.  • 

199  Q.  (By  Mr.  McCreery)  Miss  Fitz,  I  think  you  j 
have  stated  that  sometimes  Mrs.  Hughes  stated  to  you  j 
that  she  could  either  get  or  had  on  hand  certain  stocks  or  , 
securities  that  she  recommended.  When  she  said  that  she 
had  it  on  hand,  did  you  understand  that  that  meant  that  she 
herself  owned  it? — A.  I  suppose  I  assumed  that. 

Q.  Do  you  recall  when  you  signed  the  contract  whether 
or  not  Mrs.  Hughes  actually  stated  to  you  that  what  was  ! 
meant  by  “principal”  was  that  she  was  acting  as  a  dealer 
and  selling  you  securities  which  she  might  have  or  might 
purchase  but  that  she  was  the  owner  of  what  she  was  selling  j 
to  you,  do  you  recall  that  she  explained  that  to  you? — A.  I 
can’t  remember.  As  I  told  Mr.  Lungren,  it  has  been  so  long 
I  really  don’t  remember. 

Q.  You  don’t  remember,  she  may  have  but  you  don’t  re-i 
call? — A.  She  may  have.  She  probably  did,  but  I  just  don’t 
remember.  j 

Q.  Do  you  recall  that  she  stated  that  of  course  the 
principal  is  one  who  owns  and  sells  in  his  own  right,  do  you 
remember  anything  like  that? — A.  I  remember  going  over 
and  over  it  and  I  thought  I  had  it  and  I  did  at  the  time, 
but  I  probably  got  it  all  wrong  now,  Mr.  McCreery. 

Q.  At  least  you  did  know  that  she  did  tell  you  at  times 
that  I  have  this  on  hand  or  I  can  buy,  depending  on  the 
transaction? — A.  That  is  right. 

Q.  And  your  relations  with  her  have  been  satisfactory? 
—A.  Very. 

Q.  In  some  instances  you  knew  that  she  had  the  security 
which  she  was  recommending  you  buy  on  hand  and  in  other 
instances  she  had  to  go  out  to  the  market  and  buy  it?  You 
know  that? — A.  That  is  right. 

Tr.  199-200. 

Redirect  Examination.  • 

I 

Q.  (By  Mr.  Lungren)  I  show  you  what  has  been 
marked  as  Commission’s  Exhibit  No.  10  and  ask  you 
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what  that  is! — A.  That  is  a  paid  receipt  for  the  purchase 
of  fifty  shares  of  Giant  Portland  Cement  of  E.  W.  Hughes 
and  Company,  dated  August  15,  1946. 

Q.  Did  you,  in  fact,  about  on  August  15th  purchase  fifty 
shares  of  Giant  Portland  Cement  from  E.  W.  Hughes 
and  Company? — A.  I  did. 

Q.  And  do  you  recall  when  you  received  Exhibit  10? — 
A.  I  don’t  recall  it,  but  I  can — it  was  sometime  after  the 
15th  of  August 

Q.  In  the  usual  course  of  events  do  you  receive  a  paper 
that  is  in  the  form  of  Exhibit  10  shortly  after  you  have 
agreed  to  a  purchase? — A.  That  is  right. 

Q.  And  do  you  recall  whether  all  of  such  papers  are  in 
the  form  of  Exhibit  No.  10? — A.  No,  some  of  them  have 
“as  agent”  not  all  of  them  say  “principal”. 

Q.  Do  you  recall  the  circumstances  surrounding  the  re¬ 
ceipt  of  any  agency  confirmation? — A.  I  don’t  know  enough 
about  the  technical  terms,  but  it  seems  if  I  have  a  script — a 
certain  amount  left  over — that  that  is  bought  from  me  so 
that  it  doesn’t  have  to  be  100-shares  and  six-tenths.  And 
that  script  is  sold  by  me.  I  think  that  is  it  but  I  couldn’t 
say  definitely.  I  think  that  is  it. 

Q.  With  respect  to  the  fifty  shares  of  Giant  Portland 
Cement  Company  which  you  purchased  on  or  about  August 
15th,  do  you  know  what  the  firm  of  E.  W.  Hughes  and  Com¬ 
pany  paid  for  those  shares? — A.  No,  I  don’t. 

Q.  Have  you  ever  requested  any  such  information  from 
Mrs.  Hughes? — A.  I  haven’t. 

Q.  Did  she  disclose  to  you  any  bid  and  asked  prices 
regarding  these  shares? — A.  I  don’t  believe  I  asked  her. 

Q.  I  don’t  know  whether  I  have  asked  you  this  before  or 
not,  is  this  the  usual  form  of  confirmation  that  you  receive, 
that  is,  Exhibit  10,  after  you  have  purchased  the  security 
from  E.  W.  Hughes  and  Company? — A.  I  don’t  know  just 
what  you  mean?  Do  you  mean  did  I  get  one  of  these  after 
each  sale? 

Q.  Yes. — A.  That  is  right. 

Exam.  Clarkson:  Or  purchase — The  Witness:  Yes,  that 
is  what  I  mean. 
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Exam.  Clarkson:  Either  transaction — buy  or  sell? — The 
Witness:  That  is  right. 

Q.  (By  Mr.  Lungren)  And  is  it  in  this  form  “As  prin¬ 
cipal  we  have  this  day  sold  you  the  following  securities”?— 
A.  If  it  is  something  that  she  has  sold  me? 

Q.  (By  Mr.  Lungren)  As  to  the  fifty  shares  of  Giant 
Portland  Cement  which  you  purchased  on  or  about  August 
15th,  do  you  know  whether  or  not  the  firm  of  E.  W.  Hughes 
and  Company  owned  those  securities  at  the  time  they  were 
sold  to  you? — A.  I  don’t  know.  I  don’t  recall  She  may 
or  may  not.  I  just  don’t  recall. 

Q.  Did  you  initiate  this  transaction  or  did  Mrs.  Hughes 
suggest  that  you  purchase  the  Giant  Cement? — A.  I  asked 
for  advice  and  suggested  program  and  that  was  one  of  the 
transactions  suggested. 

Q.  That  is  the  Giant  Portland  Cement  mentioned  in  Ex¬ 
hibit  No.  10? — A.  That  is  right. 

Tr.  201-203.  j 

Elsie  Uthoff,  a  witness  for  the  Commission,  testified  as 
follows : 

Direct  Examination. 

204  Q.  (By  Mr.  Lungren)  Give  the  Reporter  your 
full  name. — A.  Elsie  Uthoff. 

Q.  Where  do  you  reside? — A.  In  Colorado  Springs. 

Q.  What  is  your  business  or  occupation? — Au  I  am  In¬ 
surance  Secretary. 

Q.  You  mean  by  that  you  are  a  secretary  to  an  insurance 
agent? — A.  Yes,  John  W.  Brink  Agency. 

Q.  Have  you  from  time  to  time  purchased  securities  from 
the  firm  of  E.  W.  Hughes  and  Company? — A.  Yes. 

Q.  How  long  have  you  been  doing  business  with  that 
firm? — A.  That  is  quite  a  long  time,  let’s  see  if  I  can  recall, 
I  think  it  was  late  in  1928 — 1928  or  1929. 

Q.  What  is  the  name  of  the  person  connected  with  that 
firm  with  whom  you  do  business? — A.  Well,  Mrs.  Hughes  is 
the  one — Mrs.  Hughes. 

Q.  Have  you  entered  into  any  contracts  or  memorandums 
of  agreement  with  that  firm? — A.  Yes,  I  have. 
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Q.  Do  you  have  the  copy  with  you? — A.  Yes,  I  have  got 
it  with  me. 

Q.  I  show  you  what  has  been  marked  as  Commission’s 
Exhibit  No.  4  and  ask  you  if  that  is  a  true  and  correct 
copy  of  the  memorandum  of  agreement  which  you  have  en¬ 
tered  into  with  that  firm? — A.  Yes,  it  looks  like  the  same 
thing  that  I  have  here. 

Q.  When  did  you  sign  the  memorandum  of  agreement 
which  has  been  marked  Exhibit  No.  4? — A.  It  is  signed 
April  29,  1943. 

Q.  Will  you  explain  the  circumstances  surrounding  your 
signature  to  that  agreement,  Exhibit  No.  4? — A.  Well,  it 
was  presented  to  me  and  I  looked  it  over  and  signed  it  and 
Mrs.  Hughes  also  signed  it  and  I  have  the  copy  of  it  right 
here. 

Q.  Who  presented  it  to  you? — A.  Mrs.  Hughes. 

Q.  Did  you  read  it? — A.  Yes,  I  read  it. 

Q.  Do  you  recall  what  Mrs.  Hughes  said,  if  anything, 
as  to  the  purpose  of  that  agreement,  Exhibit  No.  4? — A. 
No,  I  don’t  believe  that  I  recall  just  what  conversation  we 
had  but  she  asked  me  to  read  it  and  it  was  agreeable  with 
me  so  I  signed  it,  and  she  signed  it. 

Q.  Did  she  make  any  explanation  of  the  provisions  of  that 
Exhibit  No.  4  at  the  time  she  presented  it  to  you?- — A.  I 
don’t  recall  that  she  did. 

Q.  Referring  now  to  paragraph  (i)  of  Exhibit  No.  4, 
which  states  that  the  company  when  acting  as  an  investment 
adviser  shall  act  as  principal  in  every  such  transaction  except 
as  otherwise  agreed.  Do  you  know  what  a  principal  is? — A. 
Well,  I  think  I  do.  A  principal  would  in  case  of  buying 
securities  or  stocks  would  buy  it  in  their  own  name  as  prin¬ 
cipal. 

Q.  And  then  sell  it  to  you? — A.  Yes. 

Q.  Was  any  explanation  made  of  the  schedule  of  rates 
appearing  in  Exhibit  No.  4  that  you  recall? — A.  Well,  not 
particularly.  It  was  pointed  out  to  me  that  those  were  the 
rates  charged;  that  those  were  the  maximum  rates  that 
would  be  charged. 

Q.  Was  any  other  explanation  made? — A.  I  don’t  recall 
there  was,  no. 
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Q.  Do  you  know  what  a  bid  price  is? — A.  Well,  I  think 
I  do. 

Q.  Will  you  state. — A.  It  is  the  price  that  anyone  is 
willing  to  sell  at — no,  willing  to  buy. 

Q.  Do  you  know  what  an  asked  price  is? — A.  That  would 
be  an  opposite — that  you  were  willing  to  sell  at  that  price. 

Q.  Has  the  base  price  mentioned  in  paragraph  (e)  of  Ex¬ 
hibit  No.  4  ever  been  explained  to  you? — A.  I  believe  it  was, 
but  I  don’t  recall  now  just  exactly  what  the  explanation 
was.  j 

Q.  When  you  purchase  securities  from  the  firm  of  E.  W. 
Hughes  and  Company  do  you  know  how  the  firm’s  charge 
is  computed? — A.  Well,  I  expect  it  is  computed  on  the  basis 
of  this  memorandum  of  agreement. 

Q.  Do  you  have  any  knowledge  of  the  cost  to  the  firm 
of  the  securities  which  you  purchase  from  the  firm? — A: 
Well,  I  have  never  inquired  definitely  as  to  the  cost  to  them. 

Q.  Has  Mrs.  Hughes  ever  voluntarily  given  you  any  such 
information? — A.  Well,  I  don’t  believe  so. 

•  •  •  •  • 

Q.  (By  Mr.  Lungren)  I  show  you  what  have  been  mark¬ 
ed  Commission’s  Exhibits  11,  12,  13,  14  and  15,  and  ask  you 
what  those  are? — A.  Well,  I  would  call  them  statements  of 
purchases — no,  let’s  see,  some  are  sold  and  some  are  bought. 
Do  you  mean  each  one  individually? 

Q.  No,  I  don’t  mean  individually,  generally  what  are 
thev? — A.  Well,  are  thev  called  memorandums?  Thev  are 
statements  of  what  I  have  either  bought  or  sold  through  that 
office.  ^  ! 

Q.  Do  they  represent  a  statement  of  securities  which  you 
have  purchased  from  the  firm  of  E.  W.  Hughes  and  Com¬ 
pany? — A.  Yes,  or  sold.  Bought  for  me,  that  is  right,  or 
purchased  from  me. 

Q.  Did  you,  in  fact,  purchase  the  securities  mentioned 
in  Exhibits  11  to  15  inclusively  from  the  firm  of  E.  W. 
Hughes  and  Company? — A.  I  would  say  so,  yes.  They  are 
not  all  purchased.  If  you  will  notice  some  are  securities 
that  they  have  sold  for  me. 

Exam.  Clarkson :  They  are  memorandum  of  statement  of 
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the  transactions  that  yon  have  had  with  that  firm? — The 
Witness:  That  is  right 

Exam.  Clarkson:  And  they  were  all  actual  transactions? 
— The  Witness:  Yes. 

Mr.  McCreery :  What  she  is  trying  to  bring  out  they  are 
not  all  purchases,  some  of  them  she  sold. — Exam.  Clarkson : 
Yes,  I  understand  that. 

Q.  (By  Mr.  Lungren)  In  the  usual  instance  do  you 
solicit  advice  from  Mrs.  Hughes  % — A.  Well,  I  have,  yes,  on 
several  occasions.  For  instance,  if  there  is  a  bond  which  has 
been  called  and  I  ask  her  advice  on  how  to  reinvest  that 
money. 

Q.  Or  when  you  accumulate  funds  to  invest? — A.  When 
that  happens,  which  it  does  not  very  often. 

Q.  Do  you  receive  any  written  recommendations  from 
Mrs.  Hughes  regarding  securities  which  she  believes  you 
should  purchase? — A.  Well,  I — she  usually  has  me  come  in 
the  office  and  I  talk  to  her  personally  or  to  her  secretary. 

Q.  Do  you  generally  rely  upon  the  advice  which  Mrs. 
Hughes  gives  you  as  to  the  advisability  of  purchasing  or 
selling  a  certain  security? — A.  I  have  found  her  judgment 
is  very  good  and  certainly  much  better  than  mine  would  be 
because  she  has  the  knowledge  which  I  wouldn  7t  have  about 
investments. 

Q.  Do  you  rely  upon  her  advice? — A.  Yes,  to  a  large 
extent. 

Q.  Do  you  make  any  independent  investigation  of  securi¬ 
ties  which  she  has  recommended  that  you  purchase? — A. 
Not  usually  because  I  know  she  knows  so  very  much  more 
about  them  than  anyone  I  could  inquire  from. 

Q.  With  respect  to  any  of  the  securities  mentioned  in 
Exhibits  11  to  15  inclusive,  did  you  make  any  independent 
investigation  as  to  the  price  of  those  securities? — A.  No,  I 
don’t  believe  I  did. 

Q.  Will  you  explain  how  Mrs.  Hughes  explains  the  price 
to  you  at  the  time  she  may  advise  you  regarding  the  pur¬ 
chase  of  the  security? — A.  Well,  she  will  advise  me  what 
the  cost  will  be  and  if  it  is  something  that  I  have  the  money 
to  buy  and  am  ready  to  buy  it  I  ask  her  to  go  ahead  and 
buy  it  for  me. 
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Q.  With  respect  to  any  of  the  securities  which  you  have 
purchased  from  the  firm  of  E.  W.  Hughes  and  Company  in 
reliance  upon  the  advice  given  to  you  by  Mrs.  Hughes,  do  you 
know  what  the  firm  of  E.  W.  Hughes  and  Company  paid 
for  the  security? — A.  No,  I  don’t  except  that,  of  course, 
according  to  the  agreement.  I  know  it  would  be  within  what¬ 
ever  price  it  would  come — you  know  what  I  mean — by  their 
charging  a  certain  amount  of  commission  or  a  certain  com¬ 
mission,  I  know  it  would  come  within  that  bracket. 

Q.  With  respect  to  stocks,  the  agreement  provides  for  a 
markup  over  and  above  a  base  price,  isn’t  that  correct? — A. 
Yes. 

Q.  Do  you  know  what  that  base  price  is  with  respect  to 
any  of  the  securities  which  you  have  purchased? — A.  No, 
but  I  suppose  I  could  figure  it  according  to  the  agreement  I 
could  figure  out  how  much  it  should  be. 

Q.  Have  you  ever  attempted  to  do  that? — A.  No.  ! 

j 

Q.  (By  Mr.  Lungren)  With  respect  to  any  of  the  securir 
ties  which  you  have  purchased  from  the  firm  of  E.  W. 
Hughes  and  Company  were  any  bid  or  asked  prices  for  those 
securities  conveyed  to  you  at  the  time  of  purchase? — A.  Yes, 
I  think  they  have  been.  They  told  me  what  the  prices  were 
before  I  bought  them. 

Q.  Well,  what  prices  did  they  tell  you  about? — A.  Well, 
I  don’t  know  definitely.  They  tell  me  about  what  the  price 
of  the  stock  or  bond  was  at  that  time. 

Q.  You  mean  by  that,  just  the  net  amount  that  it  would 
cost  you? — A.  Yes. 

Q.  Do  you  know  what  a  bid  price  is? — A.  Yes,  I  do.  i 

Q.  I  have  already  asked  that  Were  any  bid  or  asked 
prices  conveyed  to  you  at  the  time  of  purchase  from  which 
you  can  figure  the  base  price  mentioned  in  Exhibit  No.  4? — 
A.  Yes. 

Q.  Can  you  give  me  any  instance  in  which  such  bid  and 
asked  prices  were  conveyed  to  you? — A.  Well,  no,  I  can’t 
name  any  particular  instance. 

Q.  Is  it  her  usual  practice  to  inform  you  of  bid  and 
asked  prices  at  the  time  you  purchase  the  security  from 
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her? — A.  Well,  I  don’t  know  that  it  is  unless  I  would  ask 
for  it. 

Q.  Have  you  ever  asked  for  it? — A.  Let’s  see,  did 
I  ever?  I  don’t  recall  that  I  did  ever  ask  for  the  bid  and 
asked  prices. 

Q.  Then,  is  it  your  answer  that  the  bid  and  asked  prices 
are  not  conveyed  to  you  unless  you  make  a  request? — A.  I 
think  that  is  right. 

Q.  Have  you  ever  given  any  specific  instructions  to  the 
firm  regarding  securities  which  you  desired  to  purchase  or 
do  you  rely  upon  the  advice  of  Mrs.  Hughes? — A.  I  think  I 
have  usually  asked  for  her  advice  before  I  asked  her  to  pur¬ 
chase  anything  for  me. 

Q.  Do  you  do  business  with  any  other  firms  engaged  in 
buying  and  selling  securities? — A.  No. 

Q.  Have  you  ever  done  business  with  any  other  firms? — 
A.  No,  I  haven’t. 

Q.  You  have  possession  of  the  securities  which  you  pur¬ 
chased  from  the  firm? — A.  Yes. 

Tr.  204-214. 

Cross  Examination. 

Q.  (By  Mr.  McCreery)  Have  your  dealings  with  the 
firm  of  E.  W.  Hughes  from  1928  to  1946  been  satisfactory? — 
A.  Very  satisfactory. 

Q.  Profitable? — A.  Profitable. 

Tr.  214. 

Clark  M.  Weaver,  a  witness  for  the  Commission,  testified 
as  follows : 

Direct  Examination. 

214  Q.  (By  Mr.  Lungren)  State  your  full  name? — A. 

Clark  M.  Weaver. 

Q.  Where  do  you  reside,  Mr.  Weaver? — A.  731  North 
Nevada  Avenue,  Colorado  Springs,  Apartment  3. 

Q.  What  is  your  business  or  occupation? — A.  Retired. 
No  business  just  now.  I  am  retired. 

Q.  What  was  your  business  formerly? — A.  Florist. 

Q.  Have  you  from  time  to  time  purchased  securities  from 
the  firm  of  E.  W.  Hughes  and  Company? — A.  I  have. 
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j 

Q.  How  long  have  you  been  doing  business  with  that  firm? 
— A.  I  think  it  was  probably  early  in  1945.  It  might  have 
been  the  last  of  1944,  I  am  not  quite  sure  without  looking  * 
these  over. 

Q.  How  did  you  happen  to  commence  doing  business 
with  that  firm? — A.  I  have  known  Mrs.  Hughes  for  twenty 
years  and  knew  what  line  she  was  in  and  she  and  I  have  been 
very  good  friends  during  that  time  and  I  had  some  money 
to  invest  and  I  invested  it  with  her. 

Q.  Do  you  transact  all  the  business  that  you  do  with  the 
firm  of  E.  W.  Hughes  and  Company  through  Mrs.  Hughes? 
— A.  I  do. 

Q.  Have  you  entered  into  any  contracts  or  memoran¬ 
dum  of  agreement  with  that  firm? — A.  Yes,  I  have  the 
agreement  here  that  Mrs.  Hughes  had  sent  me  to  sign  before 
I  made  any  purchases  and  told  me  to  read  it  over. 

Q.  I  show  you  what  has  been  marked  as  Commission’s 
Exhibit  No.  4  and  ask  you  if  that  is  a  true  and  correct  copy 
of  the  memorandum  agreement  which  you  signed? 

•  •  *  •  • 

Mr.  McCreery:  We  will  stipulate  it  is.  Go  ahead. 

Q.  (By  Mr.  Lungren)  All  right.  When  did  you  sign  the 
memorandum  of  agreement  which  is  marked  Exhibit  4? — A. 
August  23, 1944.  j 

Q.  Was  that  at  or  about  the  time  that  you  first  commenced 
doing  business  with  this  firm — A.  That  was  just  before  I 
made  my  first  purchases. 

Q.  Will  you  explain  the  circumstances  surrounding  the 
signing  of  that  memorandum  of  agreement? — A.  Well,  I 
saw  Mrs.  Hughes  one  day  and  I  asked  her  if  she  would  make 
some  investments  for  me.  She  said  she  would,  but  first,  she 
said,  she  would  have  to  have  an  agreement  signed,  which 
was  obligatory  on  her  pant  to  have  this  agreement,  and  so  I 
said  all  right  I  had  the  agreement  in  my  hands  and  read 
what  I  thought  was  most  of  it  anyway  and  then  I  thought  it 
was  satisfactory  and  made  purchases.  j 

Q.  Did  she  say  anything  as  to  why  it  was  obligatory  for 
you  to  sign  the  agreement? — A.  Well,  it  is  a  little  hard  to 
answer  that.  Of  course,  she  made  it  known  to  me  that  it 
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was  necessary  for  me  to  sign  before  she  could  do  business 
with  me.  Does  that  answer! 

Q.  In  other  words,  she  refused  to  do  business  with  you! 
— A.  No,  I  wouldn’t  say  that. 

Q.  — Unless  you  would  sign  the  agreement! — A.  I 
wouldn’t  say  it  just  in  those  words,  but  she  told  me  that  it 
was  necessary  for  her  to  have  an  agreement  with  each 
customer  before  she  did  business. 

Q.  Did  she  say  why  it  was  necessary! — A.  I  can’t  recall 
that  It  is  hard  to  remember  ail  those  details. 

Q.  Do  you  recall  what  explanation  of  the  memorandum 
of  agreement  that  she  made  to  you  at  the  time  you  signed! — 
A.  Well,  I  can’t  quite  answer  that  because  I  can’t  recall 
all  those  details  of  our  conversation. 

Q.  Do  you  recall  any  of  the  conversation  at  that  time! — 
A.  Why  it  was  necessary  for  me  to  sign,  is  that  what  you 
are  asking! 

Q.  Did  she  explain  the  provisions  of  the  memorandum 
of  agreement  to  you  before  you  signed  it! — A.  When  I  was 
in  the  office  I  think  Mrs.  Hughes  probably  just  called  my  at¬ 
tention  to  the  different  things  in  the  agreement,  but  I  can’t 
quite  recall  that  because  that  is  something  that  I  didn’t  pay 
very  much  attention  to.  I  thought  that  whatever  the  agree¬ 
ment  was  that  it  was  some  legality  that  it  was  necessary 
for  the  office  to  go  through  with. 

Q.  Did  you  read  it  over  before  you  signed  it! — A.  I  did. 

Q.  Was  a  copy  of  it  left  with  you  at  the  time  you  signed 
it! — A.  It  was.  This  is  the  copy  that  I  hold  in  my  hand. 

Q.  Referring  to  paragraph  (i)  of  Exhibit  4  which  states 
that  the  company  when  acting  as  investment  adviser  will  act 
as  principal  in  every  such  transaction  except  as  otherwise 
agreed;  was  any  explanation  made  to  you  of  that  paragraph 
at  the  time  you  signed  it  or  any  other  time! — A.  It  was. 

Q.  What  was  said! — A.  Let’s  see  how  was  that  put! 
I  recall  bringing  that  in  at  the  time  but  I  can’t  quite  recall 
just  what  was  said  in  the  matter. 

Q.  Do  you  know  what  a  principal  is! — A.  A  principal! 

Q.  Yes. — A.  Well,  the  one — I  take  it  that  the  principal 
is  the  one  who  owns  the  stock  before  selling  it.  Is  that  true! 
What  I  understand  is  that  the  principal  is  one  who  has  al- 
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ready  bought  the  stock  and  owns  it  and  then  resells  it.  That 
is  my  thought  about  it. 

Q.  Is  that  your  understanding  of  what  a  principal  is?— 
A.  That  is  my  understanding. 

Q.  At  the  time  you  signed  this  agreement,  was  any  ex¬ 
planation  made  of  the  paragraph  entitled  “Schedule  of 
Rates”? — A.  I  read  it  at  the  time  and  understood  what 
the  rates  were,  but  as  to  whether  Mrs.  Hughes  just  read  each 
item  and  told  me  how  much  it  would  be — but  I  read  it  before¬ 
hand  and  knew  just  what  the  cost  of  doing  business  would  be. 

Q.  Under  this  memorandum  agreement  did  you  expect 
to  receive  advice  from  Mrs.  Hughes  as  to  the  advisability  of 
buying  or  selling  securities? — A.  I  expected  to  if  I  would 
ask  her  any  questions  that  she  would  answer  them  according 
to  her  best  knowledge. 

Tr.  214-219.  *  j 

Q.  What  induced  you  to  purchase  the  securities 
222  mentioned  in  Exhibits  16  and  17? — A.  You  mean  the 
full  amount  of  purchases  that  I  have  made  down  there, 
do  you  not? 

Q.  Yes. — A.  Well,  I  was  looking  for  an  investment  and 
I  thought  perhaps  Mrs.  Hughes  could  furnish  as  good  an 
investment  as  I  could  secure  anywhere  at  the  time. 

Q.  Did  she  recommend  that  you  purchase  the  securities 
mentioned  in  Exhibits  16  and  17? — A.  I  can’t  say  that  she 
recommended  all  of  them.  I  went  to  her  and  asked  for  some 
of  these  exhibits  myself.  I  told  her  that  I  would  like  to 
have  some  of  this  stock.  But  part  of  them  was  stock  that 
she  thought  would  be  what  I  would  want,  according  to  what 
I  had  asked  for. 

Q.  Do  you  recall  any  of  the  securities  which  you  asked  to 
buy? — A.  Do  I  recall  any  of  the  securities  which  I  was  asked 
to  buy? 

Q.  No,  that  you  asked  her  to  buy? — A.  Well,  I  can’t  just 
answer  that,  because  I  hardly  know  which  is  which.  In  fact, 
when  I  made  these  I  was  very  busy  in  business  and  I  just 
depended  on  Mrs.  Hughes  somewhat  to  make  investments 
and  then  when  I  learned  that  she  was  handling  other  invest¬ 
ments,  why,  I  asked  her  if  I  might  have  some  of  that  stock. 

Exam.  Clarkson :  Which  stock  is  that  that  you  asked  her 
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if  you  might  have? — The  Witness:  I  can’t  recall.  It  is  over 
this  period  of  time.  I  can’t  recall  just  which  is  which.  In 
fact,  I  had  other  business  and  I  was  rather  busy  and  I  just 
in  several  instances  I  just  told  Mrs.  Hughes  I  had  so  much 
money  to  invest  and  asked  her  to  invest  it  and  in  others 
I  knew  of  stock  that  I  wanted  to  invest  in,  but  I  can’t  recall 
just  which  ones. 

Exam.  Clarkson:  Exhibit  16  is  a  confirmation  dated  Au¬ 
gust  21,  1945  stating  the  firm  of  E.  W.  Hughes  and  Company 
as  agent  has  bought  for  your  account  25  shares  of  General 
Motors  Common  Stock.  Did  Mrs.  Hughes  recommend  that 
you  purchase  that  stock  or  did  you  give  her  orders  to  pur¬ 
chase  that  stock? — The  Witness :  I  gave  her  orders  to  pur¬ 
chase  that  stock.  After  today’s  market,  I  think  I  would  re¬ 
scind  the  order,  if  I  could. 

Q.  (By  Mr.  Lungren)  Do  you  recall  any  other  instances 
where  you  have  given  her  an  order  to  purchase  any  certain 
stock? — A.  Yes.  This  General  Public  Utilities.  I  asked  for 
that,  knowing  that  she  was  handling  that.  I  had  already 
bought  some  of  it  before,  and  then  I  went  to  the  office  and 
asked  for  more. 

Q.  That  is  the  General  Public  Utilities  which  you — ? — A. 
Now  own. 

Mr.  McCreery:  She  had  previously  advised  you  that  that 
'  was  a  good  stock  to  buy — the  first  buy? — The  Witness:  That 
was  one  among  others  that  she  thought  was  a  good  buy.  But 
she  didn’t  say  “You  buy  this”  it  was  my  decision  to  buy  it. 

Tr.  222-224. 

224  Q.  (By  Mr.  Lungren)  In  the  usual  circumstance, 
do  you  ask  Mrs.  Hughes  for  advice  or  does  she  volun¬ 
tarily  render  advice  to  you? — A.  I  think  I  have  always 
asked  it.  If  I  remember,  that  is  where  we  got  started  doing 
business.  Mrs.  Hughes  did  not  approach  me  to  make  an  in¬ 
vestment,  I  approached  her.  And  from  that  time  on  I  think  I 
always  did  the  approaching  in  regard  to  making  purchases. 

Q.  Do  you  know  what  a  bid  and  asked  price  is,  Mr.  Weav¬ 
er? — A.  I  think  I  understand. 

Q.  Would  you  give  your  understanding  of  those  terms? 
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— A.  The  bid  is  a  bid  that  some  purchaser  has  made  in 
buying  stock  and  the  asking  price  is  the  usual  sales  price. 

Q.  Do  you  know  how  the  firm’s  charge  or  mark-up  is 
computed  on  the  securities  which  it  sells  to  you? — A.  No,  I 
do  not.  I  never  went  into  that  in  the  market  to  find  out  how 
much  it  costs  to  make  a  purchase.  I  just  know  that  I  read 
the  original  agreement  with  Mrs.  Hughes.  I  know  what  her 
cost  price  is  and  was  satisfied  to  pay  what  she  asked. 

Q.  How  do  you  know  what  her  cost  price  is?- — A.  I  just 
look  at  my  contract — I  beg  your  pardon,  I  couldn’t  just  an¬ 
swer  what  her  cost  price  is,  but  I  could  her  price  of  doing 
business. 

Q.  What  do  you  mean  by  “her  price  of  doing  business”? 
— A.  All  I  know  is  what  she  charges  me.  All  I  have  to  do 
is  look  at  my  statement  and  I  see.  At  this  point  you  are  try¬ 
ing  to  have  me  answer  whether  !  know  what  she  pays  for  a 
stock  in  each  instance?  Well,  I  do  not,  because  that  really 
is  not  my  business  to  know. 

Exam.  Clarkson :  You  just  said  something  about  you  look¬ 
ed  at  your  statement? — The  Witness:  If  I  want  to  know 
what  her  rates  are  in  doing  business,  I  can  look  at  this  agree¬ 
ment  | 

Exam.  Clarkson:  That  is  Exhibit  4? — The  Witness:  YeS, 
— agreement,  rather  than  statement  But  if  Mrs.  Hughes 
buys  some  stock  and  owns  it — really,  I  never  thought  it  was 
my  affairs  to  ask  her  what  she  paid  for  it. 

Q.  (By  Mr.  Lungren)  Under  this  agreement,  Exhibit  4, 
did  you  understand  that  the  firm  would  sell  securities  to  you 
and  recommend  that  you  purchase  such  securities  which  the 
firm  owned? — A.  Well,  do  you  mean  that  it  was  obligatory 
anyway  for  me  to  purchase  those  securities  or  whether  it  was 
optional  with  me  as  to -whether  I  wanted  those  securities? 

Q.  I  never  met  any  obligations.  Did  you  understand  that 
the  firm  would  recommend  that  you  purchase  securities  which 
the  firm  owned? — A.  That  they  would  recommend? 

Q.  Yes. — A.  I  just  didn’t  understand  that 

Q.  Did  you  understand  that  they  might  recommend  them? 
— A.  That  they  might  recommend  them? 

Q.  Yes. — A.  Naturally,  you  would  think  that  if  a  person 
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has  something  to  sell  that  they  would  recommend  it  if  they 
— but  I  never  gave  that  a  thought.  That  didn’t  enter  into  my 
purchases. 

Tr.  224-227. 

Q.  Do  you  know  what  a  broker  is  or  an  agent, 

227  Mr.  Weaver? — A.  Somewhat,  I  think. 

Q.  Well,  did  you  expect  with  respect  to  securities 
which  this  firm  had  recommended  that  you  purchase  that  the 
firm  would  act  as  your  agent  in  procuring  those  securities? 
— A.  Yes,  I  expected  them  to  act  as  my  agent  in  securing 
those  for  me,  if  I  gave  the  order. 

Q.  In  instances  where  you  did  not  give  the  order,  in  in¬ 
stances  where  you  were  advised  that  you  purchase  a  certain 
security, — did  you  then  expect  the  firm  to  act  as  agent? — 
A.  Well,  I  don’t  know  as  I  quite  get  vour  question  there. 

«>•••• 

Mr.  McCreery:  I  object  to  that.  This  question  is  not 
framed  on  the  proposition  of  any  purchase  at  all.  It  is  sim¬ 
ply  th^  vague  idea  and  it  is  an  improper  and  misleading  and 
improper  question.  It  is  not  within  any  range  of  anything 
but  legal  controversy  and  I  object  seriously  to  it. 

•  •  •  •  • 

228  Exam.  Clarkson:  Do  you  understand  the  question? 

The  Witness :  Yes.  You  want  to  know  if  I  had  asked  Mrs. 
Hughes,  in  the  event  of  my  wanting  some  stock,  to  purchase 
it  for  me  and  act  as  my  agent  in  purchasing  it.  Now,  that  is 
my  understanding  of  lie  question. 

Mr.  Lungren :  Your  understanding  is  clearly  wrong. — The 
Witness :  Then,  you  will  have  to  place  it  again  because  I  am 
not  quite  clear  at  what  you  are  trying  to  get  at.  I  will  be 
happy  to  answer  anything  you  ask,  but  I  don’t  understand 
just  what  you  are  asking. 

Q.  (By  Mr.  Lungren)  With  respect  to  the  securities 
which  you  have  purchased  from  the  firm  of  E.  W.  Hughes 
and  Company  mentioned  in  Exhibits  16  and  17,  did  you 
purchase  those  securities  upon  the  advice  of  Mrs.  Hughes? — 
A.  Part  of  that,  partly,  yes,  and  partly  not.  That  is  as 
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•  I 

near  as  I  can  answer  that  because  there  are  instances  when  I 
would  ask  Mrs.  Hughes  about  certain  stocks  and  she  would 
say  “I  have  this  to  offer”  and  then — 

Q.  Just  a  moment- — Exam.  Clarkson :  Let  him  finish  his 
answer. — A. — then  I  would  perhaps  go  ahead  and  tell  Mrs. 
Hughes  to  go  ahead  and  make  a  certain  purchase  for 

229  me  of  that  stock.  Does  that  go  far  enough? 

Q.  (By  Mr.  Lungren)  When  Mrs.  Hughes  would 
state  that  she  had  a  certain  security  to  offer,  would  you  ex¬ 
pect  her  to  act  as  your  agent  in  procuring  that  security?-^ 
A.  If  I  wanted  to  buy  it  I  would 

Mr.  McCreery:  I  again  object,  because  the  question  is 
thoroughly  misleading.  The  relation  of  a  principal  in  owner¬ 
ship  of  the  stock  is  sidestepped  in  that  question.  If  Mrs. 
Hughes  owned  the  stock,  that  is  one  thing;  if  she  had  to 
buy  it  and  market  it,  that  is  another;  but,  in  either  event, 
that  isn’t  a  question  of  a  fiduciary  capacity;  in  other  words, 
it  isn’t  a  matter  of  technical  agency,  it  is  the  matter  of  in¬ 
strumentalities  involved.  She  has  a  contract  here  and  it  is  a 
fiduciary  contract  but  in  selling  this  stock  to  Mr.  Weaver 
or  anybody  else,  whether  she  owns  it  or  whether  she  doesn’t 
own  it  is  a  question  of  fact  and  if  she  sells  the  stock  that 
she  owns  herself  she  is  a  principal  and  if  he  asks  her  to  buy  a 
stock  which  she  hasn’t  recommended  she  is  an  agent.  That  is 
the  law  of  it  and  there  is  no  doubt  about  it.  This  question 
is  simply  directed  to  simply  confuse  this  whole  question  of 
relationship,  and  I  seriously  object  to  it.  It  is  a  misleading 
question. 

•  •  •  •  • 

230  Mr.  Lungren:  I  believe  the  witness  did  answer 
the  question. 

Mr.  McCreery:  The  witness  at  the  very  outset  of  his 
testimony  discussed  this  question.  Now,  you  have  asked  it  in 
an  indirect  and  not  direct  way  which  is  confusing  and  a  mis¬ 
leading  inquiry.  Now,  whether  or  not  Mrs.  Hughes  may  have 
owned  the  stock  at  the  time  that  she  advised  him  to  btty 
it  is  something  else  and  if  she  said  that  she  had  it  to  offer 
that  would  certainly  mean  in  the  ordinary  language  that  she 
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owned  the  stock  and  that  it  was  her  stock.  So,  that  is  twisted 
in  this  question. 

Mr.  McCreery :  I  object  to  that  question  and  answer,  be¬ 
cause  what  is  involved  in  there  Mrs.  Hughes  would  simply 
be  the  actor  through  which  the  transaction  is  to  be  dosed. 
It  hasn’t  anything  to  do  with  the  legal  question  of  principal 
and  agent,  and  I  object  to  it  as  a  purely  legal  argument  be¬ 
tween  this  counsel  and  this  witness  to  make  that  kind  of 
showing.  Now,  when  he  is  talking  he  simply  means  that  she 
is  acting  in  that  transaction  using  her  facilities.  That  doesn’t 
mean  as  a  technical  relationship  of  principal  and  agent  I  am 
objecting  to  the  question,  which  is  wrong.  I  object  to  the 
testimony  of  counsel  here. 

Exam.  Clarkson :  I  think  the  answer  is  admissible  in  light 
of  the  question  that  was  asked,  and  I  overrule  the  objec¬ 
tion. 

Tr.  228-230. 

•  •  •  •  * 

231  Q.  (By  Mr.  Lungren)  Did  you  understand,  Mr. 

Weaver,  under  this  contract,  Exhibit  4,  that  the  firm 
would  advise  you  from  time  to  time  regarding  the  purchase 
of  securities  by  you  and  would  sell  to  you  securities  which 
the  firm  owned! — Mr.  McCreery:  Just  a  minute.  That  isn’t 
the  import  of  this  contract  at  all.  Now,  it  is  an  unfair 
and  an  untrue  statement 

Mr.  Lungren:  I  have  no  desire  to  be  unfair. — Mr.  Mc¬ 
Creery:  I  am  sure  you  don’t  The  facts  are,  the  firm 
might  or  might  not  own  the  security  not  that  this  contem¬ 
plates  that  it  is  going  to  own.  They  might  own  a  security 
which  they  would  recommend  and  they  might  not  own  a  se¬ 
curity  which  they  still  recommend.  And  I  am  sure  Mr.  Lun¬ 
gren  doesn’t  mean  to  be  unfair. 

Exam.  Clarkson :  I  think  he  is  trying  to  find  out  whether 
or  not  the  witness  expected  the  firm  to  act  as  principal  in 
those  instances  where  they  recommended  the  purchase  of  a 
particular  security. — Mr.  McCreery :  The  contract  speak^  for 
itself  on  that  It  is  a  pure  matter  of  legal  conclusion.  If  he 
wants  to  ask  whether  or  not  he  knew  that  in  some  instances 
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the  firm  owned  the  stock  they  recommended  and  in  other 
instances  they  didn’t  own  it,  that  is  a  question  of  fact  not 
a  legal  conclusion.  I  have  no  objection  to  that  question. 

232  Q.  (By  Mr.  Lungren)  Was  paragraph  (i)  of  the 
contract,  Exhibit  4,  called  to  your  attention  at  the  time 
you  signed  it? — A.  I  don’t  think  that  that  was  brought  in 
to  our  conversation.  It  says  “Company,  when  acting  as 
investment  adviser  shall  act  as  principal  in  every  such  trans¬ 
action  except  as  otherwise  agreed.”  I  can’t  say  that  that 
was  fully  explained  because  I  have  had  no  occasion  for  it  tp 
come  up,  as  I  can  see.  I  was  purchasing  stocks  that  Mrs. 
Hughes  did  not  own  at  the  time  and  also  those  that  she 
did  own  at  various  times. 

Q.  Mrs.  Hughes  from  time  to  time  will  make  recommen¬ 
dations  to  you  as  to  the  advisability  of  purchasing  a  certain 
security,  is  that  correct? — A.  That  is  correct,  because  when 
I  go  in  the  office  and  ask  about  something,  why,  Mrs.  Hughes 
would  recommend  certain  stocks. 

Q.  (By  Mr.  Lungren)  And  when  you  follow  her  advice 
do  you  understand  that  she  might  be  selling  to  you  some¬ 
thing  which  is  owned  by  the  firm? — A.  I  always  understood 
that,  I  think,  because  I  don’t  think  I  ever  bought  anything 
that  Mrs.  Hughes  owned  that  she  didn’t  tell  me  at  the  time 
that  “I  have  it  on  hand”  or  “I  will  purchase  it  for  you.” 

Q.  Do  you  generally  rely  upon  her  advice  and  recom¬ 
mendations  ? — A.  I  must  say  that  I  do. 

Q.  With  respect  to  the  purchase  of  securities  by  you 
from  the  firm  of  E.  W.  Hughes  and  Company  mentioned  in 
Exhibits  16  and  17,  were  any  bids  or  asked  prices  for  those 
securities  disclosed  to  you  by  Mrs.  Hughes  or  any  other 
person  connected  with  the  firm? — A.  Bid  and  asked  price? 

Q.  Yes. — A.  Yes,  quite  often  when  I  was  talking  with 
Miss  Waterton  she  would  just  quote  on  some  of  these  stocks 
that  I  would  talk  to  her  about.  She  would  say  that  the  bid 
is  so  much  and  the  asking  price  is  so  much  today. 

Q.  Would  those  bid  and  asked  prices  which  you  have  men¬ 
tioned  be  conveyed  to  you  before  you  had  agreed  to  ptir- 
chase,  say,  any  of  the  securities  mentioned  in  Exhibits  16  and 
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17? — A.  Well,  at  times  they  were,  yes,  but  I  can’t  say  that 
in  every  instance  they  were. 

Q.  Did  Mrs.  Hughes  ever  voluntarily  give  you  any  bid 
and  ask  prices,  or  did  you  request  bid  and  ask  prices? — A. 
Well,  I  presume  it  was  usually  my  question  because  I  would 
want  to  know  the  difference — what  the  stock  was  worth, 
whether  one  should  buy  at  the  bid  or  the  ask  and  Mrs.  Hughes 
which  I  was  talking  to  her  would  always  say  “We  will  pur¬ 
chase  as  low  as  possible  for  you,  but  the  asking  price  is  some¬ 
thing  that  is  usually  the  market  price.  ’  ’ 

Q.  Do  you  recall  any  specific  instance  where  you  were 
furnished  with  bid  and  asked  prices  before  you  purchased  the 
security* — A.  I  can’t  answer  that.  I  don’t  recall  that. 

Q.  You  recall  of  no  instance? — A.  No  particular  stock. 

Q.  That  is  right. — A.  I  just  know  that  these  matters 
had  been  talked  over  at  times  and  the  question  that  you 
asked  in  regard  to  bid  and  asked  was  explained  to  me  quite 
thoroughly. 

Q.  Referring  now  to  paragraph  (e)  of  the  memorandum 
of  agreement.  Exhibit  4,  were  you  furnished  with  any 
figures  from  which  you  could  ascertain  the  base  price  men¬ 
tioned  in  Exhibit  4  with  respect  to  any  of  the  securities 
which  you  purchased? — A.  I  can’t  say  that  I  do.  That,  I 
never  considered  was  quite  important.  To  me  the  question 
was  “what  do  I  have  to  pay?”  and  if  it  was  satisfactory 
I  bought  it;  otherwise  I  didn’t.  I  will  say  that  there  has 
never  been  at  any  time  any  pressure  put  on  any  sale  made 
to  me  by  Mrs.  Hughes. 

Q.  Do  you  make  any  independent  investigation  of  the 
securities  which  Mrs.  Hughes  may  have  recommended  that 
you  purchase? — A.  I  can’t  say  that  I  did. 

Q.  Do  you  do  business  with  any  other  securities  firm? — A. 
No. 

Q.  Have  you  ever  done  business  with  any  other  securities 
firms? — A.  Not  for  years  anyway. 

Q.  Do  you  have  possession  of  the  securities  which  you 
purchased  from  the  firm  of  E.  W.  Hughes  and  Company? — 
A.  I  have  possession  of  the  greater  portion  of  them  anyway. 
I  have  possession  of  the  greater  portion.  There  are  a  few 
yet  that  have  not  been  transferred  to  my  name.  But,  of 
course — 
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Mr.  McCreery*  Yon  mean  they  are  in  process  of  trans-  ; 
fer? — The  Witness:  No,  I  left  them  in  the  office.  I  left 
them  with  Mrs.  Hughes  in  the  office. 

Q.  (By  Mr.  Lungren)  Why  did  yon  leave  those  securi-  I 
ties  in  the  office? — A.  Why  did  I  leave  them  there? 

Q.  Yes. — A.  Because  I  thought  it  was  a  good  business 
method.  I  thought  it  would  be  all  right  to  leave  them  there. 

Q.  Did  you  leave  them  there  for  safe  keeping? — A.  Yes. 

Mr.  Clarkson :  Do  you  owe  Mrs.  Hughes  any  money  at  the 
present  time? — The  Witness:  I  do  not. 

Q.  (By  Mr.  Lungren)  You  pay  for  the  securities  that  j 
you  purchase  at  or  about  the  time  of  purchase? — A.  When-  j 
ever  due.  They  are  paid  for  whenever  they  are  due.  I  never 
buy  anything  except  what  I  have  the  money  to  pay  for 
them. 

Q.  At  the  time  that  Mrs.  Hughes  makes  a  recommenda¬ 
tion  to  you  that  you  purchase  a  security,  what,  if  anything,  j 
is  said  about  the  price  that  that  security  will  cost  you? — A.  j 
Why,  Mrs.  Hughes,  if  she  has  the  stock,  she  quotes  me  the j 
price  and  I  know  what  it  is  at  the  time.  If  it  is  something 
which  she  is  purchasing  on  the  open  market  then  it  is  left 
open  until  such  time  as  she  knows  what  she  pays  for  it. 

Q.  Does  she  advise  you  what  she  pays  for  it? — A.  Well,! 
no,  I  can’t  recall  that  she  does. 

Q.  Have  vour  every  transaction  with  Mrs.  Hughes  been 
satisfactory? — A.  I  assure  you  they  have,  and  if  I  have  any 
more  money  to  invest  I  will  invest  it  with  Mrs.  Hughes. 

•  •  •  •  • 

Q.  (By  Mr.  Lungren)  I  show  you  what  has  been  marked 
as  Exhibit  18,  Mr.  Weaver,  and  ask  vou  what  that  is? — A. 
Well— 

Q.  Is  it  a  letter  which  you  received  from  E.  W.  Hughes 
and  Company? — A.  It  is  a  letter  I  received  from  E.  W. 
Hughes  and  Company  in  regard  to  the  agreement  which  I 
was  to  sign.  I  guess  that  is  all  you  want  to  know  about 
that. 

Q.  (By  Mr.  Lungren)  I  show  you  what  has  been  marked 
as.  Exhibit  No.  19  and  ask  you  what  that  is? — A.  That  is 
the  letter  that  was  sent  to  me  and  I  did  not  receive  the 
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securities  until  I  turned  in  the  agreement;  but  I  don’t  know 
just  what  answer  you  want  to  thatt 

Q.  Is  Commission’s  Exhibit  No.  19  a  letter  which  you 
received  from  E.  W.  Hughes! — A.  Yes,  if  that  is  all. 

Tr.  231-237. 

Howard  A.  Hart,  a  witness  for  the  Commission  testified 
as  follows: 

Direct  Examination. 

242  Q.  (By  Mr.  Lungren)  State  your  name  and  ad¬ 
dress? — A.  Howard  A.  Hart,  Exchange  National 
Bank  Building,  Colorado  Springs. 

Q.  Did  you  transact  any  business  with  the  firm  of  E.  W. 
Hughes  and  Company? — A.  I  do. 

Q.  How  long  have  you  been  doing  business  with  that 
firm? — A.  About  six  years. 

Q.  What  is  the  nature  of  that  business? — A.  Buying  and 
selling  of  securities? 

Q.  With  whom  do  you  transact  that  business? — A.  At 
the  present  time  I  do  practically  all  of  it  with  Mrs.  Arleen 
Hughes.  At  first  I  did  my  business  with  Mr.  Walter  Hughes. 

Q.  Do  you  know  whether  he  is  connected  with  the  firm  of 
E.  W.  Hughes  and  Company? — A.  I  believe  not. 

Q.  When  was  the  last  time  you  did  any  business  with  Wal¬ 
ter  Hughes,  can  you  remember? — A.  It  would  be  before  the 
time  of  the  period  of  this  hearing.  It  would  have  been  about 
in  1942,  1  think,  was  about  the  last  time. 

Q.  Have  you  entered  into  any  contracts  or  agreements 
with  the  firm  of  E.  W.  Hughes  and  Company? — A.  Yes,  I 
have. 

Q.  Do  you  have  a  copy  of  that  agreement  with  you? — A. 
I  do.  Here  it  is. 

Q.  Is  the  agreement  which  you  state  that  you  have  en¬ 
tered  into  with  the  firm  of  E.  W.  Hughes  and  Company  the 
same  as  what  has  been  marked  as  Commission’s  Exhibit 
No.  4? 

Mr.  McCreerv:  We  will  stipulate  that  it  is  the  same. 

Q.  (By  Mr.  Lungren)  When  did  you  sign  that  agree¬ 
ment? — A.  On  the  19th  day  of  February,  1943. 
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Q.  Who  submitted  that  agreement  to  you? — A.  Well,  this  j 
agreement  is  signed  by  Mrs.  Hughes.  She  and  I  talked  it 
over  together  and  we  finally  agreed  on  this  contract  form 
here  and  signed  it  as  of  that  date. 

Q.  Will  you  state  in  your  own  words  what  was  said  at  i 
the  time  the  agreement  was  submitted? — A.  I  don’t — I 
wouldn’t  remember  the  conversation  in  any  particular,  but 
we  talked  the  contract  over,  generally.  The  terms  of  the; 
contract  were  thoroughly  understood  by  myself  and  my  wife 
at  the  time  we  signed  it. 

Q.  Well,  did  you  sign  that  agreement  in  order  to  receive 
investment  advice  from  Mrs.  Hughes?— A.  Yes,  I  did. 

Q.  What  did  she  state  as  to  the  purpose  of  the  agreement, 
as  nearly  as  you  can  recall? — A.  Well,  just  like  any  other 
agreement,  just  a  matter  of  business  to  have  a  contract  and 
an  agreement,  an  understanding  of  what  charges  would  be  for 
various  services. 

i 

Q.  Do  you,  in  fact,  receive  investment  advice  from  Mrs. 
Hughes  from  time  to  time? — A.  Oh,  yes. 

Q.  Is  that  advice  given  voluntarily  by  Mrs.  Hughes  or  do 
you  request  advice  from  time  to  time* — A.  Well,  I  request 
it  from  her  quite  frequently. 

Q.  What  is  the  nature  of  the  advice  which  you  receive? — f 
A.  Well,  we  talk  over  the  value  of  these  securities  based  on 
the  reports  of  the  companies.  We  read  their  statements  ip 
some  cases  and  talk  over  the  returns,  the  future  possibilities 
for  accruals,  and  we  go  into  the  soundness  of  the  investments 
and  quite  naturally.  And  I  respect  her  opinion,  of  course,  in 
that  matter  because  she  has  the  time  that  I  don’t  have  to  go 
into  these  things  and  make  a  careful  detailed  investigation. 

Q.  Do  you  receive  any  written  analyses  from  Mrs.  Hughes 
sometimes  regarding  the  various  securities? — A.  Yes,  quite 
often  we  do. 

Q.  What  is  the  nature  of  those  written  analyses  that  you 
mention? — A.  They  set  forth  the  nature  of  the  company; 
where  the  company  is  doing  business ;  what  kind  of  business 
they  are  in ;  who  the  directors  are ;  and  the  various  indebted¬ 
ness — bonded  indebtedness — and  so  forth  and  the  position 
the  particular  securities  will  take  in  relation  to  the  com¬ 
pany,  that  is  the  ones  that  we  are  contemplating  investing 
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in,  whether  they  are  first,  second  or  third — in  a  first,  second 
or  third  position  in  regards  to  their  indebtedness. 

Q.  Referring  to  paragraph  (i)  of  Exhibit  No.  4  which 
states  “The  Company  when  acting  as  investment  adviser 
shall  act  as  principal  in  every  transaction.”  Was  any  ex¬ 
planation  made  to  you  of  that  paragraph  in  the  contract* — 
A.  Yes,  however,  it  is  a  business  contract  and  anybody 
would  understand  that  the  company  acting  as  principal  would 
be  selling  their  own  securities — selling  their  own  property. 
In  some  cases  we  agree  to  that  and  in  some  cases,  in  cases 
.of  selling  securities,  why,  they  were  acting  as  our  agent. 
We  understood  the  paragraph. 

Q.  Was  the  schedule  of  rates  discussed  at  the  time  this 
contract  was  submitted  to  you? — A.  Certainly. 

Q.  What  was  said  about  the  schedule  of  rates? — A.  Well, 
the  schedule  of  rates  set  forth  just  exactly  as  is  here  in  the 
contract  I  don’t  remember  the  details  of  the  conversation 
at  that  time,  but  it  is  substantially  as  set  forth  in  this  con¬ 
tract. 

Q.  Was  it  your  understanding  of  that  clause  that  we  have 
just  referred  to,  paragraph  (i),  that  the  firm  would  act  as  an 
investment  adviser  and  as  a  principal  in  the  same  trans¬ 
action? — A.  That  is  right. 

Tr.  242-246. 

.  246  Q.  Do  you  have  any  correspondence,  Mr.  Hart,  re¬ 
garding  the  signing  of  this  agreement,  Exhibit  No.  4? 
— A.  No,  that  was  all  done  verbally  in  her  office. 

Q.  Did  you  ever  receive  any  letter  confirming  the  signa¬ 
ture  of  the  agreement? — A.  I  don’t  recall  that  I  did. 

Q.  Was  a  copy  of  the  agreement  left  with  you  at  the  time 
you  signed  it? — A.  Oh,  yes,  I  took  a  copy  from  the  office 
with  me  immediately  upon  signing  it. 

Q.  (By  Mr.  Lungren)  I  show  you  what  has  been  marked 
as  Commission’s  Exhibit  No.  20,  consisting  of  22  sheets,  and 
ask  you  what  those  are,  Mr.  Hart? — A.  These  are  confirma¬ 
tions  of  sales. 

Q.  From  whom  did  you  receive  those  confirmations  in 
Exhibit  No.  20,  Mr.  Hart? — A.  These  were  mailed  to  us, 
Mr.  Lungren,  from  the  office  of  E.  W.  Hughes  and  Com¬ 
pany. 
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Q.  Do  they  reflect  the  purchase  by  you  of  certain  securi¬ 
ties  from  E.  W.  Hughes  and  Company? — A.  Yes. 

•  c-  •  •  • 

Mr.  Lungren:  That  is  correct,  these  confirmations  are 
from  1944  to  1946,  that  is  correct 

Q.  (By  Mr.  Lungren)  Were  all  the  purchases  of  securi¬ 
ties  reflected  by  those  confirmations,  Exhibit  20,  purchased 
by  you  from  the  firm  of  E.  W.  Hughes  and  Company  pursu¬ 
ant  to  advice  received  by  you  from  Mrs.  Hughes? — A.  Well, 
they  were  purchased  on  the  order  of  my  wife  and  I,  subject, 
of  course,  and  pursuant  to  advice  from  Mrs.  Hughes. 

Q.  Did  you  purchase  any  securities  that  appear  in  Ex¬ 
hibit  20  without  the  advice  or  recommendation  of  Mrs. 
Hughes? — A.  Well,  nothing  outside  of  Government  bonds. 

I  ordered  those  without  any  advice. 

Q.  What  was  said  about  the  price  of  the  securities  men¬ 
tioned  in  Exhibit  20  at  the  time  that  you  purchased  them? — 
A.  Well,  we  were  advised  of  the  market  price  at  the  time. 
Of  course,  I  don’t  remember  the  individual  cases. 

Q.  Well,  when  she  discusses  price  with  you,  does  she  tell  ; 
you  any  more  about  price  than  what  the  particular  security  j 
will  cost  you? — A.  Sometimes  she  told  me  the  market,  i 
We  were  all  careful,  particular  about  that, — 

Q.  Can  you  recall  any - A. — but  I  couldn’t  recall  any  j 

specific  case  except  in  the  buying  of  some  of  these  securities 
I  know  that  she  discussed  the  market  price  with  me. 

Q.  In  all  instances? — A.  Not  in  every  instance,  no.  In 
discussing  securities  you  sometimes  have  a  good  many  items  ! 
to  go  over  and  time  is  short  and  just  like  any  other  business 
transaction  sometimes  you  miss  details  of  that  kind.  It  was  | 
just  simply  a  matter  of  oversight. 

Q.  You  have  mentioned  market  price.  What  do  you  mean 
by  “market  price”? — A.  The  selling  price  as  of  the  date 
we  purchase  them. 

Q.  Just  the  selling  price  as  of  the  day  you  purchase? — 
A.  Yes. 

Q.  And  that  is  the  only  discussion  you  have  with  her  I 
about  price? — A.  She  told  me  the  bid  and  ask,  of  course,! 
that  doesn’t  always  constitute  the  selling  price. 

Q.  Do  you  recall  of  any  specific  instance  where  she  has 
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advised  you  the  bid  and  asked  prices! — A.  Yes,  I  do,  par¬ 
ticularly  in  Mission  Oil,  because  we  were  going  into  that 
very  heavy.  I  don’t  remember  the  details  at  the  time  but  I 
do  remember  the  bid  and  asked  was  discussed  there  in  sev¬ 
eral  instances.  We  bought  this  at  several  different  times. 

Q.  Is  there  a  general  practice  to  inform  you  of  bid  and 
asked  prices  at  the  time  you  make  a  purchase? — A.  Well,. I 
would  say  on  the  average  it  is.  Just  as  I  said  before,  we  just 
don’t  go  into  every  detail  every  time  because  we  have  a  great 
deal  of  confidence  in  Mrs.  Hughes. 

Q.  Does  she  tell  you  what  the  securities — did  she  tell  you 
what  the  securities  cost  her  that  are  reflected  in  Exhibit  20? 
— A.  Yes,  in  some  cases  she  has.  She  hasn’t  in  every  case. 

Q.  Do  you  recall  any  case  where  she  has  informed  you? — 
A.  I  think  the  particular  instance  was  Mission  Oil,  but  I 
don’t  remember  the  prices. 

Q.  Is  it  her  general  practice  to  inform  you  of  the  cost  to 
her  at  the  time  you  purchase? — A.  No.  No,  I  wouldn’t 
say  that  it  is.  She  hasn’t  ever  refused  the  information  if  I 
have  asked  for  it. 

Q.  Did  she  tell  you  what  the  mean  or  the  average  be¬ 
tween  the  bid  and  asked  prices  were  with  respect  to  any 
of  the  securities  mentioned  in  Exhibit  20  at  the  time  you 
purchased'? — A.  Well,  that  would  be,  as  I  understand  it,  the 
selling  price.  That  is  the  way  we  arrive  at  it  in  the  real 
estate  business.  A  seller  asks  for  $100,000,  the  buyer  bids 
$50,000;  that  isn’t  the  selling  price;  it  isn’t  the  value  of  the 
security. 

Q.  Did  she  give  you  any  specific  figure  as  a  mean  between 
the  bid  and  the  asked? — A.  Well,  I  don’t  know.  You  are 
asking  for  details  there  that  require  a  memory  like  a  photo¬ 
graph.  I  don’t  know  that  she  did.  I  know  that  I  saw  the 
selling  prices  on  some  of  the  securities. 

Q.  Then,  about  all  you  knew  about  the  price  was  what 
she  told  you  as  to  how  much  the  securities  would  cost  you, 
is  that  correct? — A.  That  is  right.  I  want  to  add  to  that 
answer  there,  in  some  cases  I  looked  on  the  quotes  myself. 
I  have  seen  the  quotes.  In  some  other  cases  I  checked  on 
the  quotes  outside  of  Mrs.  Hughes’  office. 

Q.  Did  you  ever  purchase  any  securities  without  the  ad- 


SECURITIES  AND  EXCHANGE  COMMISSION  149 

; 

i 

vice  or  recommendation  of  Mrs.  Hughes? — A.  Well,  I  haven’t 
since  during  the  lifetime  of  this  contract 

Q.  Do  you  generally  rely  upon  her  advice? — A.  Abso¬ 
lutely.  i 

Q.  Do  you  make  any  independent  investigation  of  securi¬ 
ties  which  she  has  recommended  that  you  purchase? — A. 
Well,  occasionally,  but  very  seldom. 

Q.  What  type  of  investigation  do  you  make  when  you  do 
make  such  investigation? — A.  Well,  from  my  own  personal 
knowledge  of  some  of  these  securities  and  the  location  of  the 
business  and  the  possibilities  for  future  in  the  business  of1 
that  kind. 

Q.  You  mentioned  quotations  a  moment  ago,  that  you  had 
procured  quotations;  where  did  you.  procure  those  quota¬ 
tions? — A.  Sometimes  procured  them  from  the  Exchange  in 
Colorado  Springs;  from  the  banker  sometimes;  sometimes 
from  the  newspapers. 

Q.  When  you  do  procure  quotations  in  the  manner  in 
which  you  have  mentioned,  do  you  procure  those  quotations 
before  or  after  you  purchase  the  particular  security  involved 
from  E.  W.  Hughes  and  Company? — A.  Well,  naturally  be¬ 
fore  I  make  the  purchase ;  before  we  make  the  order.  I  say 
“we”  because  my  wife  and  X  do  practically  all  of  this  busi¬ 
ness  in  consultation  with  Mrs.  Hughes  jointly.  In  fact,  I 
never  give  Mrs.  Hughes  an  order  for  purchase  without  my 
wife’s  knowledge. 

Q.  You  do  business  with  any  other  firms  engaged  in  the 
business  of  buving  and  selling  securities  to  the  public? — A. 
No. 

Q.  You  have  possession  of  the  securities  which  you  have 
purchased  from  E.  W.  Hughes  and  Company? — A.  We  have 
possession  of  them,  yes,  but  they  are  not  in  our  lock  box, 
they  are  stored  with  E.  W.  Hughes  and  Company  in  their 
vaults. 

Q.  They  are  left  in  the  custody  of  E.  W.  Hughes  and 
Company? — A.  That  is  right 

Q.  Were  they  left  in  the  custody  of  E.  W.  Hughes  and 
Company  at  Mrs.  Hughes’  suggestion  or  your  suggestion?— 
A.  Well,  that  is  something  that  I  don’t  know.  This  dates 
back  a  number  of  years  when  I  first  started  to  do  business 
with  Walter  Hughes  and  I  don’t  remember  the  particular 
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discussion  at  that  time.  I  know  it  is  a  satisfactory  arrange¬ 
ment. 

Q.  You  have  left  your  securities  in  the  custody  of  E.  W. 
Hughes  and  Company  since  you  first  commenced  doing  busi¬ 
ness  with  that  firm? — A.  That  is  right. 

Q.  Do  you  know  whether  or  not  those  securities  are  reg¬ 
istered  in  your  name  or  in  the  name  of  E.  W.  Hughes  and 
Company? — A.  In  the  name  of  E.  W.  Hughes  and  Com¬ 
pany. 

Q.  Do  you  receive  dividends  and  interest  that  are  pay¬ 
able  on  those? — A.  Yes,  sir. 

Q.  From  whom  did  you  receive  the  dividends  and  inter¬ 
est? — A.  Receive  them  from  E.  W.  Hughes  and  Com¬ 
pany. 

Q.  By  the  firm’s  check? — A.  That  is  right. 

Q.  You  receive  all  the  dividends  and  interest  payable  on 
the  securities  which  you  leave  in  the  custody  of  the  firm? — 
A.  Absolutely.  They  render  a  monthly  statement  account¬ 
ing  for  all  of  them. 

Q.  Do  you  actually  receive  the  dividends  and  interest 
payable  on  the  securities  left  in  the  custody  of  E.  W.  Hughes 
and  Company  or  are  the  dividends  and  interest  credited  to 
your  account  with  E.  W.  Hughes  and  Company? — A.  Well, 
that  is  right,  they  are  credited  to  our  account  and  we  draw 
on  E.  W.  Hughes  and  Company  periodically  as  we  see  fit  and 
have  use  for  the  funds. 

Q.  Or  you,  as  funds  accumulate,  you  use  those  funds  for 
reinvestment  in  other  securities,  is  that  correct? — A.  That 
is  right. 

Q.  Are  you  satisfied  with  the  transactions  that  you  have 
had  with  E.  W.  Hughes  and  Company? — A.  Absolutely.  Off 
the  record.  I  have  known  Mr.  and  Mrs.  Hughes  and  their 
brother-in-law  for  a  great  many  years  and  I  have  got  confi¬ 
dence  in  them  and  still  have. 

Tr.  246-254. 

Cross  Examination. 

255  Q.  (By  Mr.  McCreery)  You  have  been  in  business 
in  Colorado  Springs  for  many  years,  have  you  not? 
— A.  About  fifteen  years. 
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Q.  You  are  in  the  real  estate  brokerage  business,  are  you? 

— A.  I  am  a  real  estate  salesman. 

Q.  Properties  and  so  on?- — A.  That  is  right. 

Q.  So  you  are  a  business  man  in  the  pursuit  of  your 
business? — A.  That  is  right. 

Q.  Have  your  operations  with  E.  W.  Hughes  and  Com¬ 
pany  produced  profits  to  you? — A.  Yes,  sir,  they  have. 

Q.  Substantially — ? — A.  Very  satisfactory  profits. 

Q.  (By  Mr.  McCreery)  These  confirmations  reflected  in 
Exhibit  20  come  to  you  before  you  make  payment  for  the 
stock,  or  the  securities,  do  they  not? — A.  Before  we  make 
payment?  i 

Q.  Yes. — A.  Is  this  on  the  record? 

Q.  Yes. — A.  No,  they  do  not. 

Q.  These  do  not? — A.  They  come  to  us  after  the  trans¬ 
action  has  been  closed. 

Q.  Where  is  vour  receipt  for  the  payment;  do  you  get  a 
receipted  bill? — A.  We  get  a  statement  at  the  end  of  the 
month. 

Q.  Then,  that  is  the  time  you  get  a  receipted  bill;  this 
comes  immediately  at  the  time  of  the  transaction? — A.  That 
is  right.  j 

Q.  The  day  of  the  transaction? — A.  That  is  right. 

Q.  So  immediately  there  it  is  and  if  there  is  any  objec¬ 
tion  you  could  make  it  at  that  time? — A.  That  is  correct. 

I 

Exam.  Clarkson .-  Mr.  Hart,  do  you  have  a  money  account  j 
there  as  well  as  securities  on  deposit  with  the  firm? — The 
Witness:  Well,  hardly  consider  it  that  way,  no,  not  in  the 
nature  of  a  bank  account. 

| 

Exam.  Clarkson :  Is  E.  W.  Hughes  and  Company  indebt¬ 
ed  to  you;  do  you  have  a  credit  balance  to  you  or  due? — 
The  Witness :  Sometimes  one  way  or  the  other.  If  it  is  a  \ 
debt  balance  it  is  just  a  matter  of  a  day  or  so  until  we  get  it  i 
corrected. 

Exam.  Clarkson:  Most  of  the  time  you  do  have  more  or  J 
less  of  a  credit  balance  against  which  you  draw  as  you  need  1 
funds ?■ — The  Witness:  More  or  less  of  a  credit  balance. 

:  Exam.  Clarkson:  Is  it  very  substantial? — The  Witness:  ! 
Never  amounts  to  very  much,  no,  unless  we  are  accumulating  j 
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a  little  to  buy  some  securities  which  we  have  already  agreed 
to  purchase. 

Mr.  McCreery:  Then  she  gives  you  a  monthly  statement 
of  that  whole  account  every  month? — The  Witness:  Yes,  I 
get  a  monthly  statement  every  month.  I  have  them  right 
here  if  you  would  care  to  introduce  them  in  the  record. 

Tr.  255-257. 

Dost  A.  Vahtderhoof,  a  witness  for  the  Commission,  testi¬ 
fied  as  follows : 

Direct  Examination. 

257  Q.  (By  Mr.  Lungren)  Will  you  state  your  name 
and  address,  please? — A.  Dr.  Don  A.  Vanderhoof, 
Colorado  Springs,  Colorado. 

Q.  What  is  your  business  or  occupation? — A.  Profes¬ 
sion:  Medical 

Q.  Are  you  a  physician  and  surgeon? — A.  Physician  and 
surgeon. 

Q.  Have  you  transacted  any  business  with  the  firm  of 
E.  W.  Hughes  and  company? — A.  That  is  right. 

Q.  What  is  the  nature  of  the  business  which  you  transact 
with  that  firm? — A.  Buying  and  selling  of  securities. 

Q.  What  is  the  name  of  the  person  with  whom  you  trans¬ 
act  such  business? — A.  At  the  present  time  Mrs.  E.  W. 
Hughes. 

Q.  When  did  you  first  commence  doing  business  with 
the  firm  of  E.  W.  Hughes  and  Company? — A.  I  haven’t  any 
idea — many  years  ago ;  it  goes  back  many  years. 

Q.  Could  you  give  us  an  approximate  time? — A.  Well, 
say  ten  to  fifteen  years. 

Q.  With  whom  did  you  transact  your  business  at  the 
time  you  first  commenced  doing  business  with  this  firm? — 
A.  Mr.  Walter  Hughes. 

Q.  Have  you  transacted  any  business  with  Walter  Hughes 
in  recent  years? — A  Not  since  he  went  into  the  Army. 

Q.  About  when  was  that? — A  I  would  say  about  five 
years  ago,  as  an  estimate. 

Q.  In  purchasing  securities  from  this  firm,  are  all  the 
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securities  purchased  in  your  name? — A.  No,  some  of  them 
in  my  wife’s  name,  not  many,  very  few. 

Q.  Have  you  entered  into  any  contracts  or  agreements 
with  the  firm  of  E.  W.  Hughes  and  Company? — A.  Yes,  sir. 

Q.  Do  you  have  a  copy? — A.  Yes,  sir. 

Q.  When  did  you  enter  into  the  agreement  that  you  have 
just  handed  me? — A.  That  was  in  May,  1943. 

Q.  May  5,  1943,  is  that  correct? — A.  Yes,  5th  day  of  ! 
May,  1943. 

Mr.  McCreery:  I  will  stipulate  that  that  is  the  same  as 
Exhibit  4. 

Q.  (By  Mr.  Lungren)  Who  submitted  that  agreement, ; 
Exhibit  4,  to  you  for  signature? — A.  This?  Mrs.  Hughes. 

Q.  When  was  that  submitted  to  you? — A.  On  Mav  5, 
1943. 

Q.  That  is  the  same  time  that  you  signed  it? — A.  Ap-  j 
proximately;  it  might  have  been  given  to  me  the  day  before 
— a  day  or  two,  I  don’t  remember. 

Q.  Will  you  state  in  your  own  words  what  was  said  at  the 
time  that  this  agreement,  Exhibit  4,  was  submitted  to  you 
for  signature? — A.  Why,  I  do  remember  that  Mrs.  Hughes 
gave  me  that  and  asked  me  to  read  it  over  carefully  and 
told  me  what  it  was  before  I  read  it  over  and  asked  me  to 
sign,  I  think,  as  I  remember  it,  two  copies.  I  think  she  kept 
one  and  I  kept  one. 

Q.  What  did  she  tell  you  about  it? — A.  Why,  she  ex¬ 
plained  what  it  meant  in  regard  to  buying  and  selling  and 
the  charges  that  were  made  and  when  she  acts  as  principal 
or  when  she  acts  as  an  agent ;  that  was  the  sum  and  substance 
of  the  entire  discussion. 

Q.  Do  you  know  what  a  principal  is? — A.  Well,  in  a  gen¬ 
eral  way.  If  I  should  ask  her  to  buy  something  and  ask  her 
certain  things  what  she  thought  of  it  or  ask  her  if  she  had 
something  good,  that  would  come  under  the  head  of  a  princiT 
pal  or  agent  If  you  simply  say  “buy  me  a  certain  thing” 
it  is  simply  acting  as  agent 

Q.  Did  you  sign  this  agreement  in  order  to  receive  in¬ 
vestment  advice  from  Mrs.  Hughes? — A.  Not  necessarily 
so,  but  it  was  just  simply  I  would  like  an  agreement  of  that 
kind  because  in  this  case  I  think  it  is  better  to  have  something 
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with  any  company.  Yon  know  exactly  where  you  stand. 
Years  before  I  was  charged  certain  things  and  never  knew 
why  or  wherefor. 

Q.  Do  yon,  in  fact,  receive  advice  from  Mrs.  Hughes 
from  time  to  time? — A.  Absolutely. 

Q.  Do  you  request  that  advice  or  does  she  voluntarily  give 
you  advice? — A.  She  might  voluntarily.  I  can’t  say,  but  I 
have  offtimes  requested  advice  and  then  later  on  she  will 
give  me  the  advice  after  she  has  looked  up  things  that  I  have 
requested. 

Q.  What  is  the  nature  of  the  advice  which  you  receive 
from  Mrs.  Hughes? — A.  What  condition  of  certain  com¬ 
panies  is.  That  is  as  far  as  she  can  tell  by  studying  the 
fiTiftncml  conditions  of  certain  companies,  whether  these  com¬ 
panies — whether  I  feel  as  though  I  would  like  to  invest  either 
in  bonds  or  stocks  in  these  companies. 

Q.  Does  she  from  time  to  time  suggest  or  recommend 
that  you  purchase  certain  securities? — A.  When  I  ask  her. 
I  don’t  know  that  she  has  ever  recommended  anything  with¬ 
out  my  first  putting  out  a  feeler  and  asking  her  about  cer¬ 
tain  things. 

Q.  But  she  does  recommend  or  advise  you  on  certain 
securities  pursuant  to  your  requests? — A.  Yes,  she  never 
says  nothing  is  perfect  or  nothing  like  that,  but  if  I  ask  what 
the  conditions  of  the  company — the  financial  conditions — she 
has  them  checked  or  checks  for  me  and  advises  me. 

Q.  Who  chooses  the  companies  that  are  to  be  checked? — 
A.  As  a  usual  thing  I  ask. 

Q.  What? — A.  As  a  usual  thing  I  ask.  I  ask  about  be¬ 
cause  of  many  years  and  I  am  so  old  that  I  have  certain 
things  and  I  might  want  to  buy  some  more,  I  ask  her 
whether  it  is  advisable  to  buy  more  in  this  company  or  in 
that  company  or  whether  it  would  be  better  to  dispense  with 
something  and  get  into  a  certain  other  company. 

Q.  Has  she  from  time  to  time  suggested  that  you  invest 
in  the  securities  of  companies  which  you  have  not  men¬ 
tioned? — A.  I  presume  so.  Of  course,  that  would  be  a  very 
small  amount.  I  mean  as  far  as  the  number  of  companies 
go,  because  I  usually  like  to  look  up  my  own. 

Q.  Referring  to  paragraph  (i)  of  Exhibit  4  which  states 
that  6  The  company  when  acting  as  investment  adviser  shall 
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act  as  principal  in  every  such  transaction.”  Was  any  ex¬ 
planation  made  to  yon  of  the  term  “principal”  at  the  time 
yon  signed  this  agreement? — A.  That  she  wonld  look  np 
— she  wonld  look  np  and  advise  on  that  company,  on  whatever 
the  companies  was  taking  into  consideration? 

Q.  Was  any  explanation  made  of  the  word  term  “princi¬ 
pal”  that  appears  in  paragraph  (i)? — A.  Why,  that  she  was 
to  handle.  I  think  that  is  abont  the  best  word  that  I  can  give. 
As  I  remember  what  was  said  at  the  time,  that  she  wonld 
handle — used  the  word  “handle”.  Yon  have  a  better  word 
than  that,  I  know. 

Q.  (By  Mr.  Lnngren)  I  want  yon  to  explain? — A.  Well, 
that  she  wonld  handle  it. 

Q.  Handle  what? — A.  Handle  a  certain  investment  that 
I  had  suggested. 

Q.  Is  that  the  entire  understanding  that  yon  have  of  the 
term  “principal”  in  that  paragraph  (i)  of  Exhibit  4? — A. 
Why,  I  think  it  is.  Instead  of  using  the  word  “principal” 
put  in  the  word  “adviser” — act  as  adviser.  I  think  yon  un¬ 
derstand  what  I  mean. 

Q.  Was  any  explanation  made  of  the  schedule  of  rates 
which  appear  in  Exhibit  4  at  the  time  that  yon  signed  it? — 
A.  Yes,  sir.  As  I  said  before,  she  went  over  what  I  was 
asked  to  sign  and  told  me.  Of  course,  I  could  read  the  thing 
myself,  but  told  me  what  it  was  all  about,  what  the  rates 
were  for  which  are  printed,  and  I  think  as  far  as  I  under¬ 
stand  them  it  seemed  very  plain. 

Q.  Do  yon  know  how  the  firm’s  charges  for  the  advice 
that  yon  receive  are  computed? — A.  No,  I  don’t  believe  I 
do.  I  don’t  remember  whether  I  ever  heard.  I  might  have  but 
just  offhand — that  was  1943  and  I  don’t  recall  whether  that 
was — might  have  been  brought  up  at  the  time.  I  might  have 
asked,  but  I  don’t  remember. 

♦  Q.  Do  yon  know  what  a  bid  price  is? — A.  Bid  and  ask, 
yes. 

Q.  Will  yon  explain  what  your  understanding  of  those 
terms  are? — A.  Well,  if  yon  want  to  buy — somebody — 
wants  to  buy  something,  yon  ask  a  certain  amount  And  if 
the  other  individual  will  bid  a  certain  amount,  if  they  want 
it  It  is  a  question  of  buying  and  selling. 

Q.  (By  Mr.  Lnngren)  I  show  you  what  has  been  marked 
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as  Commission’s  Exhibit  No.  21  and  ask  yon  what  those  are, 
Doctor  Vanderhoof! 

Mr.  McCreery:  Those  are  confirmations  of  purchases  for 
the  periods  and  dates  indicated,  I  will  stipulate  that 

Q.  Did  yon  receive  these  confirmations,  Exhibit  21,  from 
E.  W.  Hughes  and  Company! — A.  Yes. 

Q.  How  did  yon  receive  them! — A.  Mailed  to  me. 

Q.  And  were  they  mailed  to  yon  at  or  about  the  time 
yon  purchased  the  securities  described  therein! — A.  Yes, 
they  came  right  along. 

Q.  Do  those  confirmations  reflect  the  purchase  of  certain 
securities  by  you  from  this  firm! — A.  Yes,  sir. 

Q.  What  period  of  time  do  those  confirmations  cover! — 
A.  These  here  cover  from  September  1st,  1944  to  August 
8,  1946  inclusive. 

Q.  Were  all  the  securities  which  you  purchased,  and  re¬ 
flected  there  in  Exhibit  21,  purchased  pursuant  to  advice  re¬ 
ceived  by  you  from  Mrs.  Hughes! — A.  Yes,  either  her  ad¬ 
vice  or  my  requests. 

Q.  Were  any  of  the  securities  mentioned  in  Exhibit  21 
purchased  without  advice  or  recommendation  of  Mrs. 
Hughes! — A.  Well,  I  would  have  to  look  each  one  over, 
but  I  always  request.  I  don’t  know  of  anything  in  here  that 
she  didn’t  advise  me  to  buy,  acting  as  principal.  I  am  sure 
that  is  all. 

Mr.  McCreery:  All  purchased  on  her  advice! — The  Wit¬ 
ness  :  Yes. 

Q.  (By  Mr.  Lungren)  What  was  said  about  the  price 
of  the  securities  mentioned  in  Exhibit  21  at  the  time  that  you 
purchased  them! — A.  I  was  never  given  any  definite  price. 
She  would  advise  what  the  market  price,  what  she  had  to 
pay,  if  you  understand  what  I  mean. 

Q.  I  don’t  without  clarifying  that.— A.  Well,  for  in¬ 
stance,  she  wouldn’t  say  a  thing — a  certain  security — could 
be  bought  absolutely  at  the  price  fifty,  it  might  be  fifty  and 
one-half,  fifty  and  one-quarter,  but  she  would  get  it  as  close 
to  that  price  as  she  could.  It  might  go  a  little  above  or  a 
little  below. 

Q.  When  did  you  first  learn  what  the  price  which  these 
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securities  would  cost  you? — A.  If  I  was  enough  interested  j 
and  called  up  the  office  of  E.  W.  Hughes  I  could  find  out,  j 
otherwise  I  wouldn’t  know  until  the  confirmations  came  in.  • 
Sometimes  I  was  especially  anxious  to  know  and  I  called  up.  j 

Q.  When  she  discusses  price  with  you,  does  she  tell  you 
any  more  about  price  than  the  approximate  figure  that  the 
particular  security  will  cost  you? — A.  No,  it  is  impossible 
for  her  to  tell  what  she  will  have  to  pay  until  the  request  goes  ' 
in  to  the  market  Of  course  if,  for  instance  she  has  some-  j 
thing  that  she  has  purchased,  then  she  gives  me  a  definite  j 
price. 

Q.  Well,  do  you  understand  that  you  from  time  to  time 
pursuant  to  advice  received  from  her  purchase  securities 
which  she  owns? — A.  Yes. 

Q.  And  do  you  understand  that  at  other  times  she  might 
purchase  the  security  after  she  has  sold  it  to  you? — A.  Yes,  ; 
sir.  I  ask  for  a  certain  security  and  she  sells  it  to  me.  j 
She  has  to  buy  it,  and  then  I  get  my  confirmation  of  the  sale  i 
and  the  price  that  was  paid  before  the  security  is  delivered. 

Q.  Does  she  tell  you  what  those  securities  cost  her? — 
A.  Well,  she  would  if  I  ask.  It  comes  on  the  confirmation  j 
what  it  costs  me  and  then  on  this  signed  agreement,  if  I  am 
interested  enough,  I  can  look  up  there  and  see  what  it  cost 
her. 

Q.  How  can  you  do  that?  You  tell  me  how  you  can  i 
ascertain  from  that  agreement,  Exhibit  4,  what  the  securities  i 
cost  Mrs.  Hughes? — A.  I  wouldn’t  attempt  to.  I  wouldn’t 
attempt  to  go  into  that,  never  paid  any  special  attention. 
That  is  what  I  would  call  a  rather  technical  question. 

Q.  Well,  the  first  sheet  of  Exhibit  21  is  a  confirmation 
dated  September  1st,  1944  showing  the  purchase  by  you  of 
100  shares  of  Southwest  Natural  Gas  Company  common  at 
$2.60  per  share,  now,  can  you  from  this  agreement.  Exhibit 
No.  4,  figure  the  cost  to  the  firm  of  E.  W.  Hughes  and  Com¬ 
pany  of  that  100  shares  of  Southwest  Natural  Gas  Com¬ 
pany,  Incorporated? — A.  No,  because  nobody  on  earth  could 
go  ahead  and  tell  what  any  individual  paid  for  a  certain 
thing  because  they  might  have  some  way  of  buying  something 
very  much  less  or  very  much  more.  I  know  I  couldn’t 

Q.  With  respect  to  the  securities  that  you  purchased  from 
this  firm,  reflected  in  Exhibit  21,  were  you  informed  of  any 
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bid  and  ask  prices  at  the  time  of  purchase? — A.  Why,  I  do 
know  absolutely  that  many  times  when  I  have  been  going  to 
buy  a  certain  thing,  Mrs.  Hughes  would  tell  me  that  the  day 
previous  or  a- few  days  previous  the  bid  price  was  so  and 
the  ask  price  was  so,  but  didn’t  know,  of  course,  what  it 
would  be  that  day  of  purchase  until  after  getting  confirma¬ 
tions  from  the  parties  in  New  York  or  wherever  you  get 
your — . 

Q.  After  she  gets  the  confirmations  from  New  York  which 
you  mentioned,  does  she  advise  you  of  the  bid  and  asked 
prices  at  that  time? — A.  No,  I  don’t  know  of  the  question 
ever  coming  up. 

Q.  Then,  all  you  knew  about  the  price  that  you  would 
pay  for  the  securities  was  what  you  learned  after  you  re¬ 
ceived  the  confirmations,  is  that  correct? — A.  Yes.  Of 
course,  you  knew  about  what  you  were  going  to  pay.  If 
things  were  too  high  you  wouldn’t  pay  it,  but,  of  course, 
you  wouldn’t  know  what  the  price  was  going  to  be  until  you 
got  the  definite  purchase  price  in. 

Q.  Do  you  generally  rely  upon  the  advice  which  you  re¬ 
ceive  from  Mrs.  Hughes? — A.  Absolutely.  It  has  been  more 
than  satisfactory  during  all  the  years  I  have  dealt  with 
them. 

Q.  Do  you  make  any  independent  investigation  of  the 
securities  which  she  has  recommended  that  you  purchase? — 
A.  Yes,  you  might  say  that  I  do.  I  read  the  Wall  Street 
Journal  regularly.  I  take  the  United  States  News.  Read 
Kiplinger’s  and  read  Babson,  Poor’s,  and  I  always  try  to 
keep  up  with  what  little  I  can.  Of  course,  I  can’t  analyze. 
I  don’t  pretend  to.  I  can’t  analyze  things.  I  don’t  pretend. 
I  try  to  get  a  general  idea  just  for  my  own  satisfaction.  I 
don’t  do  that  because  I  don’t  have  the  knowledge  of  Mrs. 
Hughes.  Why,  I  would  have  to  have  confidence  in  her. 

Q.  What  is  that  last? — A.  If  the  time  ever  came  when  I 
couldn’t  read  up  on  anything,  I  would  have  perfect  confi¬ 
dence  in  Mrs.  Hughes. 

Q.  Don’t  you  have  at  this  time? — A.  Absolutely,  but  I 
like  to  read  besides. 

Q.  With  respect  to  the  independent  investigation  that  you 
have  mentioned  a  moment  ago,  do  you  make  that  investiga¬ 
tion  before  you  purchase  the  particular  security  from  Mrs. 
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Hughes  or  afterwards! — A.  I  always  read  before  and  I  read  . 
months  and  months  and  months  afterwards  on  things  that  I  I 
have.  Whenever  I  can  pick  up  an  article  on  something  I  j 
have  I  always  read  it. 

Q.  Do  you  do  business  with  any  other  firms  engaged  in  j 
buying  and  selling  securities  to  the  general  public? — A.  Not 
at  the  present  time  and  haven’t  since  I  went  in  with  the 
E.  W.  Hughes  and  Company. 

Q.  Do  you  have  possession  of  the  securities  which  you 
have  purchased  from  the  firm  of  E.  W.  Hughes  and  Com-  i 
pany? — A.  I  always  have  possession  of  all  of  them  that  have 
come  in. 

Q.  That  is,  do  you  actually  have  them  or  do  you  leave 
them  with  the  firm? — A.  Oh,  no,  I  keep  my  own  safety  de¬ 
posit  box. 

Q.  And  you  receive  the  interest  and  dividends  payable  on 
those  securities  directly,  is  that  correct? — A.  That  is  right. 

Tr.  257-271. 

Cross  Examination. 

271  Q.  (By  Mr.  McCreery)  Did  you  get  a  confirma¬ 
tion  from  E.  W.  Hughes  and  Company  for  all  of  these 
transactions? — A.  Yes,  sir. 

Q.  Then,  after  you  get  the  confirmations,  do  you  pay? — 

A.  I  always  do. 

Q.  You  get  the  confirmation  and  then  vou  pay  it? — A. 

I  do. 

Mr.  McCreery:  That  is  all.  You  say  your  relations  have 
been  most  satisfactory  with  Mrs.  Hughes? — A.  That  is 
right. 

Q.  Has  she  made  you  a  good  deal  of  money? — A.  Well, 

I  never  figured  it  up,  but  I  know  it  has  been  very  satisfac¬ 
tory,  very. 

Q.  You  know  in  these  purchases  by  you,  disclosed  by  21, 
that  whatever  the  price  of  the  security  is  the  charges  set 
out  by  contract  are  in  that  price? — A.  Absolutely. 

Tr.  271-272.  I 

Q.  (By  Mr.  Lungren)  I  show  you  what  has  been  marked 
as  Commission’s  Exhibit  No.  22,  and  ask  you  what  that  is, 
please,  Doctor? — A.  I  don’t  understand  what  you  mean,  do 
you  want  me  to — ? 
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Q.  I  want  you  to  explain  what  it  is? — A.  Why,  this  means 
that  the  firm  of  E.  W.  Hughes  and  Company  have  bought 
from  me  110  shares  of  Cumberland  Gas  that  I  had. 

Q.  Did  Mrs.  Hughes  suggest  that  you  sell  those  shares 
of  Cumberland  Gas? — A.  Yes. 

Tr.  272-273. 

Lillian  I.  Nemec,  a  witness  for  the  Commission,  testified 
as  follows: 

Direct  Examination. 

274  Q.  (By  Mr.  Lungren)  State  your  name  and  ad¬ 
dress? — A.  Lillian  I.  Nemec,  1028  North  Cedar,  Colo¬ 
rado  Springs,  Colorado. 

Q.  What  is  your  business  or  occupation? — A.  Just  a 
house  wife. 

Q.  Is  your  husband  living? — A.  Yes,  he  is  right  here. 
This  is  a  joint  account  we  have. 

Q.  What  is  your  husband’s  name? — A.  Frank  E.  Nemec. 

Q.  Do  you  transact  any  business  with  the  firm  of  E.  W. 
Hughes  and  Company? — A.  Yes,  sir. 

Q.  What  is  the  nature  of  that  business? — A.  Investments 
and  securities. 

Q.  Do  you  personally  transact  that  business  with  that 
firm? — A.  Yes. 

Q.  Does  your  husband  assist  you?  Does  he  assist  you 
from  time  to  time? — A.  Yes,  sometimes  he  does. 

Q.  What  is  the  name  of  the  person  with  whom  you  trans¬ 
act  such  business? — A.  Well,  either  with  Mrs. — usually — 
with  Mrs.  Hughes. 

Q.  How  long  have  you  been  doing  business  with  the  firm 
of  E.  W.  Hughes  and  Company? — A.  I  think  it  is  about 
fifteen  years. 

Q.  Did  you  do  your  business  with  Mrs.  Hughes  when  you 
first  commenced  doing  business  with  that  firm  fifteen  years 
ago? — A.  Yes,  we  do,  with  Mrs.  Hughes  and  with  Walter 
Hughes.  Walter  Hughes  was  with  her  at  the  time  in  the 
firm. 

Q.  Do  you  know  whether  or  not  Walter  Hughes  is  con¬ 
nected  at  this  time  with  the  firm? — A.  I  think  not. 
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Q.  Have  yon  entered  into  any  contracts  or  agreements 
with  the  firm  of  E.  W.  Hughes  and  Company! — A.  I  have  a 
contract,  yes.  ! 

Q.  Do  you  have  a  copy  with  you? — A.  Yes,  I  have  a  copy 
here.  | 

Mr.  Lungren:  It  is  stipulated  that  the  memorandum  of 
agreement  which  the  witness  has  produced  is  the  same  as 
Exhibit  No.  4  previously  offered  and  received  in  evidence? — 
Mr.  McCreery:  Yes. 

i 

Q.  (By  Mr.  Lungren)  When  did  you  sign  that  memoran¬ 
dum  of  agreement? — A.  It  was  26th  of  May,  1943. 

Q.  Who  submitted  that  agreement  to  you? — A.  Mrs. 
Hughes. 

Q.  Will  you  state  in  your  own  words  what  was  said  to 
you  at  the  time  it  was  submitted? — A.  Well,  just  an  ex¬ 
planation — just  an  explanation  of  what  this  memorandum  is> 

Q.  Can  you  tell  us  what  that  explanation  was? — A.  Well, 
as  I  say,  a  schedule  of  rates  and  fees  to  be  charged.  That  is 
the  only  thing  I  can  say — the  costs  and  prices  and  so  forth. 

Q.  What  did  Mrs.  Hughes  say,  if  anything,  as  to  the  pur¬ 
pose  of  the  agreement? — A.  That  I  don’t  just  remember, 
other  than  it  was  just  a  protection. 

Q.  Protection  for  who? — A.  For  the  client  and  herself 
as  well. 

Q.  Did  you  sign  that  agreement  in  order  to  receive  in¬ 
vestment  advice  from  Mrs.  Hughes? — A.  That  I  don’t  re¬ 
member,  whether  that  was  discussed  at  the  time  or  not. 

Q.  Why  did  you  sign  it? — A.  Because  it  seemed  to  be 
— as  I  say,  as  a  protection  for  the  client  and  Mrs.  Hughes 
as  well  in  the  transactions. 

Q.  In  what  way  was  this  agreement  designed  to  protect 
you? — A.  Well,  I  suppose  it  is  just  according  to  comply 
with  the  law,  isn’t  that  it? 

Q.  I  am  asking  you,  Mrs.  Nemec. — A.  That  is  the  way  I 
understand  it,  anyway. 

Q.  Do  you  receive  advice  from  Mrs.  Hughes  from  time 
to  time  as  to  the  advisibility  of  purchasing  certain  securities? 
— A.  Well,  yes,  about — asked  about  certain  things  as  to 
whether  it  might  be  a  good  purchase.  I 
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Q.  And  will  you  state  the  nature  of  the  advice  that  you 
receive  from  Mrs.  Hughes? — A.  Well,  that  would  vary  ac¬ 
cording  to  the  security  in  question. 

Q.  Did  she  submit  to  you  any  facts  and  figures  regarding 
the  company? — A.  They  have  all  been  verbal.  It  is  rather 
hard  to  remember  just  what  it  might  be  in  either  case.  You 
see,  we  are  right  there  and  we  just  go  to  the  office  and  talk 
things  over  when  something  comes  up. 

Q.  What  do  you  mean  “when  something  comes  up”? — 
A.  '  I  mean  if  there  is  something  we  want  to  buy  or  we  have 
something  to  sell. 

Q.  Do  you  request  this  advice  or  does  Mrs.  Hughes  give 
it  to  you  without  any  requests? — A.  Usually  ask  for  it. 

Q.  That  is,  when  you  have  funds  to  invest? — A.  Yes. 

Q.  Can  you  state  in  your  own  words  what  she  will  tell 
you  at  those  times  when  you  ask  for  advice  regarding  invest¬ 
ment? — A. Well,  sometimes  we  are  asking  whether  we  want 
to  buy  it  for,  you  might  say,  future  improvement  in  value  or 
more  interest  in  income  at  the  time.  Sometimes  they  will 
vary  in  that  respect. 

Q.  Does  she  recommend  that  you  purchase  certain  securi¬ 
ties? — A.  Yes,  some,  yes. 

Q.  Referring  to  paragraph  (i)  of  the  agreement,  Exhibit 
4,  was  any  explanation  made  to  you  of  the  term  “principal”? 
— A.  Yes,  as  I  understand,  the  principal  is  selling  securities 
which  she  already  owns  or  buying  from  us  for  herself  some¬ 
thing  we  want  to  sell. 

Q.  Did  you  understand  that  that  term  might  include  a 
security  that  she  did  not  own  at  the  time  you  agree  to  pur¬ 
chase? — A.  That  wasn’t  my  understanding,  no. 

Q.  Your  understanding  of  the  term  was  that  that  included 
only  securities  which  she  owned  at  the  time  that  you  agreed 
to  purchase? — A.  Yes. 

Q.  Was  any  explanation  made  of  the  schedule  of  rates 
appearing  in  the  agreement,  Exhibit  4? — A.  Schedule  of 
rates?  You  mean  to  refer  to  this  in  the  agreement? 

Q.  Yes. — A.  Yes,  they  are  just  right  here  according  to 
the  face  value  of  the  transactions. 

Q.  What  do  you  mean  by  the  statement  “according  to 
face  value  of  the  transactions”? — A.  I  say  it  is  in  here. 
It  gives  it  according  to  the  face  value  of  the  transaction. 
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Q.  Was  any  further  explanation  made  of  that  paragraph 
and  the  contract  other  than  it  appears  in  the  contract  it¬ 
self?* — A.  No,  I  think  not.  It  was  taking  it  as  written  here. 

Q.  Do  you  know  how  the  firm’s  charges  for  the  advice 
you  receive  are  computed;  that  is  how  the  charges  are  com¬ 
puted? — A.  Only  according  to  this  agreement. 

Q.  What  is  your  understanding  of  the  computation  of 
those  charges? — A.  Well,  I  suppose  I  could  sit  down  and  j 
figure  them  out  on  some  of  these.  For  instance,  a  bond,  here  j 
it  says  $40.00  per  thousand.  That  would  mean  the  face 
value  of  the  bond,  as  I  understand  it. 

Q.  AH  right,  take  stocks,  how  are  the  charges  computed 
on  the  stocks? — A.  On  the  $1  a  share  it  is  one-eighth  point 
per  share. 

Q.  One-eighth  point  per  share  on  what — over  and  above  I 
what? — A.  That  is  under  $1  per  share  it  is  one-eighth  point  j 
per  share.  That  is,  if  the  values  are  under  $1  per  share  it 
would  be  under  one-eighth  dollar  per  share. 

Q.  What  is  that  charge  based  on,  the  face  value  of  the 
stock  according  to  your  understanding? — A.  Well,  I  pre¬ 
sume  it  would  be;  base  price  would  be  the  market  price,  j 
wouldn’t  it? 

Q.  What? — A.  The  base  price  would  be  whatever  the 
market  price,  wouldn’t  it? 

Q.  Do  you  know  what  a  bid  price  is? — A.  I  used  to  know ; 
when  I  would  check  up  on  the  market  reports  in  the  paper. 

Q.  What  is  a  bid  price  ?  1  hat  is  the  price  that  is 

bid  for  it.  There  is  a  bid  price  and  asking  price. 

Q.  What  is  the  asked  price? — A.  It  is  always  higher 
than  the  bid  price.  j 

•  ••••> 

Q.  (By  Mr.  Lungren)  I  show  you  what  has  been  marked 
as  Commission’s  Exhibit  No.  23,  consisting  of  14  sheets, 
and  ask  you  what  those  are,  Mrs.  Nemec? — A.  Statements 
of  purchases. 

Q.  Purchases  of  securities  from  E.  W.  Hughes  and  Com* 
pany? — A.  Yes. 

Q.  From  whom  did  you  receive  those  statements  and  that 
Exhibit  23? — A.  From  the  E.  W.  Hughes  and  Company,  j 


i 
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Q.  How  did  you  receive  them? — A.  Through  the  mail. 

Q.  Did  you  receive  them  at  or  about  the  time  you  pur¬ 
chased  the  securities  mentioned  from  E.  W.  Hughes  and 

Company? — A.  Yes. 

•  •  •  •  • 

Q.  (By  Mr.  Lungren)  Were  all  the  securities  mentioned 
in  Exhibit  23  purchased  by  you  pursuant  to  advice  received 
from  Mrs.  Hughes? — A.  Yes,  I  think  so. 

Q.  Did  you  purchase  any  of  the  securities  mentioned  in 
Exhibit  23  without  the  advice  or  recommendation  of  Mrs, 
Hughes  ? — A.  No,  I  think  not,  no. 

Q.  What  was  said  about  the  price  of  the  securities  men¬ 
tioned  in  Exhibit  23  at  the  time  that  you  purchased? — 
A.  The  prices  were  quoted  as  to  what  they  would  be. 

Q.  Before  you  received  the  sheets  in  Exhibit  23? — A. 
Yes,  the  prices  were  quoted. 

Q.  How  did  she  quote  the  prices? — A.  Well,  at  so  much 
per  share.  I  think  most  of  these  are  stocks,  aren’t  they. 
I  don’t  think  any  bonds  are  involved  in  this  particular 
group. 

Q.  When  she  discusses  price  with  you,  does  she  tell 
you  any  more  about  it?  How  much  the  particular  stock 
will  cost  you? — A.  No,  just  what  the  cost  would  be. 

Q.  Did  she  tell  you  what  these  securities  had  cost  her? — 
A.  No,  but  I  suppose  that  would  be  whatever  the  market 
would  be  on  that. 

Q.  I  am  asking,  did  she  tell  you  what  they  had  cost  her? 
—A.  No. 

Q.  Did  she  tell  you  what  the  bid  and  the  ask  prices 
were  at  the  time  you  purchased  the  securities  mentioned  in 
Exhibit  23? — A.  Only  quoted  the  price  to  me. 

Q.  Did  she  tell  you  what  the  means  and  the  average  be¬ 
tween  the  bid  and  the  asked  prices  were  in  the  securities 
mentioned  in  Exhibit  23  at  the  time  you  purchased? — A.  That 
I  don’t  remember. 

Q.  You  would  recall  it  if  she  had  quoted  a  bid  and  ask 
price,  would  you  not? — A.  I  probably  would,  yes,  but  I 
don’t  remember  that  we  ever  discussed  that 

Q.  Then,  all  you  knew  about  the  price  of  the  securities 
mentioned  in  Exhibit  23  was  what  she  told  you  as  to  how 
much  those  securities  would  cost  you,  is  that  correct?*— A. 
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Yes,  whatever  the  market  was  on  that,  whatever  the  market  ; 
price  would  be. 

Q.  Yon  stated  a  moment  ago,  Mrs.  Nemec,  that  Mrs.  j 
Hnghes  merely  mentioned  the  securities  would  cost  you  so  I 
much,  is  that  correct? — A.  Well,  as  I  understood  it,  it  would  j 
be  the  market  price,  whatever  it  was  that  day. 

Q.  But  she  didn’t  give  the  price  to  you  as  a  market  price,  j 
did  she? — A.  Yes,  I  think  so. 

Q.  Well,  how  was  market  price  mentioned? — A.  Well, 
you  have  me  sort  of  confused. 

Q.  I  don’t  want  to  confuse  you,  I  just  want  the  facts,  % 
Mrs.  Nemec. — A.  That  is  what  I  am  trying  to  give  you. 
Whatever  she  would  quote  that  would  be  the  price  for  that 
particular  security  at  that  time.  j 

Q.  Did  you  merely  assume  that  that  would  be  the  market 
price? — A.  Yes,  that  it  would  be  the  market  price,  that 
was  it. 

i 

•  •tit 

Q.  Well,  since,  we  will  say,  in  the  last  five  years  have 
you  ever  purchased  any  securities  from  this  firm  without 
the  advice  or  recommendation  of  Mrs.  Hughes? — A.  No,  I 
think  not. 

Q.  Do  you  generally  rely  upon  the  advice  which  you  re¬ 
ceive  from  her? — A.  Yes,  very  much. 

Q.  Do  you  make  any  independent  investigation  of  the 
particular  securities  which  she  may  have  recommended  that 
you  purchase? — A.  No,  I  don’t. 

Q.  Do  you  do  business  with  any  other  firms  engaged  in 
the  business  of  buying  and  selling  securities? — A.  We  have 
a  very  small  investment  with  the  Calvin  Bullock  Company 
here  in  Denver. 

Q.  That  is  an  investment  trust? — A.  It  is  just  securities, 
some  shares.  j 

Q.  Have  you  ever  done  business  with  any  other  firms 
engaged  in  business  of  buying  and  selling  securities? — A. 
No.  j 

Q.  Do  you  have  possession  of  the  securities  which  you 
have  purchased  from  this  firm? — A.  Yes,  we  do. 

Q.  Do  you  know  whether  or  not  the  firm  procured  any 
of  the  securities  mentioned  in  Exhibit  23  after  the  time  that 
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yon  had  agreed  to  purchase  them? — A.  I  think  not,  because 
they  were  offered  to  us  when  we  had  the  money  to  invest. 

Q.  Do  you  know  the  costs  of  any  of  those  securities  to 
the  firm  or  what  the  firm  paid  for  them? — A.  No,  I  don’t. 

Q.  Did  you  ever  ask  Mrs.  Hughes  what  the  cost  was? — A. 
Not  any  more  than  I  would  ask  a  merchant  what  he  paid 
for  what  he  is  selling  over  the  counter. 

Tr.  274-286. 

Q.  Have  you  been  satisfied  with  the  transactions  that  you 
have  had  with  this  firm? — A.  I  will  say  more  than  satisfied, 
exceptionally  well  satisfied  in  all  our  dealings  with  them. 

Tr.  287. 

288  Q.  (By  Mr.  Lungren)  Mrs.  Nemec,  have  you  ever 
made  any  attempt  to  estimate  the  cost  of  any  of  the 
securities  mentioned  in  Exhibit  23 ;  that  is,  the  cost  to  Mrs. 
Hughes? — A.  No,  I  don’t  think  I  have.  No,  I  don’t  think 
I  have,  only  it  is  right  here  where  I  could,  if  I — . 

Q.  How  could  you  determine  the  cost  of  those  securities 
to  the  firm  of  E.  W.  Hughes  and  Company  from  Exhibit  4? 
— A.  Figure  it  out  according  to  this  schedule  here.  I  think 
I  could.  I  can  figure  any  kind  of  income  tax  report. 

Q.  (By  Mr.  Lungren)  Well  let’s  take  tliis  confirmation 
dated  September  1st,  1944,  which  is  part  of  Exhibit  23  re¬ 
flecting  the  purchase  by  you  of  100  shares  of  Southwest  Nat¬ 
ural  Gas  Company  common  at  $2.60  a  share,  now  can  you 
from  that  confirmation  and  the  agreement,  Exhibit  4,  figure 
what  those  shares  cost  Mrs.  Hughes? — A.  At  the  base  price 
of  $2.60  she  would  be  allowed  one  point  per  share. 

Q.  Would  your  answer  be  that  those  100  shares  cost  Mrs. 
Hughes  $160.00? — A.  $2.60  a  share,  not  $160.00,  it  is  $2.60  a 
share. 

Q.  That  is  the  cost  to  you  of  $2.60  a  share? — A.  Yes. 

Q.  What  I  want  to  know  now,  can  you  figure  the  cost 
to  Mrs.  Hughes  of  those  shares  which  she  sold  to  you? — A. 
One  point  per  share. 

Q.  You  are  referring  now  to  the  schedule  of  rates  in 
Exhibit  4? — A.  Yes. 

Q.  Are  you  able  to  figure  the  cost  from  the  schedule? — 
A.  I  was  just — that  would  be  $1  a  share;  that  would  be — 
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pardon  me,  I  didn’t  know  yon  were  waiting  on  me.  Wonld 
that  be  $1.60  then? 

Q.  Would  your  answer  be,  that  figuring  from  Exhibit  4 
and  the  confirmation  which  you  have  before  you  that  those 
shares  cost  Mrs.  Hughes  $1.60  per  share? — A.  Well,  that  is  j 
the  way  I  would  figure  it,  yes. 

Q.  Is  that  the  way  you  would  interpret  the  memorandum  j 
of  agreement.  Exhibit  4? — A.  Yes,  anything  up  to  $9.99  a 
share.  j 

Tr.  288-289. 

Re-Cross  Examination. 

i 

290  Q.  Is  it  not  a  fact,  Mrs.  Nemec,  with  respect  to 
all  of  the  stocks  that  you  purchased  or  bonds  that  you 
purchased  upon  the  recommendation  of  E.  W.  Hughes  and 
Company  through  Mrs.  Hughes  as  set  forth  in  this  Exhibit 
23,  that  in  all  cases  E.  W.  Hughes  sold  you  those  stocks  as 
the  property  of  E.  W.  Hughes;  if  they  had  them  on  hand 
they  sold  them:  if  they  didn’t  have  them,  they  bought  them 
and  then  sold  them  to  you,  isn’t  that  your  understanding  of 
what  took  place? — A.  Yes. 

Q.  They  were  selling  their  property  to  you,  is  that  cor¬ 
rect? — A.  Yes. 

Q.  But,  before  they  sold  them  to  you,  they  got  title  to 
them  themselves — they  purchased  them  or  had  title? — A. 
Yes,  that  is  my  understanding.  j 

Tr.  290-291.  j 

i 

Further  Redirect  Examination. 

i 

Q.  (By  Mr.  Lungren)  Did  you  know  with  respect  to  any 
of  the  securities  mentioned  there  in  Exhibit  23,  whether  or 
not  Mrs.  Hughes  had  those  securities  on  hand  at  the  time 
you  purchased  them? — A.  No,  I  wouldn’t  know  or  not,  but 
it  was  my  understanding.  ! 

Q.  It  was  your  understanding  that  she  would  have  them 
on  hand  before  selling  them  to  you,  is  that  correct? — A. 
Well,  as  I  say,  not  tell  her  to  go  out  and  buy  so  and  so 
for  me. 

Q.  Do  you  know  whether  or  not  she  did  in  fact  purchase 
some  of  those  securities  after  you  had  bought  them? — A. 
Well,  that  I  wouldn’t  know. 
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Mr.  McCreery :  Just  a  minute.  Do  you  mean  after  buying 
or  after  discussion  of  purchase? — Mr.  Lungren:  After  she 
had  agreed  to  purchase.- — Mr.  McCreery:  Let’s  get  this 
dear  now. — The  Witness :  Yes. 

Tr.  291. 

294  Q.  (By  Mr.  Lungren)  Referring  again  to  the  con¬ 
tract,  Exhibit  4,  particularly  to  paragraph  (i),  what 
was  your  understanding  of  the  term  “principal”? — A.  Well, 
that  they  were  selling  securities  that  they  owned,  that  they 
had  purchased  for  themselves. 

Q.  Your  understanding  of  that  term  is  that  they  were 
selling  securities  only  which  they  owned  at  the  time  that 
you  agreed  to  purchase? — A.  Not  necessarily  that 

Q.  What? — A.  That  they  owned  or  bought  for  them¬ 
selves,  is  my  understanding  of  it,  that  they  bought  it  in  the 
market 

Q.  Was  it  your  understanding  that  they  had  bought  them 
at  the  time  that  you  had  agreed  to  purchase? — A.  Well, 
that  they  bought  the  securities  themselves,  owned  them. 

Q.  But,  did  you  understand  that  they  bought  those  securi¬ 
ties  previous  to  or  after  the  time  that  you  agreed  to  pur¬ 
chase  those  securities? — A.  Well,  now,  that  I  don’t  know. 
The  question  is  worded  different  than  it  was  before. 

Exam.  Clarkson:  I  don’t  want  to  either  appear  to  take 
parts  on  this,  but  I  wonder  if  I  might  try  to  clarify  this  a 
little  bit.  If  either  of  you  gentlemen  have  any  objection  to 
the  questions  I  ask  or  how  I  state  them,  he  may  object.  But 
if  we  could  straighten  this  witness  out  a  little  bit — .  Let’s 
consider  one  of  these  instances  now,  Mrs.  Nemec,  you  go  and 
tell  Mrs.  Hughes  that  you  have  some  funds  that  you  desire 
to  invest  and  she,  let’s  assume,  recommends  to  you  that  you 
buy  from  Hughes  and  Company  security  X.  Now,  you  have 
testified  that  your  understanding  of  the  word  “Principal”  in 
paragraph  (i)  of  your  contract  with  her  is  that  Hughes  and 
Company  acting  as  principal  pursuant  to  the  contract  will 
sell  you  securities  which  they  own  and  had  bought  for  them¬ 
selves  ? — The  Witness :  Yes. 

Exam.  Clarkson:  Now,  was  it  your  understanding,  first, 
that  Hughes  and  Company  did  own  those  securities  at  the 
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time  they  were  recommended  to  you  and  you  agreed  to  buy  ! 
them? — The  Witness:  No,  not  necessarily. 

| 

Exam.  Clarkson :  What  was  your  understanding  then,  if  I  j 
have  not  understood  your  explanation  of  the  use  of  that  word 
“principal”? — The  Witness:  Well,  that  they  would  buy  1 
these  securities.  j 

Exam.  Clarkson :  They  would  buy  it? — The  Witness : 
That  they  would  buy  these  to  sell  without  any  definite  order. 

i 

Exam.  Clarkson :  The  point  is,  whether  or  not  they  would 
buy  them  to  sell  before  they  discussed  them  with  you  or  after 
they  discussed  them  with  you? — The  Witness:  Either,  II 
suppose. 

«  j 

Exam.  Clarkson:  You  dicing  know  or  did  you  know  at 
the  time  you  discussed  a  particular  security  with  Mrs. 
Hughes  she  recommended,  you  agreed  to  buy  it,  you  didn ’t 
know  at  that  moment  of  time  whether  Hughes  and  Company 
then  owned  or  would  go  out  and  buy  that  particular  security 
for  delivery  to  you? — The  Witness:  No. 

Exam.  Clarkson:  You  didn’t  know? — The  Witness:  NoJ 

j 

Exam.  Clarkson:  And  did  you  understand  that  in  some 
instances  they  might  already  own  them  and  in  other  instances 
they  might  not,  they  might  have  to  go  and  get  them  to  fill 
your  order? — The  Witness:  Yes. 

Exam.  Clarkson:  You  understood  that  it  might  be  either? 

_  _  i 

— The  Witness:  That  is  my  understanding  of  it,  yes. 

Exam.  Clarkson:  But  in  a  particular  instance  you  didn’t 
known  whether  they  already  owned  them  or  would  have  to  go 
out  and  buy  them  before  you  got  delivery? — The  Witness: 
That  I  wouldn’t  know. 

i 

Exam.  Clarkson:  I  think  the  witness’  testimony  is  dear 
on  that,  unless  either  of  you  Gentlemen  have  some  question. 

Tr.  294-296.  j 

Arthur  H.  Holtzschue,  a  witness  for  the  Commission, 
testified  as  follows: 
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Direct  Examination. 

297  Q.  (By  Mr.  Lnngren)  State  your  name  and  ad¬ 
dress? — A.  Arthur  H.  Holtzschue,  Colorado  Springs. 

Q.  What  is  your  business  or  occupation,  Mr.  Holtzschue? 
— A.  I  am  a  loafer;  I  am  retired. 

Q.  What  was  your  business  before  retirement? — A.  I 
was  with  the  Railway  Express  for  44  years. 

Q.  What  was  your  position  with  the  Railway  Express 
Company? — A.  At  Eldorado,  Kansas.  I  was  General  Agent, 
on  the  last  job. 

Q.  Do  you  transact  any  business  with  the  firm  of  E.  W. 
Hughes  and  Company? — A.  Just  once. 

Q.  Just  what? — A.  Just  got  my  feet  wet;  just  dealt 
with  her  once ;  just  recently,  about  three  weeks  ago. 

Q.  Was  that  the  first  time  you  have  ever  done — ? — A. 
First  time,  yes. 

Q.  Has  any  member  of  your  family  previously  ever  done 
business  with  that  firm? — A.  Mrs.  A.  M.  Wilson  transacted 
business  with  her  for  over  25  years. 

Q.  What  relation  is  she  to  you? — A.  She  was  a  sister-in- 
law.  Then,  after  she  passed  away  my  wife  took  over  and 
then  she  passed  away  about  five  months  ago. 

Q.  Was  the  account — Is  your  wife’s  name  Jessie  May?— 
A.  Jessie  May. 

Q.  That  was  a  joint  account  that  you  had  with  the  firm ; 
that  is,  a  joint  between  yourself  and  your  wife? — A.  That 
is  right. 

Q.  Did  your  wife  carry  on  ail  the  business  of  buying  and 
selling  these  securities  personally? — A.  Personally,  that  is 
right.  I  had  nothing  whatever  to  do  with  it. 

Q.  You  have  never  talked  to  Mrs.  Hughes  regarding  any 
of  the  purchases  that  was  made  for  this  joint  account? — A. 
No,  I  did  not 

Q.  Have  you  entered  into  any  contracts  or  memoran¬ 
dums  of  agreement  with  the  firm  of  E.  W.  Hughes  and  Com¬ 
pany? — A.  Only  the  original  one  that  the  Mrs.  signed  as 
a  joint  arrangement,  yes.  I  didn’t  read  it  over.  I  just  signed 
because  she  did.  It  was  her  money  and  whatever  she  did 
was  satisfactory  with  me. 

Q.  Who  submitted  that  memorandum  of  agreement  to 
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you? — A.  Why,  the  Mrs.  brought  it  home,  I  think  if  I  am 
quoting  right,  and  I  signed  at  home  and  gave  it  back  to 
her. 

Q.  Did  you  ever  talk  to  Mrs.  Hughes  about  it? — A.  No. 

Q.  What  was  the  nature  of  the  transaction  that  you  had 
with  Mrs.  Hughes  recently? — A.  Let’s  see,  she  sent  me  a 
statement  that  I  had  a  surplus  of  money  on  hand,  a  certain 
amount,  and  asked  me  if  I  wanted  a  check  or  what  should 
be  done  with  it,  so  I  made  an  appointment  with  her.  I 
said  I  would  see  her  and  talk  over  something  with  her.  So, 

I  went  down  and  I  told  her  I  would  like  to  leave  that 
money  and  buy  either  some  stock  or  some  bonds,  whatever 
I  could,  of  the  balance  I  had  on  hand  and  I  purchased  some 
that  she  owned,  and  I  still  have  a  small  balance  in  there,  not 
much  to  speak  of.  i 

Q.  What  did  you  purchase? — A.  I  would  have  to  look  it 
up.  You  don’t  mind  if  I — ? 

Q.  No,  not  at  all. — A.  Because  I  didn’t  pay  much  atten¬ 
tion  to  it  at  that  time.  I  think  it  is  General  Public  Utilities ; 

I  am  sure  about  it — General  Public  Utilities,  yes,  that  is 
right. 

Q.  Did  Mrs.  Hughes  advise  you  to  purchase  that  stock? 

— A.  No,  she  said  that  she  didn’t  have  a  lot  on  hand.  She 
said  what  she  had  I  could  take  my  choice.  So  I  think  she  only 
had  two  at  that  time  and  I  said  I  believe  I  will  take  20  shares 
of  this,  this  General  Public  Utilities. 

Tr.  297-300.  j 

Bertha  V.  Perry,  a  witness  for  the  Commission,  testified 
as  follows : 

Direct  Examination. 

300  (By  Mr.  Lungren)  You  may  state  your  name  and  i 
address? — A.  Bertha  V.  Perry,  1004  St.  Paul  Street 

Q.  Denver? — A.  Denver. 

Q.  What  is  your  business  or  occupation? — A.  I  am  an 
attorney. 

Q.  Have  you  ever  transacted  any  business  with  the  firm  I 
of  E.  W.  Hughes  and  Company? — A.  Yes,  I  have. 

Q.  Was  that  business  transacted  in  your  name  or  in  the  I 
name  of  some  other  person? — A.  Well,  especially  with  I 
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Amanda  Schmidt  is  what  you  are  referring  to  now,  isn’t  it, 
because  the  summons  was  served  on  her. 

Q.  Do  you  transact  the  business  which  you  do  transact 
with  E.  W.  Hughes  and  Company  in  the  name  of  Amanda 
Schmidt? — A.  Yes,  I  do. 

Q.  I  assume  Amanda  Schmidt  is  a  client  of  yours? — A. 
Yes. 

Q.  And  is  she  an  elderly  person? — A.  Yes,  she  is  about 
65, 1  would  imagine. 

Q.  In  transacting  the  business  through  the  firm  of  E.  W. 
Hughes  and  Company,  do  you  from  time  to  time  consult 
with  Miss  Schmidt? — A.  Always. 

Q.  What  is  the  nature  of  the  business  which  you  transact 
with  this  firm? — A.  Well,  purchase  of  securities  for  the  ac¬ 
count  of  Miss  Schmidt? 

Q.  Do  you  have  custody  of  Miss  Smith's  funds? — A.  No, 
she  writes  her  own  checks  and  before  any  transaction  is 
initiated  or  completed  I  consult  fully  with  Miss  Smith  and 
she  is  at  all  time  advised  fully. 

Q.  Have  you  entered  into  any  contracts  or  memorandums 
of  agreement  with  the  firm  of  E.  W.  Hughes  and  Company? 
—A.  For  my  own  account,  you  mean? 

Q.  Yes. — A.  For  the  purchase  of  securities? 

Q.  Yes. — A.  Yes,  I  have  a  small  account  with  them. 

Q.  And  you  have  a  copy  of  that  with  you? — A.  No,  T 
haven’t.  I  am  sorry. 

Q.  Have  you  entered  in  to  any  agreement  with  this  firm 
in  the  name  of  Amanda  Schmidt? — A.  No,  I  haven’t.  Miss 
Schmidt  signed  her  own  contract. 

Q.  Do  you  know  who  submitted  the  contract  to  Miss 
Schmidt? — A.  I  did. 

Q.  And  who  had  sumitted  it  to  you? — A.  Mrs.  Hughes. 
This  is  Miss  Schmidt’s  copy  of  the  agreement. 

Q.  I  notice  that  your  name  appears  as  a  witness  to  the 
signature  of  Miss  Schmidt? — A.  That  is  right. 

Q.  And  you  were  present  when  she  signed  it. — A.  Yes, 
I  was. 

Mr.  Lungren :  It  is  stipulated  and  agreed  that  the  agree¬ 
ment  which  Miss  Schmidt  has  signed  is  the  same  as  Exhibit  4 
previously  introduced  in  evidence. 
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Q.  When  did  Miss  Schmidt  sign  that  memorandum  of 
agreement? — A.  On  April  2nd,  1943. 

Q.  If  I  understand  you  correctly,  Miss  Perry,  this  agree¬ 
ment  which  was  signed  by  Miss  Schmidt  was  submitted  to  j 
you  and  you  in  turn  submitted  it  to  Miss  Schmidt? — A.  That  1 
is  right,  and  explained  it  to  her. 

Q.  What  explanation  of  that  agreement  did  Mrs.  Hughes  j 
give  you  at  the  time  that  she  submitted  it  to  you? — A.  She  j 
said  that  was  an  agreement  that  her  clients  signed  because 
it  covers  her  charges  and  the  terms  under  which  the  rela¬ 
tionship  is  set  up  and  completed  with  her  clients. 

Q.  And  did  you  make  any  explanation  of  that  agreement  i 
to  Miss  Schmidt  at  the  time  you  submitted  it  to  her? — 1 
A.  Yes,  I  read  her  the  charges  and  explained  to  her  that 
in  dealing  with  Mrs.  Hughes  we  were  not  dealing  only 
with  a  dealer  but  they  were  dealing  with  an  adviser — an 
investment  adviser;  that  this  was  the  contract  under  which 
we  would  operate. 

Q.  Did  Mrs.  Hughes  say  anything  as  to  the  purpose  of 
the  agreement,  that  you  recall? — A.  No,  not  only  that  it 
would  govern  our  transactions. 

Q.  Well,  did  she  say  it  was  necessary  to  sign  this  agree¬ 
ment  in  order  to  receive  investment  advice? — A.  I  don’t 
know  that  she  said  it  was  necessary;  she  said  it  was  cus¬ 
tomary. 

Q.  Do  you  from  time  to  time  on  behalf  of  Miss  Schmidt 
in  fact  receive  advice  from  Mrs.  Hughes  as  to  investments? — 
A.  Yes. 

Q.  Will  you  state  briefly  the  nature  of  the  advice  which 
you  receive? — A.  Well,  originally  she  furnished  me  with 
prospectives  of  stocks  and  her  printed  materials  on  bonds, 
and  explained  them  to  me — the  financial  setup  and  so  on 
and  so  forth  and  gave  us  a  choice  of  various  bonds  or  stocks 
that  we  might  wish  to  purchase,  and  I  would  discuss  them 
with  Miss  Schmidt  and  discuss  the  advisability  of  taking 
this  one  or  the  other  in  order  to  make  a  satisfactory  invest¬ 
ment  program  for  her. 

Q.  You  in  turn  would  convey  the  advice  which  you  re¬ 
ceived  from  Mrs.  Hughes  to  Miss  Schmidt? — A.  Yes,  that 
is  right 
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Q.  Referring  to  paragraph  (i)  of  the  memorandum  of 
agreement, 'Exhibit  4,  yon  understand  the  meaning  of  the 
term  “principal”  in  that? — A.  Yes,  I  think  I  do. 

Q.  In  that  paragraph - A.  It  means  that  she  is  act¬ 

ing  for  herself,  that  is,  that  she  is  the  owner  of  the  securities 
which  she  is  selling  and  as  agent,  which  means  that  she  is 
acting  as  an  agent 

Q.  Do  you  know  how  the  firm’s  charges  are  computed 
under  the  paragraph  “Schedule  of  Rates”? — A.  You  mean, 
A.  B.  and  so  on  and  so  forth? 

Q.  Yes. — A.  Yes,  I  believe  so. 

Q.  Will  you  explain  briefly  what  is  your  understanding 
of  the  computations? — A.  If  we  get  a  computation  from 
Mrs.  Hughes  saying  that  she  has  purchased  a  bond  at,  say, 
$980, 1  know  that  she  has  paid  $940  and  that  she  is  charging 
us  $40  for  services.  On  stocks  I  know  that,  for  instance,  if 
she  has  sold  us  stock  at  $12,  I  know  that  it  has  cost  her  $10 
probably  and  she  has  charged  us  $2  for  service  or  commis¬ 
sion,  whatever  you  call  it. 

Q.  Do  you  know  whether  or  not  Miss  Schmidt  ever  con¬ 
sulted  with  Mrs.  Hughes  regarding  these  investments? — A. 
Direct? 

Q.  Yes.— A.  No,  she  does  not. 

Q.  Do  you  know  whether  Miss  Schmidt  has  ever  met 
Mrs.  Hughes? — A.  I  know  that  she  has  not. 

Q.  (By  Mr.  Lungren)  I  show  you  what  has  been  marked 
as  Commission’s  Exhibit  No.  24,  consisting  of  13  sheets  and 
ask  you  what  those  sheets  reflect? — A.  They  are  confirma¬ 
tions  of  purchases  by  Miss  Schmidt  from  E.  W.  Hughes 
and  Company  of  various  securities  mentioned  in  that. 

Q.  Do  you  know  whether  or  not  those  confirmations  are 
sent  directly  to  Miss  Schmidt? — A.  No,  they  are  sent  to  me. 

Q.  And  how  do  you  receive  them? — A.  I  receive  them 
through  the  mail  addressed  to  Amanda  Schmidt,  care  of 
Bertha  V.  Perry. 

Q.  And  do  you  receive  them  at  or  about  the  time  of  the 
purchase  of  the  particular  security  involved? — A.  Same 
time,  well,  you  mean  the  order  or  the  purchase  itself? 

Q.  The  purchase  itself? — A.  Well,  they  are  sent  when 
the  purchase  is  made. 

Q.  You  in  turn  deliver  those  to  Miss  Schmidt? — A.  Yes. 
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Q.  Do  those  confirmations  in  Exhibit  24  reflect  the  pur¬ 
chase  of  securities  by  Miss  Schmidt  for  the  period  from  Sep-  , 
tember  2nd,  1944  to  August  9th,  1946? — A.  Yes. 

Q.  Do  you  know  whether  or  not  all  the  purchases  re¬ 
flected  by  Exhibit  24  were  made  pursuant  to  advice  received 
from  Mrs.  Hughes? — A.  Yes,  they  were. 

Q.  How  long  have  you  been  doing  business  with  Mrs.  ! 
Hughes? — A.  Since  1943. 

Q.  And  has  Miss  Schmidt  been  doing  business  through  ; 
you  with  Mrs.  Hughes  during  that  same  period? — A.  Yes.  j 

Q.  How  did  you  happen  to  commence  doing  business  with 
Mrs.  Hughes? — A.  Well,  at  the  request  of  Mr.  Schmidt 
originally.  I  had  been  helping  him  invest  his  money  in  loans 
of  various  kinds — real  estate  loans — and  in  1943  good  loans 
were  difficult  to  get  and  he  asked  me  if  I  wouldn’t  recom¬ 
mend  an  investment  dealer  with  whom  he  could  deal-  and  I ! 
was  reluctant  to  do  it  because  I  hadn’t  had  particularly  satis- 1 
factory  relationships  with  some  of  the  investment  people  in 
Denver.  At  that  time  a  friend  of  mine  suggested  I  get  in 
touch  with  Mrs.  Hughes  and  find  out  what  she  had  to  offer 
in  the  way  of  securities  for  investment,  not  for  speculation. 
So  I  did.  I  think  I  wrote  her  or  called  her,  I  am  not  sure 
which,  and  discussed  the  situation  with  her  and  what  we 
had  in  mind  and  she  sent  on,  as  I  say,  some  material  on 
various  bonds  she  suggested  and  on  stocks  and  I  discussed 
them  with  Mr.  Schmidt  and  he  made  his  choice  of  what  he 
felt  he  wanted  and  that  started  the  relationship.  Of  course, 

I  had  known  of  Mrs.  Hughes  long  before  that. 

Q.  Is  Mr.  Schmidt  now  deceased? — A.  Yes,  he  is. 

Q.  Do  you  recall  when  he  passed  away? — A.  He  died 
early  in  1943,  that  is,  in  March,  I  believe. 

Q.  Do  you  know  whether  or  not  any  of  the  securities 
mentioned  in  the  Exhibit  24  were  purchased  without  the 
advice  or  recommendation  of  Mrs.  Hughes? — A.  No,  they 
were  none  of  them  purchased  without  her  advice. 

Q.  At  the  time  those  securities  were  purchased  what  was 
said  about  the  price  of  the  securities  involved? — A.  Well, 
she  told  me  that  she  had  these  various  bonds  and  stocks 
at  a  certain  price  and  then,  of  course,  some  little  time  would 
elapse  between  our  giving  her  an  order  because  I  had  to 
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discuss  it  with  Mr.  and  Mrs.  Schmidt.  Usually  I  would 
ask  her  to  purchase  at  the  price  that  she  had  mentioned  or 
very  close  to  that,  because,  of  course,  sometimes  prices  have 
gone  up. 

Q.  Do  you  have  to  make  a  new  arrangement  then,  as¬ 
suming  an  increase  in  the  market? — A.  Sometimes  I  would 
say  “Would  you  buy  this?”  and  she  would  say,  “Well,  that 
price  has  gone  up,  the  one  I  quoted,  and  perhaps  we  had 
better  wait  a  couple  of  weeks  perhaps  we  can  get  a  better 
price  or  do  you  want  to  buy  them  at  this  increased  price?” 
and,  of  course,  then  would  act  on  our  authorization. 

Q.  Well,  when  she  states  that  it  might  be  advisable  to 
wait  a  week  or  two,  does  she  again  consult  you  again  then 
at  the  end  of  the  week? — A.  Yes,  and  says  “We  can  now 
get  them  at  a  certain  price”  or  “We  have  them  at  a  certain 
price.” 

Q.  When  she  discusses  price  with  you,  does  she  tell  you 

anv  more  about  it  than  how  much  it  will  cost  \ou? — A.  No. 

•  « 

Q.  Has  she  ever  informed  you  what  any  of  the  securities 
mentioned  in  Exhibit  24  had  cost  her? — A.  Well,  her  con¬ 
firmation  shows  what  they  cost  her.  I  mean  she  tells  me 
what  they  cost  me  and  it  is  very  simple  to  add  her  figures 
or  deduct  her  figures  and  find  out  what  it  costs  her,  what 
the  market  is. 

Q.  Take  the  purchase  of  fifty  shares  of  United  Public 
Utilities  Corporation  on  October  24,  1944,  which  is  a  part 
of  Exhibit  24,  would  you  figure  the  cost  of  that  stock  to  Mrs. 
Hughes? — A.  I  would  say  it  was  36  and  one-fourth. 

Q.  Referring  to  the  confirmation  dated  February  7,  1945 
reflecting  the  purchase  by  Mrs.  Smith  of  fifty  shares  of 
Colonial  Utilities  Corporation  at  11  and  one-eighth,  would 
you  figure  the  cost  of  that  stock  to  the  firm  of  E.  W.  Hughes 
and  Company? — Mr.  McCreery:  Just  a  minute.  What  cost 
at  what  time?  At  the  date  of  sale  or/and  in  their  portfolio 
which  date,  do  you  want  the  market  price  the  day  of  sale? 

Mr.  Lungren :  I  want  the  cost  to  the  firm. — Mr.  McCreerv : 
Irrespective  of  whether  they  had  it  on  hand  then  or  not? 

Mr.  Lungren :  Yes,  irrespective. — Mr.  McCreery :  It  may 
or  may  not  relate  to  the  day  of  sale. 
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Mr.  Lungren :  The  cost  to  the  firm,  that  is  correct. — The 
Witness :  It  would  be  9  and  an  eighth. 

Q.  (By  Mr.  Lungren)  Were  you  informed  by  Mrs. 
Hughes  of  any  bid  and  asked  prices  for  these  securities, 
the  purchase  of  which  is  reflected  in  Exhibit  24? — A.  No. 

Q.  Then  all  you  knew  about  the  cost  of  those  securities 
reflected  in  Exhibit  24,  that  is,  the  cost  to  the  firm  of  E.  W. 
Hughes  and  Company  was  what  she  had  told  you  as  to  the 
amount  that  they  would  cost  you  plus  the  information  con¬ 
tained  in  Exhibit  4,  the  memorandum  of  agreement? — A. 
That  is  right 

Q.  And  all  you  knew  about  the  price  that  they  would  cost 
you  was — I  should  say  would  cost  Mrs.  Schmidt — was  what 
Mrs.  Hughes  had  said? — A.  Yes,  I  was  willing  to  accept  her 
advice  on  it  I  could  have  gotten  other  information  on  it  j 
if  I  had  wanted  it.  j 

Q.  Have  you  ever,  on  behalf  of  Mrs.  Schmidt  purchased 
any  securities  from  E.  W.  Hughes  and  Company  without 
the  advice  or  recommendation  of  Mrs.  Hughes? — A.  I  may 
have  asked  her  what  she  would  think  of  buying  this  bond  ! 
or  this  security  for  Mrs.  Schmidt’s  account,  knowing  about  : 
it  through  Mrs.  Hughes,  but  not  having  her  recommend  it  j 
particularly  for  Mrs.  Schmidt’s  account  You  see,  as  Mrs.  j 
Schmidt  accumulated  her  money  for  investment  I  would  j 
get  in  touch  with  Mrs.  Hughes.  It  was  always  on  my  in¬ 
itiative.  Mrs.  Hughes  never  got  in  touch  with  me.  And  I 
would  say  we  have  this  much  money  to  invest,  what  do  you 
suggest  or  recommend. 

Q.  You,  in  all  instances,  solicited  the  advice  from  Mrs. 
Hughes? — A.  That  is  right 

Q.  She  never  voluntarily  recommends  anything  to  you? —  j 
A.  That  is  right. 

Q.  You  generally  rely  upon  such  advice? — A.  Yes,  I  do.  | 

Q.  Have  you  ever  rejected  her  advice,  that  you  recall? — 
A.  No,  I  haven’t.  I  have  had  no  occasion  to  feel  that  I 
should. 

Q.  Do  you  make  any  independent  investigation  of  the 
securities  which  Mrs.  Hughes  may  have  recommended? — A. 
Independent  in  the  sense  that  I  went  over  the  materials 
that  she  furnished  me  on  the  prospectus  and  certain — 
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Q.  Did  yon  ever  consult  any  other  sources  of  informa¬ 
tion? — A.  Well,  I  take  an  investment  service — Standard  and 
Poor,  an  outlook  just  to  keep  myself  generally  informed, 
but  I  rely  on  Mrs.  Hughes  because  I  trust  her. 

Q.  Do  you  on  your  own  behalf  or  behalf  of  Mrs.  Schmidt 
do  business  with  any  other  firms  engaged  in  the  business 
of  buying  and  selling  securities? — A.  Not  on  behalf  of  Mrs. 
Schmidt.  I  have  on  behalf  of  other  clients. 

Q.  Do  you  know  whether  or  not  Mrs.  Schmidt  has  posses¬ 
sion  of  the  securities  purchased  from  E.  W.  Hughes  and 
Company? — A.  She  has  possession  of  all  of  them  in  her 
safety  deposit  box  and  she  writes  all  the  checks  to  pay  for 
the  securities  out  of  her  own  account. 

Q.  And  do  you  know  whether  or  not  you  have  paid  for 
all  the  securities  reflected  in  Exhibit  24? — A.  Yes,  thev  are 
all  paid  for  by  Mrs.  Schmidts  checks. 

Q.  Does  Mrs.  Schmidt  deliver  the  check  to  you? — A.  Yes, 
she  comes  in,  comes  in  the  office  and  we  go  over  her  con¬ 
firmations  and  then  she  writes  her  checks. 

Tr.  300-312. 

Cross  Examination. 

Q.  (By  Mr.  McCreery)  Payment  is  never  made  for  any 
of  these  securities  until  after  the  confirmation  has  been  re¬ 
ceived  and  checked  over  with  Mrs.  Schmidt? — A.  That  is 
right 

Q.  Now,  you,  in  answer  to  question  by  Mr.  Lungren,  with 
respect  to  fifty  shares  of  Colonial  Utilities,  for  instance, 
which  were  sold  at  11  and  one-eighth,  he  asks  you  Mrs. 
Hughes’  cost.  Now,  were  you  going  back  to  the  date  of 
sale — supposing  this  had  been  held  on  her  shelf  for  some 
month  or  more,  do  you  go  back  to  the  day  of  sale  for  cost 
or  do  you  go  back  to  her  original  cost  day  of  sale? — A.  Mar¬ 
ket  at  the  day  of  sale. 

'  Q.  That  would  mean  her  cost  on  that  market  whether  she 
holds  it  or  has  to  buy  it? — A.  I  am  not  interested — 

Q.  On  her  original  cost  if  she  already  had  it  on  the  shelf? 
— A.  That  is  right. 

Q.  But  you  knew  at  all  times  she  might  have  the  security 
she  is  selling  on  the  shelf? — A.  That  is  right. 
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Q.  And  you  knew  all  the  time  the  security  that  she  did 
ultimately  secure  she  secured  for  herself  and  then  sold  to 
Mrs.  Schmidt? — A.  Yes. 

Q.  She  was  acting  always  as  a  principal? — A.  As  a  prin¬ 
cipal  ;  that  is  right 

Q.  And  your  cost  then,  as  I  understand  it,  is  the  market 
cost  the  day  of  sale? — A.  That  is  right. 

Q.  That  is  what  you  mean  by  “cost”? — A.  That  is  right. 

Q.  Whether  she  had  it  or  had  to  go  out  and  get  it  in 
any  event? — A.  That  is  right 

Tr.  312-313.  j 

Redirect  Examination. 

Q.  (By  Mr.  Lungren)  Referring  again  to  this  confirma¬ 
tion  dated  February  7,  1945,  if  Mrs.  Hughes  had  procured  1 
the  stock  on  the  date  of  sale  to  Mrs.  Schmidt,  how  would  you  j 
compute  the  cost  in  that  instance? — A.  What  do  you  mean  j 
“if  she  procured”  you  mean  if  she  had  gone  out  on  the  j 
market  and  bought  it? — Q.  Yes,  and  then  sold  it  to  you 
on  the  same  day? — A.  Well,  she  would  sell  it  to  me  at  the 
market  plus  her  charge. 

Q.  How  would  you  compute  the  cost  of  the  security  to 
Mrs.  Hughes? — A.  Well,  the  cost  if  she  went  out  and  bought,  j 
the  cost  would  be  what  she  had  to  pay  for  it. 

Q.  Could  you  figure  from  this  confirmation  and  the  agree¬ 
ment,  Exhibit  4,  what  it  would  have  cost  her? — A.  Yes,  she  j 
would  have  paid  9  and  one-eighth  if  she  had  gone  out  and 
purchased  it  on  the  market  that  day. 

Tr.  314.  j . 

i 

Gustav  E.  Peterson,  a  witness  for  the  Commission,  testi¬ 
fied  as  follows : 

Direct  Examination. 

319  Q.  (By  Mr.  Lungren)  State  your  name  and  ad-' 
dress? — A.  Gustave  E.  Peterson,  Axtell,  Nebraska.! 

Q.  What  is  your  occupation? — A.  I  am  a  clergyman. 

Q.  Are  you  a  minister  in  a  church  at  Axtell,  Nebraska? — 

A.  Yes. 
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Q.  What  church  is  that? — A.  Well,  it  is  really  a  mission 
in  a  mission  association  and  I  am  the  chaplain  there. 

Q.  What  is  the  name  of  the  mission? — A.  The  Beth- 
phage  Mission. 

Q.  Do  you  transact  any  business  with  the  firm  of  E.  W. 
Hughes  and  Company? — A.  Yes. 

Q.  Do  you  know  where  that  firm  is  located? — A.  Yes, 
Colorado  Springs. 

Q.  Will  you  state  the  nature  of  the  business  that  you 
transact  with  that  firm? — A.  Well,  I  bought  some  stocks 
and  some  bonds. 

Q.  How  long  have  you  been  doing  business  with  that  ' 
firm? — A.  Oh,  it  is  about  nine  years. 

iQ.  What  is  the  name  of  the  person  with  whom  you 
transact  such  business? — A.  Well,  at  first  it  was  Mr.  Hughes 
and  lately,  the  last  year,  it  has  been  Mrs.  Arleen  Hughes. 

Q.  How  long  have  you  been  transacting  such  business 
with  Mrs.  Hughes? — A.  That  I  cannot  tell  exactly;  that  I 
cannot  tell  exactly. 

Q.  Can  you  give  us  an  approximate  time? — A.  Oh,  I 
should  judge  at  least  four  years.  I  haven’t  kept  track  of 
that. 

Q.  Have  you  entered  into  any  contracts  or  agreements 
with  the  firm  of  E.  W.  Hughes  and  Company?- — A.  Yes,  I 
have. 

Q.  When  did  you  enter  into  such  agreement? — A.  That 
was  in  April,  1943. 

Q.  And  is  that  agreement  the  same  as  the  memorandum 
of  agreement  which  has  been  marked  as  Commission’s  Ex¬ 
hibit  No.  4  and  offered  and  received  in  evidence  here? — Mr. 
McCreery:  I  stipulate  that  it  is. 

Q.  (By  Mr.  Lungren)  Who  prepared  that  agreement  to 
you  for  signature,  Mr.  Peterson? — A.  Mrs.  Arleen  W. 
Hughes. 

Q.  Where  was  that  agreement  presented  to  you? — A.  It 
was  presented  to  me  by  mail. 

Q.  Was  there  any  letter  accompanying  the  agreement?- — 
A.  Yes,  evidently  there  was,  but  I  haven’t  got  that  letter. 

1  Q.  Do  you  recall  any  of  the  contents  of  the  letter? — A. 
No,  I  don’t 

Q.  Did  you  ever  talk  to  Mrs.  Hughes  about  the  agree- 
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ment  previous  to  the  time  that  you  signed  it? — A.  No,  1  j 
didn’t  talk  to  her.  I  didn’t  talk  to  her. 

Q.  Did  you  talk  to  anyone  else  regarding  that  agreement 
previous  to  the  time  you  signed  it? — A.  No,  it  was  all  done  j 
by  correspondence. 

Q.  And  you  do  not  have  the  correspondence? — A.  No.  I 

Q.  Do  you  recall  anything  that  was  said  in  the  corre-  j 
spondence? — A.  Well,  it  was  said  that  this  was  to  be  the  j 
contract  or  agreement  between  us  that  we  were  to  follow,  i 
And  it  was  agreeable  to  me  so  I  signed  it. 

Q.  Did  you  read  it  over  before  you  signed  it? — A.  Oh, 
yes. 

Q.  Well,  why  did  you  sign  the  agreement,  Mr.  Peterson? 

— A.  Well,  I  signed  the  agreement  because  I  thought  that  ! 
there  ought  to  be  an  agreement  and  a  contract  between  us  j 
for  her  to  follow  and  for  me  to  follow  so  that  we  would  have  j 
an  understanding. 

Q.  Well,  did  you  sign  that  agreement  in  order  to  receive 
investment  advice  from  Mrs.  Hughes? — A.  Well,  yes,  sure. 

I  wanted  advice. 

Q.  You,  in  fact,  receive  advice  as  to  the  advisability  of 
making  investments  from  Mrs.  Hughes  from  time  to  time? — 
A.  Yes.  | 

Q.  Will  you  state  the  nature  of  the  advice  which  you  re-  j 
ceive? — A.  Well,  suppose  I  have  $500  for  investment  and  j 
then  I  write  to  Mrs.  Hughes  telling  her  I  have  that  money 
to  invest  and  asking  her  to  advise  me. 

Q.  And  does  she  reply  by  letter? — A.  Reply  by  letter  in  ; 
a  few  days. 

Q.  (By  Mr.  Lungren)  How  did  you  happen  to  com-! 
mence  doing  business  with  the  firm  of  E.  W.  Hughes  and  j 
Company,  Mr.  Peterson? — A.  I  was  living  in  Colorado! 
Springs  in  1937  and  I  saw  an  ad  in  the  paper  about  invest¬ 
ment  and  I  had  a  few  hundred  dollars  to  invest  and  so  I 
went  up  and  that  is  the  way  it  started. 

Q.  That  advertisement  was  inserted  in  the  paper  by 
E.  W.  Hughes  and  Company? — A.  Yes,  yes. 

Q.  I  show  you  what  has  been  marked  as  Commission’s 
Exhibit  No.  25  and  ask  you  what  that  is,  Mr.  Peterson? — A. 
You  mean  the  contents  of  the  letter? 
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Q.  What  is  it,  just  explain  briefly,  is  that  a  letter  that 
you  received  from  the  firm  of  E.  W.  Hughes  and  Company? 
— A.  It  is,  yes. 

Q.  You  received  that  through  the  mail? — A.  Yes. 

Q.  I  show  you  what  has  been  marked  as  Commission’s 
Exhibit  26  and  ask  you  what  that  is,  Mr.  Peterson? — A. 
That  is  a  letter  I  received  from  E.  W.  Hughes  and  Company 
signed  by  Arleen  W.  Hughes. 

Q.  How  did  you  receive  that  Exhibit  26? — A.  By  mail 

Q.  I  notice  a  lead  pencil  notation  at  the  bottom  of  page  2 
of  Exhibit  26,  is  that  in  your  writing? — A.  That  is  my  writ¬ 
ing,  yes. 

•  •  •  •  • 

Q.  (By  Mr.  Lungren)  Commission’s  Exhibits  Nos.  25 
and  26  were  received  by  you  from  E.  W.  Hughes  and  Com¬ 
pany  in  response  to  letters  which  you  had  written  to  that 
firm,  is  that  correct?- — A.  Yes,  yes. 

Q.  Do  you  ever  confer  personally  with  Mrs.  Hughes? — A. 
Yes,  it  has  happened.  I  was  out  in  Colorado  Springs  last 
summer  on  my  vacation  and  went  up  to  see  Mrs.  Hughes 
at  that  time. 

Q.  Did  you  make  any  investments  at  that  time? — A.  I 
am  not  sure  that  I  did.  I  am  not  sure  that  I  did. 

Q.  Referring  to  the  agreement.  Commission’s  Exhibit  4, 
particularly  to  paragraph  (i),  was  the  term  “principal”  ap¬ 
pearing  in  that  paragraph  ever  explained  to  you  by  Mrs. 
Hughes? — A.  I  don’t  believe  it  was,  not  that  I  can  remem¬ 
ber. 

Q.  Do  you  know  what  a  principal  is? — A.  Yes. 

Q.  Did  you  know  at  the  time  that  you  signed  that  agree¬ 
ment? — A.  Yes,  it  was  brought  out,  I  think,  in  the  other 
paragraphs. 

Q.  What  is  a  principal?  State  in  your  own  words? — A. 
W ell,  the  way  I  understand  it,  Mrs.  Hughes  as  principal  will 
sell  to  me  certain  stocks.  I  understand  in  the  first  place 
that  she  will  go  out  in  the  market  and  buy  them. 

Q.  And  then  sell  to  you? — A.  Yes.  Of  course  there  may 
be  a  possibility  that  she  is  the  owner  of  a  stock  and  then  will 
sell  to  me. 
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Exam.  Clarkson :  The  question  is  now  whether  or  not  yon 
knew  Mrs.  Hughes  might  go  out  and  acquire  the  security 
after  you  had  agreed  to  buy  the  particular  security? — The 
Witness:  Yes,  I,  so  to  speak,  instruct  her  to  get  them 
for  me. 

Q.  (By  Mr.  Lungren)  Was  any  explanation  ever  made 
to  you  of  the  paragraph  in  that  contract,  Exhibit  4,  entitled 
“Schedule  of  Rates”? — A.  Well,  I  don’t  believe  any  par¬ 
ticular  explanation  was  made  on  that  point. 

Q.  Did  you  read  that  contract — that  provision  at  the  time  j 
you  received  the  contract? — A.  Yes,  sir.  j 

Q.  Do  you  know  how  the  firm’s  charges  are  computed 
under  that  paragraph  “Schedule  of  Rates”? — A.  Well,  to 
be  truthful,  I  never  figured  it  out. 

Q.  Do  you  know  what  a  bid  price  is? — A.  Yes. 

Q.  Will  you  state  what  it  is? — A.  The  way  I  understand 
that,  the  bid  price  is  what  somebody  offers  to  pay  for  the 
security.  ! 

Q.  And  what  is  an  ask  price? — A.  Well,  that  is  what  the 
owner  of  the  security  is  asking  for  it.  j 

•  •  •  •  • 

Q.  (By  Mr.  Lungren)  I  show  you  what  has  been  marked 
as  Commission’s  Exhibit  No.  27,  which  consists  of  3  sheets 
and  ask  you  what  those  sheets  are,  Mr.  Peterson? — A.  Well,  i 
two  of  them  are  confirmations  that  E.  W.  Hughes  and  com-  j 
pany  have  sold  me  these  securities  and  one  of  them  is  a  i 
confirmation  that  they  have  bought  from  me  securities. 

Q.  Did  you  receive  those  from  E.  W.  Hughes  and  Com¬ 
pany? — A.  Yes,  I  received  these  sheets,  yes. 

Q.  How  did  you  receive  them? — A.  By  mail. 

Q.  Did  you  receive  these  sheets,  Exhibit  27,  at  or  about  I 
the  time  that  the  transactions  mentioned  therein  were  ef-  j 
fected? — A.  Yes. 

»  •  •  •  • 

Q.  (By  Mr.  Lungren)  Were  all  of  the  securities  re-  j 
fleeted  in  Exhibit  27  purchased  by  you  from  E.  W.  Hughes  j 
and  Company  pursuant  to  advice  which  you  have  received  ; 
from  Mrs.  Hughes? — A.  Yes. 

Q.  Did  you  purchase  any  of  the  securities  mentioned  \ 
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in  Exhibit  27  without  the  advice  or  recommendation  of  Mrs. 
Hughes? — A.  No,  those  were  purchased  on  her  advice. 

-  Q.  At  the  time  that  you  purchase  securities  from  this 
firm,  what  is  said  about  the  price  that  the  securities  will 
cost  you? — A.  Well,  I  think  it  says  in  one  of  them — 

Q.  Is  the  price  usually  stated  in  the  manner  set  forth 
in  Exhibits  25  and  26? — A.  Yes,  like  it  says  here — General 
Public  Utilities  around  22  or  23  per  share. 

Q.  You  are  referring  now  to  Exhibit  26,  Mr.  Peterson? 
— A.  Yes. 

Q.  And  is  that  the  usual  way  in  which  the  price  is  men¬ 
tioned  to  you? — A.  Yes. 

Q.  Is  anything  more  said  about  price  at  any  time? — A. 
No,  not  except  when  the  firm  has  sold  the  securities  to  me 
and  of  course  I  get  a  definite  price. 

Q.  That  is  on  the  confirmations,  Exhibit  27  ? — A.  Yes. 

Q.  Do  you  receive  any  further  notice  or  mention  of  price 
between  the  time  of  the  letters  which  you  receive  from  her 
regarding  these  securities  and  the  time  of  the  receipt  of  the 
confirmations  ? — A.  N o. 

Q.  Then  you  don’t  know  what  the  price  will  definitely  be 
until  you  receive  the  confirmation,  is  that  correct? — A.  Yes, 
that  is  my  understanding. 

Q.  Does  she  ever  furnish  you  with  any  information  as  to 
what  the  securities  which  she  has  sold  to  you  have  cost  her? 
— A.  No. 

Q.  Does  she  furnish  you  with  any  bid  and  ask  prices 
for  the  securities  which  she  has  recommended  that  you  pur¬ 
chase  at  or  about  the  time  that  you  purchase  the  same? — A. 
Well,  it  works  this  way,  that  I  ask  for  advice  and  Mrs. 
Hughes  gives  me  that  advice  and  their  approximate  cost  of 

the  securities.  Then  I  write  to  her  and  ask  her  to  buv  cer- 

• 

tain  securities  and  I  expect  to  pay  what  she  has  suggested 
will  be  the  cost  in  her  letter  and  sometimes,  like  the  last 
securities  I  bought,  they  were  a  good  deal  lower.  Her  sug¬ 
gestion  was  $1,775— no,  let  me  see  now,  $1,725,  that  is  what 
I  figured  it  out,  $1,725,  and  the  actual  cost  was  $1,603.43. 

Q.  You  are  referring  now  to  Exhibit  26,  is  that  correct, 
Mr.  Peterson? — A..  Yes. 

Q.  And  Exhibit  26,  same  being  a  letter  from  E.  W. 
Hughes  and  Company  dated  July  25,  1946,  states  that  with 
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respect  to  General  Public  Utilities  common,  the  stock  would 
probably  cost  you  someplace  around  22  or  23  per  share! —  ; 
A.  Yes. 

Q.  And  you  received  a  confirmation  dated  July  30,  1946 
for  75  shares  of  General  Public  Utilities  common  at  21  and  j 
three-eighths  per  share,  is  that  correct! — A.  Yes. 

Q.  The  fact  is,  Mr.  Peterson,  you  don’t  know  the  exact 
cost  of  those  securities  until  such  time  as  you  receive  the 
confirmation,  is  that  correct! — A.  Yes,  that  is  correct. 

Q.  And  is  any  mention  of  price  made  either  market  price 
or  bid  and  ask  price  other  than  in  the  manner  set  forth  in  | 
Exhibits  25  and  26! — A.  That  is  the  way  it  is  set  forth. 

Q.  Is  that  the  only  way  it  is  set  forth! — A.  Yes. 

Q.  Do  you  ever  purchase  any  securities  from  this  firm  ! 
without  the  advice  or  recommendation  of  Mrs.  Hughes! — 
A.  If  I  ever  purchased  any  without  her  advice!  j 

Q.  Yes. — A.  No,  not  from  her. 

Q.  You  generally  rely  upon  the  advice  which  you  receive 
from  her! — A.  Yes,  I  do. 

Q.  Do  you  make  any  independent  investigation  of  the 
securities  which  she  may  have  recommended  that  you  pur-  j 
chase! — A.  No,  no  independent  investigation.  . 

Q.  Do  you  do  business  with  any  other  firms  engaged  in  i 
buying  and  selling  securities! — A.  No. 

Q.  Have  you  ever  done  business  with  any  other  firm  other  j 
than  E.  W.  Hughes  and  Company! — A.  Well,  I  think  at  the 
end  of  the  First  World  War  I  bought  something  from  a  firm 
in  Kansas  City. 

Q.  You  haven’t  done  business  with  any  other  securities 
firm  for  a  great  many  years! — A.  Never  that  amounted  to 
anything.  That  was  a  total  loss. 

Q.  No.  You  haven’t  done  business  with  any  other  firm 
engaged  in  the  securities  business  for  approximately  twenty 
years,  is  that  correct! — A.  No,  I  haven’t. 

Q.  You  have  possession  of  the  securities  which  you  pur¬ 
chase  from  the  firm  of  E.  W.  Hughes  and  Company! — A. 
Yes,  I  have,  except  the  last  one  which  I  haven’t  received  yet. 

I  expect  that  anyday  now. 

Q.  You  don’t  leave  your  securities  with  the  firm  for  safe- 
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keeping,  is  that  correct? — A.  Well,  no.  There  is  no  agree¬ 
ment  to  that  effect,  no. 

Tr.  319-332. 

Cross  Examination. 

333  Q.  (By  Mr.  McCreery)  Mr.  Peterson,  yon  pay 
for  the  securities  after  yon  receive  and  have  exam¬ 
ined  the  confirmations,  do  yon,  Mr.  Peterson? — A.  Well, 
that  is  different,  sometimes  when  I  ask  Mrs.  Hughes  to  buy 
securities  I  send  a  check  for  the  amount  and  then,  as  I  say, 
sometimes  I  get  them  at.  a  lower  price  and  then,  of  course, 
I  get  a  refund. 

Q.  And  do  you  sometimes  pay  after  you  get  the  confirma¬ 
tion,  too? — A.  Yes,  that  may  often  happen. 

Q.  Just  depends  on  the  state  of  your  account  with  her? — 
A.  Yes.  She  seems  to  trust  me  and  I  trust  her.  So  it  is  a 
very  fine  understanding  between  us. 

Q.  And  your  relations  with  E.  W.  Hughes  and  Company 
have  been  very  satisfactory? — A.  Always  satisfactory. 

Q.  Have  their  investments  made  you  money? — A.  Yes. 

Q.  Over  the  whole  period  you  have  been  investing? — A. 
Yes,  there  hasn’t  been  any  loss  on  anything  that  I  have 
bought  through  her. 

Tr.  333. 

Bertha  I.  Avery,  a  witness  for  the  Commission,  testified 
as  follows: 

Direct  Examination. 

334  Q.  (Bv  Mr.  Lungren)  State  vour  name  and  ad¬ 
dress? — A.  Bertha  I.  Avery,  808  Maple  Avenue, 

Rocky  Ford,  Colorado. 

Q.  Rocky  Ford,  Colorado? — A.  Yes. 

Q.  What  is  your  business  or  occupation,  Miss  Averv? — 
A.  Housewife,  I  guess. 

Q.  You  are  married? — A.  No. 

Q.  Have  you  ever  been  married? — A.  No. 

Q.  Do  you  transact  any  business  with  the  firm  of  E.  W. 
Hughes  and  Company? — A.  Yes,  sir. 

Q.  Will  you  state  the  nature  of  that  business? — A.  Buy 
securities,  investments  and  so  forth. 
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Q.  That  is,  you  buy  securities  from  E.  W.  Hughes  and 
Company? — A.  Yes. 

Q.  What  is  the  name  of  the  person  connected  with  that 
firm  with  whom  you  do  business? — A.  Arleen  W.  Hughes. 

Q.  When  did  you  commence  transacting  business  with 
that  firm? — A.  Well,  I  should  say  about  eight  or  nine  years 
ago. 

Q.  How  did  you  happen  to  commence  doing  business  with 
that  firm? — A.  Well,  they  called  on  me  at  my  home  and  I 
purchased  securities. 

Q.  Who  called  on  you? — A.  Walter  Hughes. 

Q.  And  he  called  on  you  at  your  home  in  Rocky  Ford? — 
A.  Yes. 

Q.  And  did  you  continue  thereafter  to  do  business  with 
Walter  Hughes? — A.  Yes,  periodically. 

Q.  Do  you  do  any  business  with  Walter  Hughes  at  this 
time? — A.  No,  he  entered  the  service  and  since  then — since 
then  I  have  conducted  business  with  Mrs.  Hughes — Mrs.  Ar¬ 
leen  Hughes. 

Q.  How  long  has  it  been,  approximately,  since  you  have 
done  any  business  with  Walter  Hughes? — A.  Well,  approxi¬ 
mated  about  1942, 1  should  think. 

Q.  You  mean  1942? — A.  I  think  so,  I  am  not  sure. 

Q.  Have  you  entered  into  any  agreements  with  the  firm  of 
E.  W.  Hughes  and  Company? — A.  Yes. 

Q.  Do  you  have  a  copy  of  that  agreement  with  vou? — A. 
I  do. 

Q.  Is  the  agreement  which  you  have  produced  the  same 
as  Commission’s  Exhibit  No.  4? — Mr.  McCreery:  We  stipu¬ 
late  that  it  is. 

Q.  (By  Mr.  Lungren)  When  did  you  sign  that  agree¬ 
ment? — A.  Well,  it  is  April  15,  1943. 

Q.  Who  prepared  that  agreement  to  you  for  signature?- — 
A.  Mrs.  Hughes. 

Q.  How  was  it  presented? — A.  Well,  as  a  business  agree¬ 
ment  between  us. 

Q.  I  mean,  did  she  talk  it  over  with  you  personally  or 
did  she  merely  send  it  to  you  by  mail? — A.  I  think  it  was  in 
person. 

Q.  In  her  offices  in  Colorado  Springs? — A.  At  my  home. 

Q.  Do  you  have  any  correspondence  relating  to  the  sign- 
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ing  of  that  agreement? — A.  I  don’t  think  so.  I  have  my 
correspondence — my  file  is  here,  bnt  I  don’t  think  that  there 
is  anything  in  the  files  regarding  that 

Q.  Would  yon  look?  Are  yon  certain  that  there  is  no 
correspondence  relating  to  the  agreement? — A.  Not  that  I 
know  of. 

Q.  Yon  have  nothing  in  yonr  files? — A.  No. 

Q.  Will  yon  state  in  yonr  own  words  what  was  said  to 
yon  regarding  this  agreement  at  the  time  that  yon  signed 
it  or  at  the  time  it  was  presented  to  yon  for  signature? — 
A.  Well,  I  don’t  think  that  I  can  recall  definitely  the  con¬ 
versation.  We  talked  it  .  over  and  it  was  simply  a  business 
arrangement 

Q.  Did  yon  read  it  over  before  yon  signed  it? — A.  Yes. 

Q.  And  was  a  copy  of  it  left  with  yon? — Yes. 

Q.  What,  if  anything,  did  Mrs.  Hughes  say  as  to  the  pur¬ 
pose  of  this  agreement? — A.  Well,  it  was  simply  a  contract 
to  do  business  together. 

Q.  Was  anything  said  to  the  effect  that  Mrs.  Hughes 
would  not  do  business  with  yon  unless  yon  signed  the  con¬ 
tract? — A.  Well,  I  can’t  say  definitely.  I  understood  that 
it  was  required  as  a  business  arrangement  to  give  ns  an  un¬ 
derstanding  as  to  what  we  might  expect. 

Q.  Did  yon  sign  this  contract  in  order  to  receive  advice 
from  Mrs.  Hughes? — A.  Yes. 

Q.  Do  von,  in  fact,  receive  advice  from  Mrs.  Hughes  re¬ 
garding  investments  from  time  to  time? — A.  Yes. 

Q.  What  is  the  nature  of  the  advice  which  yon  receive? 
— A.  Well,  as  to  the  advisability  of  selling  or  retaining  in¬ 
vestments. 

Q.  What  will  she  tell  yon  on  those  occasions? — A.  Well, 
as  to  the  standing  of  the  company;  whether  they  were  in 
good  standing  and  probably  be  advisable  to  hold  the  securi¬ 
ties  or  if  it  was  desirable  to  sell  them. 

Q.  Or  desirable  to  purchase  securities  of  the  company? — 
A.  Yes,  she  has  advised  me  in  regard  to  purchasing. 

Q.  How  do  you  receive  such  advice? — Do  you  go  to  her 
office  or  does  she  call  on  you  or  do  you  receive  it  by  mail? — 
A.  All  three. 

Q.  In  the  usual  instance,  do  you  see  Mrs.  Hughes  person- 
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ally  before  any  transaction  is  effected? — A.  Yes,  I  usual¬ 
ly  do. 

Q.  Do  you  from  time  to  time  request  advice  from  Mrs. 
Hughes? — A.  Yes. 

Q.  Does  she  ever  give  you  any  advice  without  receiving 
a  request  from  you? — A.  Sometimes.  | 

Q.  What  would  be  the  nature  of  that  advice? — A.  Well,; 
as  to  the  condition  of  the  firms  and  so  forth  whose  securi¬ 
ties  I  hold,  financial  standings  and  so  forth. 

Q.  She  might  advise  you  to  sell  a  particular  security 
which  you  own? — A.  She  might. 

Q.  Referring  to  the  agreement.  Exhibit  4,  and  particu-; 
larly  to  paragraph  (i),  was  any  explanation  made  of  the 
term  “principal”  at  or  before  the  time  that  you  signed  it? — 
A.  Well,  I  suppose  “principal”  is  understood  that  she  is; 
the  owner  of  the  securities  or  that  she  may  purchase  the 
securities  for  me.  I  suppose  that  is  the  meaning  of  that. 

Q.  Is  that  the  only  understanding  that  you  have  of  the 
term  “principal”? — A.  Well,  practically,  yes. 

Q.  Was  any  explanation  made  of  the  paragraph  there  in 
that  contract.  Exhibit  4,  entitled  “Schedule  of  Rates”? — A. 
Any  explanation? 

Q.  Yes. — A.  Well,  it  is  stated  there  just  as  we  under¬ 
stood  it. 

Q.  What  is  your  understanding  of  the  schedule  of  rates? 
— A.  Well,  that  that  was  to  cover  her  commissions  and  so 
forth. 

Q.  Well,  did  you  understand  that  Mrs.  Hughes  might  sell 
to  you  securities  which  she  owned? — A.  Yes. 

Q.  Did  you  understand  that  she  might  sell  a  security  to 
you  and  then  go  out  and  buy  that  security? — A.  Yes. 

Q.  (By  Mr.  Lungren)  Did  you  understand,  Miss  Avery, 
under  this  contract  that  the  firm  might  sell  to  you  securities 
which  it  owned  at  a  price  in  excess  of  the  amount  which  the 
firm  had  paid  for  the  securities? — A.  Well,  naturally,  if  the 
market  price  was  such. 

Q.  You  refer  to  market  price,  what  is  the  market  price? 
— A.  Well,  the  quoted  price  in  my  understanding. 

Q.  Were  you  ever  furnished  with  any  quotations  with 
respect  to  any  of  the  transactions  that  you  have  had  with 
this  firm? — A.  Yes,  at  times. 
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Q.  Do  you  recall  of  any  instance  where  you  were  ever 
furnished  with  a  quotation! — A.  Well,  Mrs.  Hughes  quoted 
the  quotations  as  they  were  given  if  they  were  listed  quo¬ 
tations. 

Q.  What  do  you  mean  by  “listed”! — A.  Well,  newspa¬ 
per  listings.  If  they  were  listed  in  the  papers. 

Q.  Well,  do  you  know  how  the  firm’s  charges  are  com¬ 
puted  under  this  -schedule  of  rates  in  Exhibit  4! — A.  Well, 
only  as  it  states  it  there. 

Q.  Will  you  explain  in  your  own  words  how  charges  are 
computed! — A.  Well,  in  the  case  of  stocks,  here  it  says 
.  “base  price  over  $20  per  share,  three  points  per  share,”  and 
so  forth. 

Q.  You  are  now  reading  from  Exhibit  4! — A.  Isn’t  this 
Exhibit  4! 

Exam.  Clarkson:  Yes,  that  is  Exhibit  4. 

Exam.  Clarkson:  Exhibit  4  is  the  same  as  that  form  of 
contract  you  have  there. 

The  Witness :  That  is  what  I  understand. 

Q.  (By  Mr.  Lungren)  Will  you  explain  in  your  own 
words  your  understanding  of  how  the  charges  are  computed! 
*  *  *  — A.  Well,  in  the  case  of  selling  bonds,  it  is  service 
fee  of,  say,  $10.00  on  a  $1,000.00  bond.  And  if  it  is  stock, 
it  is  about  3  per  cent.  3  cents  perhaps  above  the  quoted 
price. 

Q.  (By  Mr.  Lungren)  By  “quoted  price”  what  price  do 
you  refer  to — the  price  quoted  by  Mrs.  Hughes! — A.  Well, 
in  the  instance  of  one  stock  the  market  quotation  was  given 
about  that  much  lower  in  the  paper  and  I — and  the  charge 
was  above  that  and  I  at  that  time  asked  for  an  explanation 
and  she  explained  that.  I  think  that  is  the  letter  that  you 
have  in  your — that  you  took  from  my  files. 

Q.  What  stock  was  that! — A.  I  believe  it  was  Mission 
Oil. 

Q.  (By  Mr.  Lungren)  I  show  you  what  has  been  marked 
as  Commission’s  Exhibit  No.  28,  Miss  Avery,  and  ask  you 
what  that  is  ! — A.  What  that  is  ! 

Q.  (By  Mr.  Lungren)  Is  it  a  letter  that  you  received 
from  E.  W.  Hughes  and  Company! — A.  Yes,  it  is. 


! 
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Q.  What  is  the  date  of  the  letter? — A.  July  28,  1945. 

Q.  It  appears  from  this  exhibit  that  it  was  written  in 
response  to  a  letter  that  von  had  written  to  the  firm? — A. 
Yes.  j 

Q.  Do  yon  have  a  copy  of  the  letter  which  yon  had  writ-  [ 
ten  to  the  firm? — A.  I  don ’t  think  I  made  a  copy  of  it. 

Q.  Exhibit  28  mentions  yonr  letter  of  Jnly  20th? — A.  1  j 
didn’t  always  make  copies  of  my  own  letters.  Bnt  I  asked  ; 
about  the  price  and  that  the  price  that  we  were  paying  was 
more  than  the  price  stated  in  the  paper  and  Mrs.  Hughes 
explained  it  in  this  letter,  which  speaks  for  itself. 

Q.  (By  Mr.  Lungren)  Then,  the  substance  of  your  letter  ! 
of  July  20,  which  is  mentioned  in  Exhibit  28,  was  regarding 
some  quotations  which  you  had  seen  on  Mission  Oil,  is  that 
correct  ? — A.  Yes,  yes  it  is. 

Q.  (By  Mr.  Lungren)  I  note  on  page  2  of  Exhibit  28 
that  one  Loyal  Collins  is  mentioned? — A.  Yes. 

Q.  Who  is  Loyal  Collins? — A.  He  is  another  investment 
man  that  I  purchase  from. 

Q.  And  he  resides  in  Rocky  Ford? — A.  No,  he  resides  in 
Denver.  I 

Q.  Resides  in  Denver,  Colorado? — A.  Yes. 

Q.  Had  Mr.  Collins  talked  to  you  about  your  investment 
in  Mission  Oil  previous  to  the  time  that  you  sent  the  letter 
of  July  20th  to  Mrs.  Hughes? — A.  I  don’t  remember. 

Q.  Have  you  brought  the  confirmations  with  you  that  you 
have  received  from  E.  W.  Hughes  and  Company? — A.  Yes, 

Mr.  Lungren :  It  is  stipulated  and  agreed  that  the  securi¬ 
ties  which  this  witness  Bertha  I.  Avery  has  purchased  from 
E.  W.  Hughes  and  Company  from  September  1st,  1944  to 
date  have  been  purchased  upon  the  advice  and  recommenda¬ 
tion  of  Mrs.  Hughes  and  have  been  sold  to  Miss  Averv  by 
E.  W.  Hughes  and  Company  as  principal;  have  been  con¬ 
firmed  to  Miss  Avery  by  E.  W.  Hughes  and  Company  as 
principal  in  the  manner  set  forth  in  Exhibit  27  and  other 
exhibits;  and  that  Miss  Avery  has  made  payment  for  those 
securities  in  accordance  with  the  confirmation. 

•  •  •  •  • 

i 

Q.  At  the  time  that  you  purchased  securities  from  this 
firm,  what  was  said  about  the  price  that  such  securities  will 
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cost  yon? — A.  It  is  given  me — she  tells  me  approximately 
what  the  price  will  be,  and  then  I  receive  the  confirmation 
and  later  on  the  securities. 

Q.  You  don’t  know  what  the  definite  price  will  be  until 
such  time  as  you  receive  the  confirmation,  is  that  correct? — 
A.  If  the  price  is  different  than  she  stated — if  the  price  is 
different  she  advises  me  if  there  is  any  great  differences. 

Q.  That  is  before  confirming  it  to  you? — A.  Yes. 

Q.  But  that  is  only  done  where  there  is  a  great  difference? 
— A.  If  there  is  a  great  difference  she  advises  that  the 
price  is  changed,  and  I  can  either  cancel  or  go  on  and  take 
them. 

Q.  Does  she  inform  you  where  the  price  has  increased 
before  she  sends  you  the  confirmation? — A.  Yes. 

Q.  Does  she  inform  you  where  the  price  has  decreased 
before  she  sends  you  the  confirmation? — A.  Well,  the  order 
is  generally  understood  that  it  will  be  so  much,  not  over  this 
price;  if  it  is  less  why  so  much  the  better. 

Q.  And  she  just  confirms  it  to  you  when  it  is  less? — A. 
Yes. 

Q.  Without  consulting  you? — A.  Yes. 

Q.  When  she  discusses  price  with  you,  does  she  tell  you 
any  more  about  the  price  other  than  how  much  the  security 
will  cost  vou? — A.  No. 

Q.  Does  she  inform  you  of  what  the  securities  have  cost 
the  firm  of  E.  W.  Hughes  and  Company? — A.  No. 

Q.  Does  she  inform  you  of  any  bid  and  ask  prices  at  the 
time  that  she  suggests  you  purchase  a  particular  security? — 
A.  The  bid  or  the  asked? 

Q.  Yes. — A.  No,  it  is  approximately  such  a  figure. 

Q.  Approximately  what  it  will  cost  you,  is  that  what  you 
mean? — A.  Yes. 

Q.  Then  all  you  know  or  knew  about  the  price  at  the 
time  you  purchased  any  of  these  securities  was  the  approxi¬ 
mate  cost  to  you  within  certain  limits,  is  that  correct? — A. 
Yes. 

Q.  (By  Mr.  Lungren)  That  is,  prior  to  the  time  that 
vou  receive  the  confirmation? — A.  Yes. 

•r 

Q.  And  you  do  not  know  the  definite  price  until  such 
time  as  you  receive  the  confirmation? — A.  Well,  yes,  that 
is,  when  I  receive  the  confirmation. 
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Q.  Have  you  ever,  that  is — that  is,  have  you  in  the  past 
four  years  purchased  any  securities  from  E.  W.  Hughes  and 
Company  without  the  advice  or  recommendation  of  Mrs. 
Hughes? — A.  I  don’t  think  so. 

Q.  You  rely  upon  the  advice  which  you  receive  from  Mrs 
Hughes? — A.  Yes.  j 

Q.  Do  you  make  any  independent  investigation  of  the 
companies,  the  securities  of  which  she  has  recommended 
that  you  purchase? — A.  Sometimes  I  do,  yes.  j 

Q.  What  is  the  nature  of  the  investigation  that  you  might 
make? — A.  Well,  I  can  ask  advice  from  any  other  firm  that 
I  wish  to. 

Q.  Do  you  ask  advice  from  any  other  firm  from  time  to 
time? — A.  Sometimes  I  do,  yes,  ask  their  opinion  of  such 
and  such  investments. 

Q.  Do  you  recall  any  specific  instance  where  you  have 
asked  advice  from  any  other  person  as  to  a  security  which 
Mrs.  Hughes  has  recommended? — A.  I  don’t  think  that 
that  is  necessary. 

Q.  Well,  do  you  recall  any  specific  instance  where  you 
have? — A.  Well,  sometimes  I  ask  my  banker  what  he  thinks 
of  such  and  such  security. 

Q.  Did  you  mean,  when  you  said  you  didn’t  think  it  was 
necessary,  that  you  rely  upon  Mrs.  Hughes  and  no  further 
investigation  is  necessary,  is  that  what  you  meant? — A.  Well, 
I  have  found  it  so,  yes. 

Q.  I  just  wanted  to  clear  the  record,  Miss  Avery.  Do  you 
do  business  with  any  other  firms  engaged  in  the  business  of 
buying  and  selling  securities? — A.  Yes,  I  do. 

Q.  At  the  present  time? — A.  Yes. 

Q.  How  long  have  you  bought  and  sold  securities  for 
your  own  account? — A.  I  don’t  know. 

Q.  Approximately  how  many  years? — A.  Well,  probably 
25  or  30. 

Q.  Do  you  have  possession  of  the  securities  which  you 
purchase  from  E.  W.  Hughes  and  Company? — A.  Yes,  ves, 
I  do.  1 


Tr.  334-349. 
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Cross  Examination. 

Q.  (By  Mr.  McCreery)  Have  your  transactions  with 
E.  W.  Hughes  and  Company  been  satisfactory  to  you? — A. 
Yes,  they  have.  Very  satisfactory. 

Tr.  349. 

Aeleen  W.  Hughes,  a  witness  for  the  Commission,  resumed 
her  testimony  as  follows : 

<*L 

*  Further  Direct  Examination. 

Q.  (By  Mr.  Lungren)  Mrs.  Hughes,  during  the  course 
of  this  hearing  some  reference  has  been  made  to  over-the- 
counter  dealers,  do  you  mean  by  “ over-the-counter  dealers” 
a  broker  and  dealer  engaged  in  the  effecting  of  transactions 
in  securities  otherwise  than  on  a  national  securities  ex¬ 
change? — A.  Yes. 

Q.  Do  you  subscribe  to  any  of  the  services  issued  by  the 
National  Quotations  Bureau,  Incorporated? — A.  No. 

Q.  Do  you  consult  any  of  the  services  issued  by  that 
Bureau  from  time  to  time? — A.  For  quotations? 

Q.  Yes. — A.  No. 

Q.  Do  you  inform  your  clients  of  any  bid  and  asked 
prices  at  or  about  the  time  of  selling  the  security  to  a  client? 
— A.  Not  as  a  general  rule.  I  think  there  are  times  if  the 
subject  comes  up  and  they  ask,  why,  I  naturally  would  tell 
them  what  I  wanted  to  know,  but  I  make  no  point  of  it 
at  alL 

Q.  Is  your  only  source  of  quotations  then  the  telegrams 
and  telephone  calls  from  Lewisohn  and  Company  in  the  man¬ 
ner  you  have  previously  described? — A.  Yes,  regularly. 
However,  I  have — well,  you  mentioned  telephone  calls,  that 
is  correct. 

Q.  When  you  advise — 

E-yam.  Clarkson:  Pardon  me  just  a  moment.  Then  you 
started  to  say  “That  is  the  only  regular  source”  and  then  I 
thought  you  were  going  to  add  some  more  but  you  merely 
corrected  it  that  that  was  the  only  source  through  the  tele¬ 
grams  and  the  telephone  calls? 

The  Witness:  That  is  correct. 
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Q.  (By  Mr.  Lungren)  When  yon  advise  a  client  to  pur-  I 
chase  a  particular  security,  do  you  inform  the  client  of  the  j 
exact  cost  to  the  client  of  that  security? — A.  No,  it  is  al-  j 
ways  approximate  unless  it  happens  to  be  a  transaction 
where  I  have  it  right  on  hand  and  sometimes  during  that  ! 
day  I  have  found  out  the  exact  market  on  it  and  could  quote  I 
it  actually,  but  under  most  circumstances  it  would  be  ap-  j 
proximate  until  I  ascertain  the  market. 

Q.  Well,  where  you  furnish  a  client  with  an  approximate  I 
price,  do  you  obtain  the  client’s  agreement  to  purchase 
within  the  limits  of  that  approximate  price? — A.  No,  the  j 
client  ordinarily  gives  me  a  leeway,  perhaps  I  should  say, 
a  reasonable  leeway  if,  oh,  say,  if  the  particular  price  was  i 
perhaps  a  point  under,  I  would  reconsult — I  should  say,  a 
point  over — I  would  reconsult  the  client  about  it,  but  if  it  is  i 
a  question  of  an  eighth  of  a  point  or  half  a  point,  well,  ordi-  j 
narily  the  client  gives  me  that  much  leeway  up  to  a  point, 
you  see.  I 

Q.  And  you  would  not  in  that  instance  where  the  price 

at  which  vou  would  sell  the  securitv  to  the  client  was  within 
•  # 

the  limits  of  the  approximate  price,  you  would  not  again 
consult  the  client  before  confirming  the  security  to  him,  is 
that  correct? — A.  That  is  right. 

Q.  Now,  do  you  in  some  instances  purchase  the  security 
as  late  as  two  or  three  days  after  giving  the  client  the  ap¬ 
proximate  price  and  obtaining  his  agreement  to  purchase 
at  that  approxmate  price? — A.  Yes,  the  way  that  works  is 
this:  When  I  talk  to  the  client  I  talk  to  them  on  the  ap¬ 
proximate  price  basis  and  they  give  me  leeway  to  use  mV 
judgment,  not  for  an  indefinite  period,  but  for,  say,  a  few 
days  or  maybe  even  a  week,  and  I  always  either  own  the 
stock  at  the  time  or  buy  it  before  I  confirm  it  to  the  client; 
In  other  words,  I  don’t  want  you  to  have  the  idea  that 
I  confirm  it  and  then  buy  it  because  I  don’t  do  that  at  all. 

Exam.  Clarkson:  I  would  like  to  ask  one  or  two  quesr 
tions,  probably  to  clarify  the  record,  maybe  not.  You  stated 
just  now,  after  you  talked  to  your  customer — your  client — you 
give  them  an  approximate  price  at  which  the  security  would 
be  sold  to  them? — The  Witness :  That  is  right 

j 

Exam.  Clarkson:  You  say  they  give  you  some  discretion 


i 
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or  leeway  of  perhaps  a  few  days  but  that  you  never  buy  for 
delivery  to  that  customer  after  the  confirming? — The  Wit¬ 
ness  :  No. 

Exam.  Clarkson:  When  you  say  you  have  a  certain 
amount  of  discretion  within  a  few  days,  within  a  fraction  of 
a  point,  let’s  say,  is  that  discretion  evidenced  by  any  other 
agreement  with  each  such  customer  than  the  Exhibit  4  that 
they  have  entered  into  with  you,  that  is,  that  investment 
adviser’s  contract?- — The  Witness:  No. 

Exam.  Clarkson :  You  have  no  other  written  discretionary 
power  or  authority  from  them  other  than  that  contract? — 
The  Witness :  Oh,  no,  it  is  really  an  understanding  we  have 
at  the  time  we  are  having  the  conversation. 

Exam.  Clarkson:  About  the  particular  transaction? — The 
Witness :  That  is  right,  on  each  particular  one. 

Mr.  McCreery:  Let  me  ask  a  question  that  mav  clarify 
that  point.  And  if  there  isn’t  such  an  understanding  with 
respect  to  the  particular  transaction,  then  you  don’t  figure 
you  have  any  discretion  at  all? — The  Witness:  Oh,  no,  I  al¬ 
ways  discuss  it  with  them  and  say  “I  may  do  it  today;  I 
may  do  it  two  or  three  days  from  now ;  I  may  do  it  tomorrow, 
but  I  will  deal  when  it  is  to  your  best  interest  close  to  this 
price”.  But  it  is  all  conversationally,  that  is  right. 

Mr.  McCreery  But  it  is  specific  in  each  instance? — The 
Witness:  Oh,  yes. 

Q.  (By  Mr.  Lungren)  Do  you  inform  your  customers 
or  clients  at  the  time  that  you  present  this  agreement,  Ex¬ 
hibit  4,  to  them  that  it  is  necessary  for  them  to  sign  it  in 
order  to  receive  advice  from  you? — The  Witness:  I  can’t 
say  that  I  exactly  put  it  that  way.  I  tell  them  that,  well, 
now,  just  a  minute,  do  you  want  me  to  go  back  to  when  I 
originally  presented  this.  It  was  to  my  old  customers.  I 
presented  it  a  little  different  than  I  do  today.. 

Mr.  Lungren:  Yes. — A.  I  just  told  them  at  that  time 
that  my  attorney  and  myself  had  had  some  discussions  with 
you  people  and  that  I  had  filed  as  investment  counsel  with 
the  S.E.C.  and  had  filed  the  agreement  and  that  therefore 
I  would  appreciate  it  if  they  would  sign  it,  providing  they 
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were  satisfied  with  the  business  we  had  been  doing  and 
wanted  to  continue  to  deal  with  me  in  approximately  that 
manner. 

Q.  (By  Mr.  Lungren)  With  respect  to  your  new  custom¬ 
ers,  what  do  you  tell  them! — A.  Well,  the  new  ones  I  just 
say  before  I  take  on  an  account  I  want  them  to  look  over  i 
the  agreement  and  decide  whether  that  is  the  way  they  want 
to  operate  with  me.  i 

Q.  Do  you  do  business  with  anyone  on  advisory  basis 
who  has  not  signed  the  contract! — A.  Not  on  any  advisory 
basis,  no. 

Exam.  Clarkson:  Now,  the  other  point  I  wanted  to  in¬ 
quire  about  is  this:  You  said  in  your  testimony  Tuesday 
and  again  a  brief  reference  to  it  this  afternoon,  these  quotes 
.  that  you  get  from  New  York,  they  came  from  Lewisohn  and 
Company! — The  Witness:  Yes. 

Exam.  Clarkson:  Do  they  emanate  from  anyone  in  that 
organization  other  than  this  Mr.  Dittell! — The  Witness: 
Dittell.  Well,  he  is  the  one  that  sends  the  wires  to  me, 
Mr.  Clarkson,  but  I  am  under  the  impression  that  they 
have  a  large  staff  there  that  gets  these  quotes  together  in 
the  morning  for  him  to  send.  Now,  I  wouldn’t  really  know 
how  inside  the  office  they  do  that. 

Exam.  Clarkson:  You  don’t  know  what  their  source  of 
information  is!  How  they  compile  those  figures! — The  Wit¬ 
ness:  I  would  naturally  suppose  it  would  be  calling  up  a 
few  dealers  around  that  were  specialists  in  those  stocks  t6 
see  about  what  the  situation  was.  But  that  is  a  surmise  on 
my  part.  j 

Exam.  Clarkson:  You  have  met  other  people  in  that 
Lewisohn  organization  in  New  York  other  than  Mr.  Dittell? 
— The  Witness :  Oh,  yes.  j 

Exam.  Clarkson:  You  never  discussed  with  them,  I  take 
it,  the  manner  with  which  they  compiled  this  information! 
— The  Witness:  No,  he  has  done  it  for  me  so  long  that 
I  didn’t  pay  any  particular  attention. 

Exam.  Clarkson :  Was  this  the  same  Mr.  Dittell  that  was 
one  time  in  your  employment? — The  Witness :  That  is  right 


198 


ARLEEN  W.  HUGHES,  ETC.  VS. 

Exam.  Clarkson:  And  at  the  time  yon  had  the  New  York 
office  he  was  it? — The  Witness:  Yes,  he  was  trained  by  my 
hnsband  for  a  number  of  years  and  then  when  my  hnsband 
passed  on  he  took  care  of  that  end  of  things  for  me  nntil 
he  was  abont  to  go  into  the  Service  at  which  time  I  just 
discontinued  the  whole  thing  and  he  became  employed  by 
this  firm  and  continued  to  carry  on  just  necessary  detail  work 
for  me  there  with  another  firm. 

Exam.  Clarkson:  When  he  went  into  the  Service  is  that 
the  time  that  vour  application,  as  amended  here,  shows  you 
closed  the  New  York  office? — The  Witness:  That  is  right, 
but  I  want  to  clarify  this.  He  was  drafted  and  I  closed  the 
office  and  then  they  didn’t  take  him. 

Exam.  Clarkson:  That  was  what  I  was  going  to  ask. — 
The  Witness:  Yes. 

Exam.  Clarkson:  Whether  or  not  he  went  to  work  for 
them  almost  immediately  when  he  found  out  the  Army  didn’t 
take  him? — The  Witness:  That  is  right 

Exam.  Clarkson:  Did  he  work  for  vou  in  vour  New 

«  • 

York  office,  shall  I  say,  while  he  was  also  employed  by 
Lewisohn  and  Company? — The  Witness:  No. 

Exam.  Clarkson:  The  two  didn’t  overlap?* — The  Witness: 
No,  sir. 

Exam.  Clarkson :  Do  you  know  what  other  work  he  does 
for  Lewisohn  and  Company  than  handle  your  affairs  there? 
— The  Witness:  Well,  I  imagine  that  my  affairs  there  are 
not  by  any  means  one  of  his  biggest  jobs.  He  just  does  it 
because  they  were  nice  enough  to  say  he  could  continue  to 
do  it.  I  think  his  principal  work  is  the  head  of  their  Trading 
Department  now,  but  I  wouldn’t  like  to  say  that  that  is  the 
exact  title  of  his. 

Exam.  Clarkson:  I  wouldn’t  know  that  that  is  important. 
But  it  is  from  him  then  as  an  individual  or  from  Lewisohn 
and  Company  as  an  organization  that  you  get  these  quotes? 
— The  Witness:  As  an  organization. 

Mr.  McCreerv:  The  telegrams  are  signed  by  Lewisohn? 
— The  Witness:  That  is  right- 
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Exam.  Clarkson:  But  all  your  telephone  conversations? 
— The  Witness:  Are  with  him. 

Exam.  Clarkson:  And  on  your  visits  back  there  so  far 
as  they  relate  to  business  they  are  with  him? — The  Witness: 
I  talk  to  other  members  of  the  organization  on  other  busi¬ 
ness  matters.  j 

Mr.  McCreery:  Not  limited  to  him  at  all? — The  Witness: 
No,  no,  just  because  I  understand  his  way  of  doing  things 
and  he  understands  mine.  He  is  familiar  with  my  markets. 

Exam.  Clarkson:  I  just  want  to  clarify  a  little  bit  that 
situation  there  so  far  as  you  knew  the  source  of  this  in¬ 
formation,  whether  it  was  on  an  individual  basis  from  him 
or  from  the  firm? — The  Witness:  Oh,  no,  it  is  from  the 
firm. 

Tr.  351-359 

Q.  Are  you  familiar  with  an  organization  known  as  the 
National  Association  of  Security  Dealers,  Incorporated?— 
A.  Yes. 

Q.  Were  you  ever  a  member  of  that  Association? — A. 
Yes.  | 

Q.  What  is  the  membership  of  that  organization  com¬ 
posed  of? — A.  Well,  I  believe  it  is  principally  over-the- 
counter  dealers,  but  I  believe  all  dealers  are  supposed  to  be 
a  member  of  it  if  they  have  transactions  that  that  applies  to. 
It  is  not  compulsory. 

Q.  You  mean  by  “over-the-counter  dealers”  firms  and  as¬ 
sociations  engaged  in  the  buying  and  selling  of  securities 
which  are  not  listed  upon  any  exchange? — A.  That  is  right. 

Q.  Are  you  a  member  of  any  exchanges? — A.  No. 

Q.  When  did  you  become  a  member  of  the  National  Asso¬ 
ciation  of  Security  Dealers? — A.  I  just  wouldn’t  remember 
the  date. 

Q.  Could  you  give  me  an  approximate  date? — A.  I  would 
have  to  look  it  up.  I  would  say  about  a  year  after  they 
started,  but  I  would  have  to  look  up  my  record  to  be  sure 
of  it. 

Q.  Would  it  be  about  in  1939? — A.  Yes,  I  think  that  is 
possibly  when  it  was. 

Q.  When  did  you  cease  to  become  a  member  of  the  Na¬ 
tional  Association  of  Security  Dealers,  Incorporated? — A.  j  I 
think  it  was  in  1943. 
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Q.  Did  yon  resign  from  that  Association? — A.  Yes,  I  did. 

Q.  What  was  the  reason  for  your  resignation? — A.  I 
didn’t  like  their  performance. 

Tr.  137-138. 

Albert  Petersen,  a  witness  for  the  Commission,  testified 
as  follows: 

Direct  Examination. 

360  Q.  (By  Mr.  Lnngren)  Will  yon  state  yonr  name? 

— A.  Albert  Petersen. 

_  « 

Q.  Where  do  yon  reside? — A.  In  Denver,  Colorado. 

Q.  By  whom  are  yon  employed,  Mr.  Petersen? — A.  Se¬ 
curities  and  Exchange  Commission.  • 

Q.  In  what  capacity  are  yon  employed? — A.  Title  is  Se¬ 
curities  Adviser. 

Q.  Wait  until  I  finish  my  question.  What  capacity  are 
yon  employed  in  by  the  Securities  and  Exchange  Commis¬ 
sion? — A.  As  a  Securities  Adviser. 

Q.  How  long  have  yon  been  so  employed? — A.  Continu¬ 
ally  since  January  1942. 

Q.  What  are  your  duties  as  a  Securities  Adviser  for  the 
Securities  and  Exchange  Commission? — A.  I,  from  time  to 
time  make  accounting  investigations  of  security  issuers  and 
broker-dealer  inspections. 

Q.  Previous  to  your  employment  by  the  Securities  and 
Exchange  Commission  by  whom  were  you  employed? — A. 
Bosworth,  Chanute,  Loughridge. 

Q.  What  is  the  business  of  Bosworth,  Chanute  &  Lough¬ 
ridge? — A.  Investment  bankers.  -■ 

Q.  Are  they  also  engaged  in  the  business  of  buying  and 
selling  securities  to  the  public? — A.  Yes,  sir. 

Q.  What  were  your  duties  with  that  concern? — A.  I 
was  Assistant  Chief  Accountant 

Q.  Have  you  made  any  examination  of  the  trades  in  se¬ 
curities  of  the  firm  of  E.  W.  Hughes  and  Company  covering 
the  period  from  September  1st,  1944  to  August  31st,  1945? — 
A.  I  have. 

Q.  Will  you  tell  us  what  you  did  in  making  that  exam- 

Note:  P.  199,  lines  15-38,  and  p.  200,  lines  1-5,  appear  in  the  original 
transcript  of  the  testimony  as  part  of  the  direct  examination  of  Arleen 
W.  Hughes,  but  were  omitted  from  their  proper  place  in  this  Joint  Ap¬ 
pendix  through  error. 
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ination  ?• — A.  I  made  an  examination  of  the  firm’s  security 
ledger  in  which  are  recorded  all  security  transactions  by  j 
the  firm  with  its  clientele.  In  addition  thereto  I  also  made  j 
an  examination  of  the  memorandums  of  the  purchases  and  ; 
sale  of  securities  and  orders. 

Q.  Did  you  prepare  any  schedules? — A.  I  did. 

•  •  •  •  • 

Q.  (By  Mr.  Lungren)  I  show  you  what  has  been  marked  j 
for  identification  as  Commission’s  Exhibit  No.  29  and  askj 
you  what  that  is,  Mr.  Petersen? — A.  This  is  a  schedule  of 
security  sales  by  the  firm  to  its  customers  and  the  purchases  j 
by  the  firm  for  its  customers  for  the  period  of  9-1-44  to: 
&31-45. 

Q.  Did  you  prepare  that  schedule  which  has  been  marked ! 
for  identification  as  Commission’s  Exhibit  29? — A.  I  did. 

i 

•  •  •  •  • 

362  Q.  (By  Mr.  Lungren)  How  did  you  prepare 
that  schedule  which  is  marked  as  Exhibit  29? — A.' 
This  schedule  was  prepared  from  examination  of  the  firm’s 
subsidiary  ledger  known  as  the  security  ledger  in 
order  that  the  security  transactions  would  be  set  up 
on  the  schedule  in  alphabetical  order  as  to  security  transact 
tions.  In  addition  the  confirmations  relating  to  each  indi¬ 
vidual  transaction  were  also  examined  in  order  to  check  the 
work  as  it  was  transcribed  from  the  security  ledger  and  also 
to  arrive  at  the  profits  that  the  security  had  made  in  rela¬ 
tion  to  each  transaction  as  set  forth  on  the  memorandum 
of  purchase  and  sale  of  the  security  or  order. 

Q.  Memorandum  of  purchase  and  sale  which  you  refer 
to  is  a  record  kept  in  the  offices  of  E.  W.  Hughes  and  Com¬ 
pany? — A.  Yes,  sir,  the  office  terms  the  memorandum  as  a 
work  sheet.  j 

Q.  What  does  the  schedule  which  has  been  marked  as 
Exhibit  29  show,  that  is,  column  by  column? — A.  Column  1, 
the  security;  column  2  customer;  column  3  the  date  of  sale 
to  the  customer  or  purchase  for  the  customer’s  account. 

Mr.  McCreery:  Two  columns  in  column  3. — The  Witness: 
No,  only  one.  I  make  that  distinction  because  they  are  in¬ 
cluding  in  here  both  dealer  and  brokerage  transaction- 
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Mr.  McCreery:  Now,  what  is  it  you  say  that  is — date  of 
sale? — Exam.  Clarkson:  To  customer. 

Mr.  McCreery:  Or  what? — The  Witness:  Or  date  of 
purchase  for  account  of  customer. 

Mr.  McCreery:  Date  of  purchase — .  — The  Witness:  For 
account  of  customer.  In  other  words,  it  would  be  the  same 
as  a  sale  to  a  customer,  but  when  she  handles  the  brokerage 
transaction  we  call  that  a  purchase  for  the  customer’s  ac¬ 
count. 

Mr.  McCreery:  All  right,  go  ahead.  Date  of  purchase 
for  customer’s  account? — The  Witness:  Yes,  sir. 

Mr.  McCreery:  Date  of  sale  to  customers  of  securities 
owned  by  her? — The  Witness:  That  is  right. 

Q.  (By  Mr.  Lungren)  You  may  proceed.- — A.  Column  4 
is  quantity;  column  5  unit  price  or  cost  to  customer. 

Q.  Unit  price  to  customer? — A.  Yes.  Column  6  total 
price  or  total  cost  to  customer.  Column  7  the  person  from 
whom  the  securities  were  purchased  or  purchased  through. 

Q.  That  is  by  E.  W.  Hughes  and  Company? — A.  By 
E.  W.  Hughes  and  Company.  Column  8  date  E.  W.  Hughes 
and  Company  purchased  the  security  or  effected  the  transac¬ 
tion  through  the  person  the  security  was  acquired.  Column 
9  cost  to  firm.  Column  10  the  firm’s  total  cost  Column  11 
gross  profits,  dollar  amount  Column  12  gross  profit  percent 
gross  profit. 

Q.  Percent  over  what? — A.  Over  cost.  Column  13  Na¬ 
tional  Daily  Quotation  Service. 

Mr.  McCreery:  Now,  you  didn’t  describe  that  as  part  of 
this  exhibit.  Do  you  want  to  enlarge  now  your  description 
of  what  you  have  in  this  exhibit?  You  didn’t  put  that  in 
your  statement  of  what  this  exhibit  is. — The  Witness:  I 
don’t  understand. 

Q.  (By  Mr.  Lungren)  Does  this  Exhibit  29  contain  any 
quotations? — A.  Yes. 

Q.  State  what  quotations  it  contains? — A.  It  contains 
the  National  Daily  Quotation  Service  quotations  and  the  quo¬ 
tations  furnished  by  the  firm  of  E.  W.  Hughes  and  Com¬ 
pany* 
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Mr.  McCreery:  Now  13  is  what! — The  Witness:  Na¬ 
tional  Daily  Quotation  Service  quotations. 

Q.  (By  Mr.  Lungren)  Couldn’t  you  be  more  specific  as 
to  what  quotations  are  contained  there! — A.  Yes.  The  bid 
side,  the  low  and  high  bid.  Column  14  is  the  asked  quota¬ 
tion,  low  offer  and  high  offer.  Column  15  Exchange  sales, 
low  sale  and  high  sale.  Column  16  bid  and  asked  quotations, 
E.  W.  Hughes  and  Company. 

Exam.  Clarkson:  What  is  14!  I  thought  that  was  the 
quotations !-r-The  Witness:  That  is  the  asked  side,  the  low 
offer  and  the  high  offer  on  the  high  side. 

Exam.  Clarkson:  That  you  got  from  Hughes  and  Com¬ 
pany! — The  Witness:  No,  those  are  the  National  Daily 
Quotation  Service.  In  other  words,  there  are  four  columns 
for  the  National  Daily  Quotation  Service. 

Q.  (By  Mr.  Lungren)  Were  you  furnished  with  any  quo¬ 
tations  by  E.  W.  Hughes  and  Company! — A.  At  the  time  I 
was  making  my  examination,  Mr.  Lungren. 

Q.  At  the  time! — A.  Yes. 

Q.  Do  you  know  whether  or  not  the  quotations  which 
you  were  furnished  by  E.  W.  Hughes  and  Company  are  the 
same  as  Commission’s  Exhibit  No.  9! — A.  Yes. 

Q.  Will  you  state  whether  they  are  or  are  not  the  same! 
— A.  They  are  the  same  quotations  as  were  furnished  by 
the  firm. 

Q.  Did  you  insert  the  quotations  on  Exhibit  29  which 
appear  in  columns  13,  14  and  15! — A.  No,  sir. 

Q.  Do  you  know  how  those  quotations  were  inserted! — 
A.  The  schedule  was  mailed  to  the  Philadelphia  office  of 
the  Commission  where  the  quotations  were  inserted. 

Q.  Do  you  know  why  that  schedule  was  forwarded  to  the 
Philadelphia  office  of  the  Commission  for  the  insertion  of 
the  quotations! — A.  Well,  inasmuch  as  we  do  not  have  the 
Service  in  our  office  and  that  Service  is  available  in  the 
Philadelphia  office,  the  schedules  were  mailed  there  for  pro¬ 
cessing. 

Q.  Is  that  the  usual  procedure  !• — A.  Yes,  sir. 

Q.  I  notice  on  this  schedule,  Commission’s  Exhibit  No.  29, 
the  letter  “A”  after  the  date  in  column  3  in  some  instances. 
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what  does  that  letter  “A”  signify? — A.  Those  are  transac¬ 
tions  in  which  the  firm  purchased  securities  for  the  accounts 
of  its  customers. 

Q.  You  mean  by  “purchasing  for”  that  the  firm  acted 
as  agent  in  those  transactions? — A.  Yes,  sir. 

Q.  And  how  did  you  determine  whether  or  not  the  firm 
had  acted  as  agent? — A.  By  examination  of  the  memoran¬ 
dum  of  order. 

Q.  In  the  offices  of  E.  W.  Hughes  and  Company? — A.  In 
the  offices  of  E.  W.  Hughes  and  Company,  which  they  call 
their  work  sheets. 

Q.  Do  those  memoranda  show  whether  the  firm  acted  as 
principal  or  as  agent  in  the  particular  transaction? — A.  Yes, 
sir.  • 

Q.  I  notice  the  small  letter  “a”  appears  in  some  in¬ 
stances  just  before  the  date  shown  in  column  8,  what  does 
the  “a”  signify  there? — A.  It  signifies  transactions  in  which 
the  firm  purchased  securities  through  the  person  that  the 
securities  were  bought  from. 

Tr.  360-367. 

368  Q.  (By  Mr.  Lungren)  Doesn’t  the  “a”  just  before 
the  date  in  column  8  signify  that  the  firm  from  which 
E.  W.  Hughes  and  Company  procured  the  security  acted  as 
agent  for  E.  W.  Hughes  and  Company? — A.  Yes,  sir. 

Q.  Does  that  schedule,  Exhibit  29,  contain  all  the  sales  by 
E.  W.  Hughes  and  Company  to  its  customers  for  the  period 
from  September  1st,  1944  to  August  31,  1945  as  reflected 
by  the  records  of  E.  W.  Hughes  and  Company? — A.  Yes, 
sir. 

Q.  Does  that  schedule  also  contain  all  purchases  for  cus¬ 
tomers  of  E.  W.  Hughes  and  Company  for  the  same  period 
as  reflected  by  the  records  of  E.  W.  Hughes  and  Company? — 
A.  Yes,  sir. 

•  •  •  •  • 

Mr.  Lungren :  I  will  offer  in  evidence  the  stipulation  be¬ 
tween  counsel  to  this  proceeding  regarding  the  quotations 
issued  by  the  National  Quotation  Bureau,  Incorporated, 
which  quotations  appear  on  the  schedule  marked  Exhibit  29 
and  on  other  schedules  which  may  be  offered,  and  the  stipula- 
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tion  also  relates  to  the  quotations  of  the  low  and  high  sales 
on  securities  exchanges.  j 

•  •  •  *  • 

Exam.  Clarkson :  All  right,  we  will  call  it  Exhibit  30. 

«  •  •  •  • 


i 

Mr.  Lungren :  At  this  time  I  will  offer  in  evidence  Com¬ 
mission ’s  Exhibit  No.  29. 

! 

Tr.  368-369. 

Cross  Examination. 

! 

370  Q.  (By  Mr.  McCreery)  Now,  Mr.  Petersen,  how 
many  transactions  are  there  involved  in  this  exhibit? 
— A.  There  are  a  total  of  324. 

Q.  324? — A.  Principal  transactions. 

Q.  All  right,  just  a  moment,  324  principal  transactions. 
How  many  agent  transactions? — A.  Those,  I  haven’t  count¬ 
ed,  Mr.  McCreery. 

Q.  How  many  total  are  there  in  the  exhibit? — A.  I  don’t 
have  the  total  of  those  inasmuch  as — 

Q.  They  are  not  material. — A.  The  agency  transactions 
are  not  material. 

Q.  They  are  simply  put  in  in  order  to  have  a  complete 
picture  of  all  transactions? — A.  Yes,  sir. 

Q.  So  the  only  material  transactions  in  this  case  are  the 
principal  transactions? — A.  Yes,  sir. 

Q.  Now,  then,  if  you  will  please  turn  to  column  8 — no, 
columns  13  and  14,  now  you  have  those  headed  up  here  as 
quotations,  bids — low  and  high;  asked — low  and  high.  Now, 
as  a  matter  of  fact,  does  the  National  Quotation  Bureau 
Service  involve  any  actual  bids  or  any  actual  asks  of  any 
security? 

•  •  •  •  • 


371  A.  I  don’t  know  as  I  understand  your  question 
there,  Mr.  McCreery  “by  service  on  a  quotation”. 

Q.  (By  Mr.  McCreery)  I  didn’t  say  that.  I  will 
ask  the  question  again.  Does  the  service  furnished  by  the 
National  Quotation  Bureau  in  its  daily  sheets  constitute  as 
to  any  security  either  an  actual  bid  or  an  actual  ask  as  to 


any  security? 

•  •  •  • 


•  • 
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A.  In  my  opinion  they  are  actual  bid  and  ask  quotations. 

•  •  •  •  • 

Q.  You  stated  that  you  believed  in  your  opinion  these  are 
actual  bids  and  quotes — bids  and  asks  of  the  securities 
shown  in  columns  13  and  14. — A.  It  is  my  understanding 
that  they  are. 

Q.  (By  Mr.  McCreery)  Where  did  you  get  the  under¬ 
standing! 

•  •  •  •  • 

374  A.  Through  occasional  times  that  I  have  had  to 
refer  to  the  quotation  sheets,  I  have  noticed  that  they 

were  offers  by  the  firm  whose  name  adjoins  the  security  for 
which  they  are  inserting  the  quotation.  It  is  probably  in¬ 
dicative  of  the  price  that  they  will  bid  or  will  offer  the  se¬ 
curity  for.  I  don’t  know  that  they  are  a  firm  bid  and  offer. 

«-•••• 

Q.  Did  you  have  anything  to  do  with  the  determination 
that  these  listings  of  the  National  Quotation  Bureau  would 
be  put  in  this  exhibit!  •  •  • — A.  At  the  time  I  prepared 
the  schedules  it  was  my  understanding  that  they — . 

Q.  Who  gave  you  the  understanding;  who  told  you! — A. 
Mr.  Geraghty. 

Q.  Mr.  Geraghty  said  what! — A.  That  the  sheets 

375  were  to  be  forwarded  to  Philadelphia  and  the  quota¬ 
tions  be  inserted. 

Q.  Of  the  National  Quotations  Bureau  Service! — A.  Yes. 
Q.  That  is  what  he  said!  So  you  had  nothing  to  do 
with  that  determination  of  policy.  You  were  simply  a  drafts¬ 
man  preparing  this  for  those  to  be  put  in  in  Philadelphia, 
is  that  right! — A.  Yes. 

Q.  You  had  no  determination  of  that! — A.  No. 

Q.  Now,  then,  what  about — who  figured  the  percentages  of 
profit  here  in  12! — A.  I  did. 

Q.  What  was  the  purpose  in  figuring  that  percentage!- — 
A.  Well,  that  was  information  that  we  wished  to  be  dis¬ 
played  on  the  schedule. 

Q.  What  was  the  purpose  of  it!  I  understood  that  you 
wish  to  have  it  displayed;  that  doesn’t  answer  my  question. 
What  was  the  purpose! — Mr.  Lungren:  Mr.  Examiner,  that 
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speaks  for  itself.  It  is  merely  an  arithmatical  computation 
there  on  the  schedule.  I  object  to  it. 

Q.  (By  Mr.  McCreery)  What  is  his  purpose  on  this 
exhibit?  In  other  words  if  this  exhibit  is  relevant  and  that 
relevant,  what  is  the  relevancy?  I  want  to  know  and  I  have 
a  right  to  know. — A.  To  determine  what  the  percent  of 
gross  profit. 

Tr.  370-376. 

Exam.  Clarkson:  Will  you  restate  the  question  then.  It 
seemed  to  me  you  asked  the  purpose  of  showing  the  figure  in 
that  column  and  he  says  it  is  to  show  the  percentagewise  of 
gross  profit. 

Mr.  McCreery:  What  was  the  purpose  of  showing  the 
percentage  of  gross  profits? 

•  i 

j 

The  Witness :  I  believe  I  would  answer  it  the  same  way  I 
would  answer  it  before :  The  only  thing  I  could  add  to  it,  we 
could  bracket  the  total  number  of  transactions  into  those. 

•  •  •  •  * 

377  Q.  (By  Mr.  McCreery)  What  was  the  purpose 
of  including  under  column  12  the  gross  profits  of 

Hughes  and  Company  under  each  of  these  several  transac¬ 
tions — principal  transactions? — A.  I  had  been  instructed  to. 

Q.  That  is  the  answer.  Who  instructed  you? — A.  Mr. 
Geraghty. 

i 

•  •  •  •  • 

378  Exam.  Clarkson:  Did  you  get  that  question?  The 
question  was :  Was  this  routine  work? — The  Witness : 

My  answer  is  yes. 

! 

Q.  (By  Mr.  McCreery)  What  is  routine  work? — A.  To 
insert  the  gross  profit  on  securities  transactions  and  also 
the  percent  of  gross  profit  over  cost 
Q.  In  every  examination? — A.  No,  all  examinations  are 
not  the  same. 

Q.  Well,  it  is  routine  in  what,  then? — A.  If  we  are  mak¬ 
ing  what  we  have  here,  a  trading  investigation. 

Q.  All  right — A.  This  examination  is  a  little  more  com- 
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prehensive  than  the  examinations  we  ordinarily  make  and  we 
don’t  process  them  with  as  much  detail  as  we  have  here. 

Q.  I  see.  All  right,  now,  do  yon  know  whether  the  quotes 
given  in  columns  13  or  14  actually  represented  any  sales  of 
the  particular  security  on  the  day  of  the  listing  or  not? — A. 
I  don’t  know. 

Q.  (By  Mr.  McCreery)  Now,  go  to  column  3  and 
379  column  8  on  line  14,  which  is  the  Associated  Gas  & 
Electric  3  and  three-quarters  of  78,  which  was  sold 
to  the  customer,  according  to  your  exhibit,  on  October  27, 
1944,  is  that  right? — A.  Yes,  sir. 

Q.  And  it  was  sold  to  him  at  a  price  of  35? — A.  Yes, 
sir. 

Q.  And  on  that  same  day  that  same  security  was  bought 
by  Hughes  and  Company — acquired  by  Hughes  and  Com¬ 
pany? — Al.  Yes,  sir.* 

Q.  And  at  a  price  of  32  and  one-quarter?- — A.  Yes,  sir. 

Q.  Now,  then,  32  and  one-quarter  was  the  actual  acquisi¬ 
tion  price,  was  it  not? — A.  Yes,  sir. 

Q.  On  that  same  day.  Where  does  that  fit  into  the  Na¬ 
tional  Quotation  Service  quotes? — Mr.  Lungren:  Can’t  you 
be  more  specific  there? 

Q.  (By  Mr.  McCreery)  All  right,  you  have  a  low  of  31 
and  one-half  on  your  supposed  quotes  here,  low  bid  and  a 
high  asked  on  your  figures  of  32  and  three-eighths.  Now 
how  do  those  figures  serve  to  help  out  this  figure  that  is  the 
actual  purchase  price  on  that  day  of  the  security;  that  was 
sold  on  the  same  day,  is  that  true? — A.  Yes,  sir. 

Q.  What  light  do  we  get  on  it  from  this? — A.  The  re¬ 
lationship  from  the  price. 

Q.  What  is  the  relationship? — A.  Well,  between  32  and 
one-quarter. 

Q.  32  and  one-half;  38  and  three-eighths? — A.  31  and 
one-half  on  the  low  bid  and  31  and  seven-eighths  on  the  high 
bid.  On  the  asked  side  for  that  same  day  the  low  offer  was  - 
32  and  the  high  offer  was  32  and  three-eighths. 

Q.  Assuming  these  are  bids  and  offers,  that  is  your  as¬ 
sumption,  all  right,  still  how  does  that  throw  light  on  this 
transaction  here? — A.  Well,  the  relationship  of  Mrs.  Hughes 
cost  on  this  day  to  the  quotations  that  we  have  on  this  sheet. 
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Q.  What  is  the  relationship? — A.  Yon  mean  percentage¬ 
wise?  j 

Q.  I  don’t  care.  I  am  trying  to  find  the  relationship,  I 
what  is  it? — A.  Well,  her  cost.  j 

Q.  Was  32  and  one-half? — A.  Yes,  which  was  above  the 
high  bid  for  the  day  and  below  the  high  offer. 

Mr.  Lnngren:  Mr.  Examiner,  we  are  just  merely  con¬ 
suming  time. 

Q.  (By  Mr.  McCreery)  What  do  yon  do,  get  a  mean 
of  that?  How  do  yon  use  that? — Mr.  Lnngren:  Don’t  an¬ 
swer  the  question. 

_  j 

Mr.  Examiner,  we  are  just  consuming  time  here  by  an 
irrelevant  cross  examination  as  to  facts  which  are  appar¬ 
ent  upon  the  face  of  the  schedule.  I  object  to  this  line 
of  questioning,  calling  for  opinions  from  the  witness  who 
has  not  given  any  opinions  whatever  upon  direct  examina¬ 
tion. 

Exam.  Clarkson:  This  examination,  as  I  understand  it, 
is  on  the  voir  dire.  I  think  counsel  is  entitled  cross  exam¬ 
ination  to  find  out  to  what  extent  this  witness  knows  the 
situation  of  what  he  has  put  on  this  schedule.  I  think  with 
respect  to  the  last  question  your  objection  is  well  taken, 
that  is,  that  this  witness  has  not  testified  and  probably  isn’t 
on  voir  dire  examination.  If  you  are  asking  him  the  relation* 
ship  between  those  two  figures.  I  will  sustain  the  objec¬ 
tion.  | 

•  •  •  •  • 

Mr.  Lnngren:  I  make  the  same  objection. 

Mr.  McCreery :  I  have  to  find  out  whether  he  knows. 

Exam.  Clarkson:  I  don’t  think  that  is  proper  with  re¬ 
spect  to  your  examination  preliminary  to  the  offer  of  this 
exhibit. 

•  •  •  •  • 

390  Q.  (By  Mr.  McCreery)  How  many  cases  in  this  Ex¬ 
hibit  29  involve  sales  to  a  customer  of  securities  bought 
on  the  same  day  for  that  customer,  Mr.  Petersen,  if  you 
know? — A.  I  have  counted  161 — did  you  say  on  the  same 
day? 

Q.  Yes,  sir. — A.  I  have  counted  136  transactions. 
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Q.  Out  of  the  344  that - A.  324. 

Q.  324  which  were  initiated  and  consumated  on 
the  same  day? — A.  Yes,  sir. 

Q.  That  is,  the  sale  to  the  customer  and  the  acquisition 
of  the  security  by  Hughes  and  Company? — A.  Yes,  sir. 

•-•••• 

391  Q.  (By  Mr.  McCreery)  As  disclosed  by  Exhibit 
29, 136  of  those.  Now,  there  are  324  principal  accounts, 
you  said,  didn’t  you? — A.  Yes,  sir. 

Q.  That  would  leave  188,  would  it  not? — A.  Yes. 

Q.  If  you  can  take  my  addition.  You  can  check  and  see. — 
A.  Yes,  sir. 

Q.  On  how  many  principal  transactions  involved  in  this 
Exhibit  29  did  you  find,  under  the  theories  of  these  quotes 
here,  what  appeared  to  you  to  be  an  over-charge  on  the  con¬ 
tract  charges? — The  Witness:  I  don’t  have  the  number, 
Mr.  McCreery. 

Q.  (By  Mr.  McCreery)  Well,  get  it 

•  •  •  •  • 

The  Witness :  There  are  three  ways  in  which  this  calcula¬ 
tion  can  be  made. 

Q.  (By  Mr.  McCreery)  All  right,  tell  me  under  each 
calculation  how  many  apparent,  on  your  theory,  over-charges 
there  were?  I  will  take  it  on  the  National  Quotes  Service 
giving  the  low — what  is  called  your  low  bid  and  high  offer. 
How  many  were  there  on  that.  , 

Mr.  Lungren:  Over-charges  over  what? 

Mr.  McCreery:  Contract  rate,  Exhibit  4. 

Exam.  Clarkson:  Now,  Mr.  McCreery,  I  don’t  want  to  be 
too  technical  or  critical,  but  you  seem  to  be  assuming — in 
j  the  last  several  questions  you  have  asked  that  the 

393  witness  has  done  things. — Mr.  McCreery:  If  he  hasn’t 

done  them  all  he  has  to  do  is  say  he  hasn’t  done 

them. 

ETflin.  Clarkson:  He  says  there  are  three  ways  under 
which  this  calculation  can  be  made — what  are  those  ways. 

Q.  (By  Mr.  McCreery)  What  are  the  three  ways? — 
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A.  The  three  ways  are  to  use  the  mean  price  by  using  the 
low  bid  and  high  offer. 

Q.  Of  which  service? — A.  Of  the  National  Daily  Quota¬ 
tion. 

Q.  What  is  the  second? — A.  The  second  way  is  by  us¬ 
ing  the  high  bid — the  high  offer  of  the  National  Daily  Quo¬ 
tation  Service. 

Mr.  Lungren:  To  determine  the  mean? — The  Witness: 
To  determine  the  mean,  yes.  And  the  third  way  is  by 
using  the  firm’s  quotes — the  bid  and  ask. 

Q.  (By  Mr.  McCreery)  And  the  mean  of  that? — A  And 
the  mean  of  that 

Q.  Now,  on  No.  1,  how  many  of  these  transactions  seem 
to  disclose  under  that  theory  an  over-charge  of  rate  under 
Exhibit  4? 

Mr.  Lungren :  I  again  wish  to  object  to  this  line  of  ques¬ 
tioning,  Mr.  Examiner,  as  having  nothing  to  do  with  the 
admissibility  or  inadmissibility  of  Exhibit  29. 

Mr.  McCreery:  If  you  will  give  me  five  questions,  I  will 
give  the  Examiner  something  he  will  want  to  consider  when 
he  passes  on  this. 

Exam.  Clarkson:  I  think  technically  the  objection  is  cor¬ 
rect,  but  during  the  recess  we  discussed  this  theory  a  little 
bit  and  maybe  some  time  will  be  saved  if  we  permit  Mr. 
McCreery  to  ask  a  couple  more  questions  this  way.  I  feel 
your  objection  is  well  taken.  It  has  nothing  to  do  with  the 
admissibility  of  this  exhibit  as  such,  but  I  am  interested 
in  permitting  counsel  for  the  registrant  to  have  opportunity 
to  present  his  case,  and  if  he  feels  that  in  a  few  more  ques¬ 
tions  he  can  demonstrate  something  conclusively,  I  would 
rather  let  him  have  it  than  sustain  your  objection,  so  I  will 
overrule  the  objection  on  such  ground  and  allow  a  little  more 
leeway  along  this  line.  Although,  I  want  you  to  know  that 
I  don’t  know  it  is. 

394  Q.  Now,  under  your  first  proposition  how  many 
were  there? — A.  I  don’t  have  the  computation  here, 
Mr.  McCreery. 
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Q.  You  have  got  it  right  in  your  hand. — A.  No. 

Q.  Yes,  you  have  it  right  there. — A.  These  are  44  trans¬ 
actions. 

Q.  All  right. — A.  But  the  way  in  which  these  were  set 
up  was  first  to  make  computations,  as  I  have  already  outlined 
to  you. 

Q.  That  is  what  I  am  asking  about? — A.  Now, 

395  then,  if  any  transaction  would  be  eliminated  by  using 
the  high  bid  and  the  high  offer,  but  there  would  be 

an  over-charge  on  the  base  price  by  using  the  low  bid  and  the 
high  offer  that  has  been  eliminated  and  is  not  on  this  sched¬ 
ule. 

Q.  Then,  what  you  have  on  the  schedule  is  the  apparent 
over-charges  that  would  result  under  those  three  different 
hypotheses? — A.  That  is  right. 

Q.  All  right,  how  many  of  those — ? — Mr.  Lungren:  Just 
a  moment.  The  mean  between  the  low  bid  and  the  high 
offer  is  not  involved  on  that  schedule,  is  it? 

Exam.  Clarkson:  That  schedule,  the  record  shall  show 
Mr.  Lungren  is  indicating  some  working  papers  in  the  hand 
of  the  witness,  not  Exhibit  No.  29. 

Mr.  Lungren:  I  also  want  the  record  to  show  at  this 
time  that  Exhibit  29  was  submitted  to  counsel  for  respond¬ 
ent  approximately  a  week  before  this  hearing  was  com¬ 
menced  and  was  left  in  his  possession  for  a  matter  of  two  or 
three  days,  is  that  correct? 

•  •  •  •  • 

Q.  (By  Mr.  McCreery)  Let’s  go  back  to  the  working 
paper.  You  were  given  three  theories — you  were  giving  three 
theories  of  computations,  now  how  many  of  these  theories 
would  show  an  apparent  over-charge?  That  is  the  question. 
The  combined  theories? — A.  There  are  44  transactions. 

396  Q.  (By  Mr.  McCreery)  Now,  out  of  those  44 
transactions,  how  many  of  those  transactions  involve 

the  purchase  and  the  sale  op  the  same  day  out  of  the  44? —  < 
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A.  I  don’t  have  those  figures  available.  I  will  have  to — . 

Q.  You  just  count  them  up. — A.  29. 

Q.  29  of  the  44  are  transactions  where  the  entire  trans¬ 
action  was  consummated  at  the  same  time? — A.  On  the  same 
day. 

Q.  On  the  same  day,  all  right.  That  would  leave  how  ; 
many  transactions? — A.  15. 

Q.  15  transactions.  Now,  on  those  15  transactions  did 
you  inquire  of  Mrs.  Hughes  as  to  how  she  arrived  at  her 
costs  or  at  her  market  price  on  the  day  of  sale? — A.  No. 

Q.  Did  you  make  any  inquiry  whatever  of  Mrs.  Hughes? 
That  is,  E.  W.  Hughes  and  Company  as  to  how  the  market 
price  was  arrived  at  in  any  one  of  either  one  of  the  324 
transactions? — A.  As  I  recall,  last  December  we  had  I 
397  a  conference  with  Mrs.  Hughes  to  inquire  as  to  how  i 
she  arrived  at  the  base  price  of  the  securities  which  j 
she  was  selling  and  had  held  for  a  period  of  time  in  inven-  j 
tory.  j 

Q.  That  would  be  transactions  similar  to  the  15  which 
we  have  remaining  out  of  the  44,  would  it  not? — A.  I  would 
say  that  it  would  be  in  respect  of  all  transactions  that  she 
had  held  on  inventory  for  a  period  of  time. 

Q.  Which  she  didn’t  buy  and  sell  on  the  same  day? — A. 
Yes,  sir. 

Q.  Just  cover  the  ground  now,  go  ahead? — A.  That  an¬ 
swers  your  question. 

Q.  You  said  you  had  a  conference  with  her? — A.  Well, 
in  the  conference  she  exhibited  the  quotations  which  she  re¬ 
tains  in  her  permanent  file  as  are  transcribed  from  daily  ! 
quotations  she  receives  from  Adolph  Lewisohn  and  Com- 
pany ;  and  in  computing  base  prices  on  securities  which  she  j 
has  on  hand  she  refers  to  those  quotations. 

Q.  That  is  just  all  transactions? — A.  Well,  as  to  the  i 
transaction  of  the  security  that  she  probably  is  making  a: 
sale  of  on  that  day.  She  also  indicated  that  she  may  re¬ 
ceive  quotations  from  other  sources  such  as  telephone  or 
Harris,  Upham  and  Company,  who  also  have  offices  in  Colo¬ 
rado  Springs. 

Q.  Did  she  say  to  you  that  she  always  sought  to  ascertain 
the  actual  market  price  of  the  security  on  the  day 
of  sale? — A.  Yes. 


398 
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Q.  Now,  did  you  ask  her  with  respect  to  any  of 
these  transactions  what  the  market  price  was  on  the  day 
of  sale  or  whether  or  not  she  had  ascertained  the  market 
price  on  the  day  of  sale? — A.  Not  directly,  but  she  furnished 
us  her  quotations  by  the  period  covered. 

Q.  I  am  talking  about  the  actual  market  price;  did  you 
ask  her  about  any  actual  market  price  of  such  securities? — 
A.  No,  sir. 

Q.  You  never  asked  her  that? — A.  No,  sir. 

Q.  .So  the  actual  markets  that  existed  on  that  day  you 
didn’t  seek  to  inquire? — A.  Not  from  Mrs.  Hughes. 

Q.  Where  did  you  seek  to  inquire  the  actual  market  price 
or  did  you  seek  to  inquire  that  from  any  source? — A.  On 
this  schedule  there  are — 

Exam.  Clarkson:  Indicating  Exhibit  29. — A.  Indicating 
Exhibit  29,  column  15,  are  exchange  sales,  low  and  high  and 
those  represent  actual  transactions. 

Q.  (By  Mr.  McCreery) — With  respect  to  a  few  securities? 
‘ — A.  Yes,  sir. 

Q.  Now,  with  respect  to  the  securities  of  which,  that  is, 
most  of  the  securities  in  which  there  are  no  exchange  figures 
shown,  that  is,  the  National  Quote  figures,  did  you 
399  undertake  to  get  from  her  or  ask  her  anything  about 
the  market  price  on  those  days?  You  said  you  didn’t 
from  her,  but  did  you  from  any  other  source? — A.  No,  sir. 

Q.  You  did  not.  The  only  actual  quotes  you  have  are 
those  shown  in  column  15? — A.  Yes,  sir. 

Q.  Those  are  actual  quotes? — Exam.  Clarkson:  Wait  a 
minute.  You  say  Exchange  sales,  does  that  mean  those  are 
actual  quotes  or  actual  sales? — Mr.  McCreery:  Those  are 
actual  sales. 

«  •  •  •  • 

Q.  Now,  is  it  not  also  true  that  numerous  of  your  quotes 
you  have  arranged  under  your  National  Quotes  are  not  the 
same  day  as  the  day  of  sale? — A.  I  don’t  know  what  you 
mean  by  “numerous”? 

Q.  That  is  indicated  in  the  exhibit,  is  it  not? — A.  Yes, 

sir. 

Mr.  Lungren:  That  is  also  true,  isn’t  it,  with  respect  to 
the  quotations  that  were  received  from  Mrs.  Hughes? — The 
Witness :  Yes. 


securities  and  exchange  commission  215 

Q.  .(By  Mr.  McCreery)  Now,  then - Exam.  Clarkson: 

Pardon  me,  if  I  may  interrupt  These  quotes  that  you  got 
from  Mrs.  Hughes,  are  those  the  figures  shown  on  Commis¬ 
sion’s  Exhibit  9,  this  long  list! 

Mr.  McCreery:  That  is  right,  presumably  they  are  and 
Mr.  Lungren  assures  me  that  they  have  been  accurately 
transposed,  so  I  am  sure  they  have  been.  .  Now,  for  instance, 
here,  this  is  an  illustration. 

Exam.  Clarkson :  Page  6  of  Exhibit  29. 

Tr.  390-399. 

400  Mr.  McCreery:  You  go  here  to  Southwest  Natural 
Gas.  You  have  a  series  of  figures  here  under  columns 

13  and  14  on  page  6,  (Ex.  29)  which  are  over  a  period  j 
of  time,  runs  substantially  the  same  for  most  of  it  but  relate 
to  a  bid  one  day  and  an  ask  perhaps  another  day,  is  that  I 
right? — A.  Yes,  sir. 

Q.  (By  Mr.  McCreery)  What  you  mean  by  an  ask  is  j 
the  figures  that  are  entered  under  these  National  Quote 
sheets? — A.  Yes. 

Q.  So  that  the  ask  is  the  ask  of  that,  if  it  is  an  ask,  is 
that  right? — A.  Yes,  sir. 

Q.  That  is  similarly  true  in  large  numbers  where  there 
is  a  variation  in  days  on  the  Southwestern  Natural  Gas  6 
percent  cumulative  preferred,  is  that  true?- — A.  That  is  the: 
same  security. 

401  Exam  Clarkson  That  is  the  same  security  to  which 
you  have  just  referred? — The  Witness:  But  many 

more  of  it. 

i 

Q.  (By  Mr.  McCreery)  The  same  thing  is  true,  for  in¬ 
stance,  with  reference  to  some  securities  you  don’t  have  any 
quotes  you  have  got  OW.  OW,  what  does  that  mean? — A. 
Offer  wanted. 

Exam.  Clarkson:  Indicating  page  10  of  the  proposed  ex¬ 
hibit.  —  I 

Q.  (By  Mr.  McCreery)  Now,  here  on  some  days  they 
have  what  you  call  bids  and  no  asks,  so  you  would  put  on  the 
asks  of  another  day  under  your  theory,  is  that  right? 
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i 

Exam.  Clarkson:  If  you  know.  If  I  remember,  the  wit¬ 
ness  testied  he  didn’t  make  those  entries. 

Mr.  Lungren:  Wouldn’t  it  be  that  that  was  done  and 
where  it  was  done  is  indicated  on  the  schedule? 

Q.  (By  Mr.  McCreery)  You  have,  for  instance, 

401  bids  on  one  day  and  ask  on  another  day? — A.  Yes, 
sir. 

Q.  Now,  do  you  attach  any  significance  to  this  fact,  if 
you  know,  on  page  1  take  line  10. — Exam  Clarkson :  Line  12. 

Q.  (Mr.  McCreery)  Line  12.  I  notice  the  quotes  here 
of  the  National,  low  bid  31  and  one-eighth,  high  31  and  one- 
fourth  and  the  ask  as  you  have  listed  here  is  low  31  and  one- 
half,  high  31  and  five-eighths.  Now,  do  those  bids  indicate 
on  that  day  there  was  no  market  for  that  stock  or 

402  what  ? — A.  There — 

Q.  In  other  words,  your  high  bid  is  lower  than 
your  low  ask,  does  that  mean  that  there  was  no  market  that 
day  or  what  on  your  trends? — A.  Well,  these  figures  here 
are  compilations  of  many  quotations  and  are  not  relative 
quotations  of  one  security  dealer. 

Q.  All  the  combined  bids  are  lower  than  all  the  combined 
asks;  now  there  is  no  ask  as  low  as  the  highest  bid,  is  there? 
— A.  Well,  it  wouldn’t  naturally,  as  I  understand  it,  it 
wouldn’t  naturally  be  restricted  to  the  same  area.  This  may 
be  in  widely  separated  parts  of  the  country,  but  the  quota¬ 
tions  that  we  have  supplied  here,  the  high  bid  31  and  one- 
quarter,  is  lower  than  the  low  offer  on  the  ask  side. 

Q.  All  right,  would  that  indicate  then  there  wasn’t  any 
get  together  at  any  price?  Was  there?  I  am  asking  him 
if  he  knows. — A.  I  don’t  know. 

Tr.  400402. 

402  Q.  You  don’t  know? 

Mr.  Lungren:  It  is  apparent  from  the  schedule. 

Mr.  McCreery:  I  am  asking  what  it  indicates  to  him? 
What  its  value — 

Exam.  Clarkson:  He  says  he  doesn’t  know. 

Q.  (By  Mr.  McCreery)  You  don’t  know? — A.  They  are 
listings. 
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Q.  Just  listings.  Now,  here  you  have  on  the  New 

403  York  Curb,  you  have  a  high  and  low  of  8  and  one-half 
and  8  and  one-half. — (Exam.  Clarkson:  He  is  indicat¬ 
ing  line  No.  28  of  page  1  of  the  exhibit.) — A.  Meaning  on 
that  day  the  low  sale  and  the  high  sale  were  the  same. 

Q.  (By  Mr.  McCreery)  Then  your  mean  would  be  the 
same  as  the  low  and  high,  wouldn’t  it? — A.  Yes,  sir. 

Q.  Your  mean  would  be — you  had  the  ask  and  you  had 
the  bid  and  divided  by  two  to  get  the  mean? — A.  Yes,  sir. 

Q.  You  had  8  and  one-half  and  8  and  one-half.  You  got 
37.  Divided  by  two  you  get  8  and  one-half,  which  means 
that  the  bid  and  the  ask  and  the  mean  are  all  the  same  figure. 
To  which  he  gave  an  answer? — A.  Yes. 

Q.  Now,  in  making  your  computation  of  offerings  where 
you  come  down  here  to  44  and  then  come  back — down  to  15 
you  made,  I  think  you  testified  especially,  that  at  no  in¬ 
stance  did  you  inquire  of  Mrs.  Hughes  if  she  had  an  actual 
market  transaction  on  that  day  as  the  basis  for  her  figures? — 
A.  Other  than  what  I  stated  what  we  determined  at  that 
interview  last  December  with  Mrs.  Hughes. 

Q.  As  to  her  general  sources? — A.  Yes,  sir. 

Q.  But  not  as  to  any  of  these  transactions? — A. 

404  Yes,  sir. 

Q.  Her  general  sources  were  her  wire  and  tele¬ 
phone  in  touch  with  the  market? — A.  I  didn’t  question  her 
especially  as  to  any  of  them. 

Q.  So  you  don’t  know  whether  in  any  instance  there  was 
an  asserted  actual  market  on  day  of  sale  with  respect  to 
securities  which  she  already  had  on  hand? — A.  Well,  other 
than  those  that  are  listed  securities. 

Q.  Other  than  the  listed  you  wouldn’t  know? — A.  That  is 
right. 

Q.  And  you  made  no  inquiry? — A.  That  is  right 

Q.  Now,  what  else  does  this  exhibit  show  other  than  these 
supposed  offerings? — A.  This  exhibit  doesn’t  show  that. 

Q.  This  doesn’t  show— doesn’t  show — .  I  see. — Exam. 
Clarkson:  That  was  the  reason  for  counsel’s  objection  that 
your  questions  were  immaterial. 

Q.  (By  Mr.  McCreery)  Now,  what  is  this  exhibit  sup¬ 
posed  to  show? — A.  Well — 
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Mr.  Lungren :  Just  a  moment.  He  has  already  explained 
item  by  item,  column  by  column  what  is  on  the  exhibit  The 
exhibit  speaks  for  itself.  I  mean,  he  is  merely  asking 

405  for  a  conclusion. 

Mr.  McCreery:  Page  4.  I  would  like  to  have  the 
Examiner  view  this  on  lines  9,  10,  12,  16,  19,  20,  21,  22, 
25,  26,  30  and  33.  I  notice  that  there  are  certain  pencilled 
notations  in  column  15  (note:  Exhibit  29)  other  than  quotes 
of  Exchange  sales,  are  those  in  your  handwriting? — A.  No, 
sir. 

Q.  (By  Mr.  McCreery)  Whose  handwriting  are  those? — 
A.  I  don’t  know. 

Q.  You  didn’t  enter  those  there? — A.  No,  sir.  They  are 
not  to  be  construed  as  Exchange  sales. 

Q.  They  are  not  to  be  construed.  Are  they  supposed  to 
represent — have  you  examined  them — the  mean  between  the 
low  and  the  high  figures  on  these  National  Quotes? — A.  I 
have  not  examined  the  specific  figures. 

Q.  Do  you  know  what  they  are? — A.'  I  don’t  know. 

•  •  •  •  • 

406  Mr.  Lungren:  They  are  not  being  offered  as  part 
of  the  exhibit  and  I  ask  at  this  time  permission  to 

erase  them. 

Mr.  McCreery:  I  don’t  understand  that  a  party  has  a 
right  to  alter  an  exhibit  after  it  is  offered  and  these  figures 
are  here. 

Exam.  Clarkson:  He  is  offering  the  exhibit  exclusive  of 
those  numbers,  as  I  understand  it. 

I. 

Mr.  McCreery:  He  is  now;  he  didn’t  before. 

Eram.  Clarkson:  And  you  have  asked  the  witness  what 
they  are  and  he  didn’t  know.  So  I  will  sustain  an  objection 
to  any  further  questions  on  those  particular  figures.  They 
are  not  part  of  the  exhibit. 

i  * 

Mr.  McCreery:  I  object  to  having  them  removed  from 
the  exhibit. 

Exam.  Clarkson:  All  right,  don’t  remove  them  from  the 


SECURITIES  AND  EXCHANGE  COMMISSION 


219 


exhibit  but  the  exhibit  is  being  offered  excluding  those  num¬ 
bers  in  pencil. 

Mr.  McCreery:  For  the  purpose  of  the  record  they  are 
here  on  numerous  other  pages  the  same  way. 

Exam.  Clarkson:  Does  the  exhibit  include  them  on  any 
other  page  other  than  page  4? — Mr.  McCreery:  They  are 
on  the  exhibit  on  other  pages,  yes,  sir. — Mr.  Lungren :  Yes, 
they  appear  on  pages  6,  7,  on  page  9,  12  and  3. 

Exam.  Clarkson:  Those  are  not  being  offered  as  part  of 
the  exhibit? — Mr.  Lungren:  No. 

Tr.  402-407. 

407  Mr.  McCreery:  If  the  Examiner  please,  I  wish  to 
object  to  the  exhibit.  The  issues  in  this  case  are  two 

according  to  this  Complaint  “Failure  to  disclose  (1)  The 
best  price  at  which  such  securities  could  be  purchased  by  i 
such  client  in  the  open  market  with  the  exercise  of  reason-  j 
able  diligence”.  I  will  make  the  statement  for  the  record  I 
that  there  wasn’t  any  question  in  discussion  with  counsel, 
as  I  understood  the  discussion,  but  what  the  actual  purchase 
made  on  the  days  indicated  were  at  the  market,  so  that 
(2)  “The  cost  to  registrants  of  the  securities  sold”. 

408  Of  course,  the  second  point  can’t  be  involved  in  this 
exhibit.  Now,  in  all  cases  here  we  have  the  customer’s 

cost;  we  have  the  cost  to  E.  W.  Hughes  and  Company;  we 
have  a  relation.  No  attempt  was  made  in  any  instance  by 
the  witness  here  to  learn  the  actual  market  price  of  any  ■ 
security  on  the  day  of  purchase  by  Mrs.  Hughes.  There  was 
no  attempt  made  to  determine  from  Mrs.  Hughes  or  any  I 
other  source  on  these  non-listed  stock  on  the  day  it  was  1 
sold  by  Mrs.  Hughes,  which  would  be  the  basis  upon  which  I 
the  charges  would  be  made. 

The  only  thing  that  is  offered  in  this  record  is  these  quote 
services.  Now,  there  isn’t  any  issue  here  of  an  over-charge. 
That  has  been  repeatedly  stated  not  to  be  at  issue,  and  the 
Pleading  doesn’t  make  it  an  issue.  More  than  that,  the  rec-  i 
ord  is  clear  there  was  no  attempt  made  here  nor  does  this 
exhibit  show  any  reflection  of  an  attempt  to  tie  into  the  I 
actual  market  price  of  the  security  on  the  day  of  sale  other  j 


220  ARUEEN  W.  HUGHES,  ETC.  VS. 

than  as  shown  with  respect  to  securities  sold  on  the  same 
day,  which  shows  what  is  not  questioned  to  have  been  the 
actual  purchase  price  of  that  security  by  Mrs.  Hughes.  That 
is  so. 

Securities  held  on  the  shelf.  No  attempt  was  made  to 
determine  the  actual  market  price  on  the  day  at  which  that 
security  so  held  on  the  shelf  was  sold  to  the  customer. 

Now,  there  are  two  sources  that  are  tried  to  be  relied  upon : 
One  is  the  Quotation  Service,  which  is  not  a  quotation  of 
price.  We  are  dealing  now  with  price,  not  with  mar- 

409  ket  range.  These  quotation  figures  when  you  are  seek¬ 
ing  a  range  is  one  thing,  but  when  you  are  seeking  a 

price  is  something  else.  There  are  many  cases  before  this 
Commission  where  all  that  was  necessary  was  to  get  a  price 
range.  Now,  where  you  haven’t  a  price  range  and  the  con¬ 
duct  of  the  broker  or  dealer  was  far  outside  of  any  reason¬ 
able  or  possible  price  range  these  quotations  would  show  that 
That  is  when  they  are  20  or  30  points  away  from  any  pos¬ 
sible  market,  like  in  the  Duker  case,  but  here  you  are  deal¬ 
ing  with  an  actual  price  picture.  These  quotes,  according  to 
the  Commission  itself  don’t  purport  to  be  actual  figures  at 
all 

Now,  with  respect  to  Mrs.  Hughes’  quotes. 

Exam.  Clarkson:  They  don’t  purport  to  be  actual — 

Mr.  McCreery: — transactions  of  sales.  They  are  not  ac¬ 
tual  bids;  they  are  not  actual  asks.  It  is  simply  to  show 
a  general  trend  of  the  market.  We  are  not  dealing  with 
trends  in  this  case ;  we  are  dealing  with  offerings  that  run  a 
sixteenth  or  a  fourth  or  an  eighth  or  something  like  that  by 
use  of  these  certain  averages. 

Now,  with  respect  to  Mrs.  Hughes’  quotations.  The  testi¬ 
mony  is  uncontradicted  that  those  quotations  how  they  are 
received  and  how  they  are  used;  that  they  are  used  only 
when  an  actual  market  transaction  on  the  day  is  not  avail¬ 
able.  There  has  been  no  attempt  by  the  Commission  here  to 
determine  what  was  the  actual  market  on  that  particular 
day.  So,  whether  or  not  in  any  instance  those  were 

410  used  there  is  no  evidence  in  this  record.  The  evi¬ 
dence  was  uncontradicted.  No  inquiry  was  made  of 
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Hughes  and  Company  on  any  of  those.  So,  this  is  clearly 
an  improper  attempt  to  try  to  prove  what?  To  try  to  prove 
offerings  and  charges,  which  is  not  an  issue  in  this  case. 

Now,  as  to  whether  there  was  a  disclosure  to  the  client, 
which  is  the  only  question.  This  hasn’t  anything  to  do  with 
disclosure  to  the  client;  that  comes  from  the  testimony  of 
the  clients  and  from  the  hooks  and  from  the  confirmations. 
Those  are  the  issues  involved  in  this  case.  There  isn’t  any 
such  issue  of  actual  fraud  as  to  an  over-charge,  which  is 
what  this  amounts  to.  This  isn’t  a  constructive  legal  fraud 
because  it  violates  some  supposed  rule  of  the  Commission, 
which  it  would  be,  we  will  assume  of  general  application. 
This  is  a  question  of  an  actual  specific  fraud,  and  trends 
aren’t  any  good  in  that  kind  of  a  picture  and  that  is  all 
there  are  here  even  if  they  are  trends.  I  don’t  think — know 
whether  they  are  trends  or  not,  but  they  are  not.  They  are 
not  geared  in  any  way  to  the  actual  market  price  of  the 
securities  on  the  day  of  sale  to  the  customer,  and,  in  fact, 
in  165  or  how  many  cases  was  it — ? — The  Witness :  136. 

Mr.  McCreery:  • — 136  cases,  we  have  the  actual  market 
price  and  the  sale  price;  the  transaction  consummated  on 
the  same  day  and  that  actual  price  of  purchase  and  sale  on 
the  same  day  is  completely  ignored.  So,  I  say,  it 
411  shows — this  exhibit  doesn’t  show  good  faith.  It  is  not 

competent.  It  is  not  material  to  any  issue  in  this  case 
and  should  be  rejected. 

Exam.  Clarkson:  I  am  not  unmindful  of  anything  you 
have  said.  I  think  I  have  followed  your  discussion  rather 
closely  and  I  didn’t  interrupt  you  although  the  extension  of 
an  argument  in  this  record  is  not  customary.  I  will  reserve 
my  ruling  on  the  admission  of  that  exhibit  for  two  reasons: 
In  the  first  place  I  think  that  there  is  now  sufficient  in  the 
record  to  show  some  materiality  of  it;  and,  secondly,  I 
haven’t  got  time  to  study  it.  I  don’t  want  to  take  time  in 
the  midst  of  the  hearing  to  study  it  carefully  enough  to  make 
a  final  ruling,  so  I  will  reserve  my  ruling  with  respect  to  it 
and  let  it  remain  in  the  record  as  Exhibit  29  for  identifica¬ 
tion. 

Mr.  McCreery:  And  subsequently  when  it  is  your  oppor¬ 
tunity  to  consider  it,  then  you  will  make  a  ruling? 
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Exam.  Clarkson :  I  will  make  a  ruling  either  before  or  in 
my  report  to  the  Commission,  a  copy  of  which  yon  will  re¬ 
ceive  by  Registered  Mail 

Mr.  McCreery :  All  right  That  is  quite  satisfactory. 

Tr.  407-411. 

Redirect  Examination. 

412  Q.  (By  Mr.  Lungren)  I  show  you,  Mr.  Petersen, 
what  has  been  marked  as  Commission’s  Exhibit  No.  31 

and  ask  you  what  that  is? — A.  This  exhibit  contains  the 
itemized  security  transactions  for  customers  whose  names 
appear  at  the  top  of  the  sheet  covering  all  the  transactions 
that  they  had  with  the  firm  of  E.  W.  Hughes  and  Company 
for  the  period  of  9-1-44  to  8-31-45. 

Q.  Will  you  explain  column  by  column  what  it  shows? 

Exam  Clarkson:  Are  there  a  number  of  sheets  in  that? 
— Mr.  Lungren:  28. 

Exam.  Clarkson:  Each  one  the  account  of  one  individual? 
— The  Witness :  Yes. 

413  Mr.  McCreery:  May  I  say  this  with  respect  to  my 
objection  of  29;  that  objection  does  not  extend  to  col¬ 
umns  1  to  10  inclusive.  That  is  the  transcription  of  the 
records.  No  objection  of  that.  It  would  relate  to  columns 
11  through  16. 

Mr.  Lungren:  It  has  been  agreed  that  this  exhibit  here 
speaks  for  itself  and  there  is  no  necessity  of  going  through 
what  it  shows  column  by  column,  so  I  will  make  my  offer  now. 
That  is,  to  offer  Exhibit  31  in  evidence. 

Mr.  McCreery :  I  would  suggest  this :  It  speaks  for  itself 
in  the  light  of  Exhibit  29. 

Q.  (By  Mr.  Lungren)  Was  Exhibit  31  prepared  from 
Exhibit  29? — A.  Part  of  the  exhibits  were  and  part  of 
them  were  prepared  from  exact  transcript  of  customers  ’ 
accounts  which  I  obtained  while  I  was  on  my  examination 
at  that  firm. 

E/gflin.  Clarkson:  From  the  books  of  Hughes  and  Com¬ 
pany? — The  Witness:  Yes. 
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Exam.  Clarkson:  Yon  took  the  transcripts? — The  Wit-  ; 
ness :  Yes. 

i 

I 

Exam.  Clarkson:  And  you  prepared  this  exhibit? — The 
Witness:  Yes,  sir.  j 

Mr.  McCreery:  If  yon  are  offering  it  I  want  to  make  \ 
the  same  objection. 

Mr.  Lungren:  I  will  offer  Exhibit  31  in  evidence,  being 
28  sheets. 

Mr.  McCreery:  And  then  I  will  object  for  the  reasons 
stated  with  respect  to  Exhibit  29  to  columns  10, 11, 13,  21,  22,  j 
23,  and  24.  That  brings  in  the  same  objections  that  I  made  to 
Exhibit  29. 

Exam.  Clarkson:  In  other  words,  yon  are  objecting  to 
admission  into  evidence  the  columns  yon  have  indicated  in  j 
this  document,  Exhibit  31,  on  the  same  grounds  you  have  j 
submitted  in  vour  columns  11  to  16  in  Exhibit  No.  29? 

— Mr.  McCreery:  Being  the  columns  covering  the  quotes 
and  the  percentage  of  profits. 

Exam.  Clarkson:  Subject  to  the  comments  made,  I  will 
make  the  same  ruling  with  respect  to  this  exhibit  as  I  did  : 
with  respect  to  29. 

Mr.  McCreery:  That  means,  I  assume,  that  the  columns 
to  which  objections  are  made  are  received  in  evidence — to  j 
which  objections  are  not  made? 

Exam.  Clarkson:  That  might  be  the  ruling  with  respect 
to  29  and  31. 

Mr.  McCreery:  Because  if  I  don’t  object  those  will  be  in? 

Exam.  Clarkson:  Yes. 

(Portions  of  Commission’s  Exhibits  Nos.  29  and  31  not! 
specifically  objected  to,  Witness  Petersen,  were  received  in 
evidence.)  i 


Tr.  412-414. 


224 


ARLEEN  W.  HUGHES,  ETC.  VS. 


Albert  Petersen  resumed  his  testimony  as  follows: 

Recross  Examination. 

419  Q.  (By  Mr.  McCreery)  Mr.  Petersen,  I  will  ask 
yon  to  look  at  confirmations  on  the  Exhibit  16,  sheet 

14,  in  this  case,  and  ask  you  if  that  is  not  a  confirmation  of 
sale  of  fifty  shares  of  Mission  Oil  Company  common  by 
E.  W.  Hughes  and  Company  to  Mary  L.  Weaver  on  January 
12, 1945?  I  am  leading.  I  am  just  trying  to  get  the  descrip- 
iton  in  here. — A.  Yes,  sir. 

Q.  Now,  can  you,  having  Exhibit  4  before  you  which  is 
the  investment  adviser’s  contract  between  E.  W.  Hughes  and 
Company  and  Mary  L.  Weaver,  can  you  tell  from  that 
confirmation  what  the  price  to  Mrs.  Hughes  on  that  day 
of  sale  of  that  stock  was? — A.  No,  sir. 

Q.  You  cannot?  I  will  ask  you  to  refresh  your  recollec¬ 
tion  by  examining  your  own  work  papers  and  see  whether 
you  may  not  be  able  to  do  that?  I  said  your  work  papers. — 
A-  Well,  I  don’t  have  any  work  papers  other  than  the 
schedules. 

Q.  We  had  some  work  papers  here  yesterday.  Here  is  a 
copy  of  them.  Just  refresh  your  memory,  don’t  need  to  tes¬ 
tify  anything  about  it. — A.  Should  I  give  this  price 

420  as  shown? 

Q.  I  don’t  ask  for  the  price,  just  refresh  vour  mem¬ 
ory  for  the  next  question. 

j 

Exam.  Clarkson:  Last  question  and  answer  that  was 
on  the  record  “Could  the  witness  from  this  confirmation  and 
Exhibit  4  calculate  the  cost  to  Mrs.  Hughes  of  the  securities 
described  in  the  confirmation?” — Mr.  McCreery:  And  he 
said  no. 

Exam.  Clarkson:  And  he  said  no.  And  you  have  asked 
him  to  refresh  his  recollection  by  something  else. 

Q.  (By  Mr.  McCreery)  I  will  ask  him  what  was  in  fact 
the  charge  under  the  contract  on  that  stock  transaction  that 
day  under  Exhibit  4 — the  charge  under  Exhibit  4,  which  is 
the  contract? — A.  $2  per  share. 

Q.  $2  per  share.  The  price  shown  on  sheet  14  of  Exhibit 
16  is  the  cost  to  the  customer — total,  including  charges,  is  it 
not? — A.  Yes,  sir. 
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Q.  If  you  subtracted  the  charges  of  $2  per  share,  what 
would  you  have  left? — A.  $17  and  five-eighths. 

*■•••• 

Q.  (By  Mr.  McCreerv)  The  actual  cost  paid  was 
424  $17  and  five-eighths,  was  it  not? — A.  I  would  have 

to  check  it. 

Q.  That  was  the  actual  cost,  was  it  not,  to  Mrs.  Hughes? 
— A.  The  cost  to  the  firm  was  $17  and  five-eighths. 

Q.  And  the  sale  price  was  $19  and  five-eighths? — A.  Yes, 
sir. 

Q.  That  stock  was  purchased  on  the  day  of  sale,  was  it? 
— A.  Yes,  sir. 

Tr.  419-424.  “| 

424  Q.  Now,  as  I  understand  your  position,  you  are 
now  Accounting  Securities  Investigator  and  were  As¬ 
sistant  Chief  Accountant  before  your  association  with  the 
S.E.C.  with  Bosworth,  Chanute  &  Loughridge? — A.  Yes,  sir. 

Q.  We  will  suppose  that  a  stock  is  listed  here  in  Denver 
through  the  listings  of  the  National  Association  of 

425  Security  Dealers,  which  are  published  daily  in  the 
Denver  Post  and  which  you,  no  doubt,  are  familiar, 

are  you  not? — A.  Yes,  sir. 

Q.  We  will  say  Ideal  Cement  was  listed  on  the  bid  side 
at  30. 

Exam.  Clarkson:  You  said  N.A.SJD.,  is  that  what  you 
meant? 

Mr.  McCreery:  That  is  their  listings,  that  is  right,  the 
National  Association  of  Security  Dealers  have  listings  in  the 
Denver  Post. 

Exam.  Clarkson :  I  didn ’t  know  that. 

Mr.  McCreery:  That  is  right,  which  I  will  show  you. 

Q.  We  will  suppose  on  this  particular  day  Ideal  Cement* 
which  is  a  stock  locally  traded  in,  as  you  well  know,  was 
shown  under  this  listing  as  bid  30  and  as  asked  33.  Then 
we  will  suppose  that  I,  as  a  customer,  buy  from  any  of  these 
established  brokerage  houses  in  Denver  a  certain  number 
of  shares  of  Ideal  Cement  and  I  get  from  the  broker  his 
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confirmation  at  32  and  one-half,  which  is  the  price  at  which 
he  bought  the  stock  for  me.  So,  he  says  in  his  confirmation, 
you  see,  have  you  got  that  all  dear? — A.  Yes,  sir. 

•  •  •  •  • 

426  Mr.  McCreery:  Now,  I  get  the  confirmations  at 
$32  and  one-half  on  bids  which  were — and  I  buy  it  at 

9:45  in  the  morning  at  the  same  time  that  this  is  supposed 
to  be  immediately  current  on  bid  price  of  $30  and  ask  price 
of  $33 ;  so  I  pay  $3  and  one-half  for  it.  Now,  is  there  anyway 
that  you  know  of  that  I  can  make  an  independent  check 
as  a  customer  to  verify  the  $32.50  price? — Mr.  Lungren:  I 
object  to  the  question  as  argument ;  calling  for  a  condusion  of 
the  witness. — Mr.  McCreery :  It  is  an  actual  case.  I  am  try¬ 
ing  to  find  out.  It  is  an  actual  case.— Mr.  Lungren :  And 
entirely  irrelevant  to  any  issue  in  this  case,  and  improper 
cross-examination.  Exam.  Clarkson:  Improper  examina¬ 
tion  in  this  case.  It  is  a  hypothetical  case.  I  think  I  will 
permit  it,  if  he  can  answer  it.  Objection  overruled. — A.  If 
the  transaction  that  you  have  outlined  is  a  brokerage  trans¬ 
action,  which  was  the  point  that  I  wanted  to  straighten  out 
with  you. 

Q.  (By  Mr.  McCreery)  All  right. — A.  Designating  an 
agency  transaction,  you  would  be  correct  in  presuming  that 
the  broker’s  cost  was  the  same  as  is  the  amount  that 

427  he  charged  you. 

Q.  All  right.  But  how  can  I  verify  that? — A.  The 
only  way  that  you,  as  a  customer,  would  be  able  to  verify 
that  would  be  to  go  in  and  make  an  examination  of  the 
transaction  where  the  broker  or  dealer  bought  the  security. 

Q.  Where  would  I  find  that? — A.  From  the  dealer  from 
whom  you  purchased  the  security. 

Q.  So  I  have  to  go  back  to  the  dealer’s  books? — A.  Yes, 
sir. 

Q.  I  can’t  possibly  confirm  the  actual  price  from  my 
confirmations  he  gives  me,  can  I? — A.  On  a  broker’s  trans¬ 
action  you  have  a  right  to  know. 

Q.  Wait  a  minute,  it  isn’t  what  my  rights  are ;  can  I  from 
my  confirmations? 

Mr.  Lungren:  I  renew  my  objection  to  this  line  as  argu¬ 
mentative  and  calling  for  opinions  and  condusions  of  the 
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witness.  The  witness  here  has  testified  only  to  the  fact  what 
he  found  out  from  the  books  and  records  of  the  firm  of  E.  W. 
Hughes  and  Company. 

Exam.  Clarkson:  Objection  is  sustained.  If  there  is  a  I 
question  that  he  knows. 

Q.  (By  Mr.  McCreery)  Going  back  to  Exhibit  16,  sheet 
14,  now  supposing  that  exhibit  had  shown  in  conformity 
with  the  actual  transaction  on  that  day  which  you  have  veri-  ; 
fied  the  total  and  then  had  shown  below  stocks  $17  and  five-  ! 
eighths,  contract  charges  $2,  added  those  two  things 

428  to  this  confirmation,  could  Mrs.  Weaver  have  checked 
that  $17  and  five-eighths  as  a  customer? 

•  •  •  •  • 

The  Witness:  Will  you  state  it  again,  please? 

Exam.  Clarkson:  The  question  is,  if  this  particular  con¬ 
firmation  was  itemized  showing  the  actual  price  of  the  se¬ 
curity  as  $17  and  five-eighths  plus  charges  $2  a  share,  could 
the  customer  have  verified  the  check  for  $17  and  five-eighths’ 
price? — A.  If  she  went  in  and  checked  the  records  of  the! 
firm. 

Q.  (Bv  Mr.  McCreery)  She  can  still  do  that,  can’t  she,! 
whether  it  is  detailed  or  not,  she  can  still  go  into  her  record 

can’t  she?  i 

•  •  •  •  • 

i 

429  Q.  (By  Mr.  McCreery)  She  can’t  verify  it  from  the 
confirmations  even  if  you  put  that  detail  in? — A.  That 

is  right. 

Q.  In  other  words,  I  ask  you  if  the  detail  of  every  such 
transaction  is  not  in  the,  what  are  called  the  work  sheets, 
which  are  the  order  and  sales  sheets  with  respect  to  each 
and  every  transaction  listed  in  Exhibit  29,  are  they  not?  #  *  # 
A.  Well,  the  work  sheet  indicates  the  individual  profit  that 
was  taken  with  respect  to  each  security  being  sold.  That 
would  include,  of  course,  securities  bought  and  sold  on  the 
same  day  and  which  were  sold  on  the  same  day  and  securities 
which  had  been  inventoried  at  the  time. 

Q.  (By  Mr.  McCreery:  I  hand  you  work  sheets  cover¬ 
ing  this  particular  transaction  and  ask  you  if  you  exam- 
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ined  those  work  sheets  when  you  made  the  examination  of 
these  work  sheets  which  you  said  you  did  in  your  testimony? 
— A.  Yes,  sir. 

Q.  Now — 

Exam.  Clarkson :  You  are  showing  the  witness,  for  the 
record,  some  of  the  work  sheets  from  the  books  and  records 
— from  the  office  of  E.  W.  Hughes  and  Company? 

430  Mr.  McCreery:  Which  he  examined  in  connection 
with  the  material  in  Exhibit  29  and  which  work  sheets 

I  am  not  introducing  in  evidence  unless  it  is  required  to  have 
copies  of  these  two  particular  ones,  which  I  will  be  very  glad 
to  furnish. 

Q.  Now,  you  examined  those,  the  two  work  sheets  both 
showing  the  purchase  by  her  and  the  sale  by  her  of  the 
particular  stock  covered  in  sheet  14  in  Exhibit  16,  did  you 
not? — A.  Yes,  sir. 

Q.  So,  as  you  say,  the  information  was  available  on  her 
books,  was  it  not? — A.  Yes,  sir. 

Q.  But  no  confirmation  that  could  have  been  given  could 
have  been  checked  from  the  confirmation  by  the  customer, 
could  it? — A.  No,  sir. 

Tr.  424-430. 

431  Mr.  McCreery:  On  the  total  number  of  principal 
transactions  shown  on  the  exhibit  29  as  representing 

107  bond  transactions  and  217  stock  transactions,  out  of  the 
107  bond  transaction  how  many  of  those  transactions  involve 
sales  to  a  customer  and  purchase  of  the  security  on  the  same 
day  as  such  sale  to  the  customer? — A.  83  transactions. 

Mr.  Lungren:  You  are  including  in  that  same  day  and 
one  day  apart,  is  that  right? 

Mr.  McCreery:  That  is  right,  and  we  will  identify  those, 
if  you  want.  There  are  about  a  half  dozen  of  those.  If  you 
want  them  identified  we  will  identify  them. 

•  •  •  •  • 

432  Q.  (By  Mr.  McCreery)  Now,  with  respect  to 
stocks,  217  transactions,  how  many  of  those  were  on 

the  same  day  or  the  day  after? — A.  73. 
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Q.  That  is  the  sale  and  the  purchase? — A.  Yes,  sir. 

•  •  •  •  • 

Exam.  Clarkson:  Let’s  get  back  on  the  record.  Let’s 
get  the  record  clear,  on  bond  transactions  where  the  purchase ! 
and  sale  took  place  on  the  same  day  or  on  the  succeeding 
day  out  of  a  total  of  107  bond  transactions  during  the  year, 
covered  by  Exhibit  29, 83  were  on  the  same  day  or  succeeding 
days  as  shown,  leaving  24  transactions — bond  transactions! 
which  reflected  bonds  on  hand? — The  Witness:  Yes,  sir. 

Exam.  Clarkson:  That  is  the  answer? — The  Witness : 
Yes. 

Q.  (By  Mr.  McCreery)  Now,  in  the  case  of  stock  trans¬ 
actions  there  were  a  total  of  217  stock  transactions 

433  during  the  year  covered  by  Exhibit  29  of  which  73  of 
those  transactions  represented  sales  and  purchases, 

that  is,  sales  to  the  customer  and  purchases  by  E.  W.  Hughes 
and  Company  on  the  same  or  the  next  day? — A.  Yes,  sir. 

Q.  And  of  those,  leaving  144  stock  transactions  during 
that  period  of  a  year  which  represents  stocks  held  by  Mrs. 
Hughes  the  date  of  sale? — A.  Yes,  sir. 

Q.  Now,  as  to  the  breakdown  between  transactions  on 
the  same  identical  day  and  those  on  the  same  successive 
day,  the  detail  will  be  supplied  breaking  down  both  83  and 
73  as  soon  as  the  check  is  made? — A.  That  is  right. 

•  •  •  •  « 

434  Q.  (By  Mr.  McCreery)  The  figure  83  with  re¬ 
spect  to  bond  transactions  represented  transactions 

of  sale  and  purchase  on  the  same  day  of  74,  did  it  not? — 
A.  Yes,  sir. 

Q.  And  on  the  succeeding  day  9  such  transactions? — A. 
Yes,  sir. 

Mr.  Lungren:  Just  a  moment,  have  you  made  that  com¬ 
putation,  Mr.  Petersen? — The  Witness:  No. 

Mr.  McCreery:  I  said  to  him  off  the  record  we  can  put 
it  in  subject  to  verification.  If  there  is  any  mistake,  I  want 
to  correct  it. 

Mr.  Lungren:  With  the  understanding  that  is  subject  to 
verification. 
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Mr.  McCreery:  That  is  right,  trying  to  simplify  and  get 
it  done  and  any  error  there  is  we  want  it  corrected. 

Exam.  Clarkson:  I  will  probably  make  that  calculation 
when  I  make  the  report,  but  it  is  all,  as  you  say,  29  anyhow? 

Mr.  McCreery :  Representing  now  as  to  the  stock  transac¬ 
tions  the  item  of  73  is  broken  down  as  to  sales  and  pur¬ 
chases  on  the  same  day  to  what  figure — A.  58. 

Q.  And  as  to  purchases  and  sales  on  succeeding  days, 
how  many? — A.  15. 

Tr.  431-435. 

Redirect  Examination. 

435  Q.  (By  Mr.  Lungren)  Mr.  Petersen,  with  refer¬ 
ence  to  Exhibit  29  where  the  quotations  are  as  of  the 
date  different  from  the  date  of  the  transaction,  the  date  of 
the  quotation  is  so  indicated  on  the  schedule,  is  that  correct? 
— A.  Yes,  sir. 

Tr.  435 

Aeleen  W.  Hughes  resumed  her  testimony  as  follows: 

Recross  Examination. 

454  Q.  (By  Mr.  McCreery)  Mrs.  Hughes,  in  connec¬ 
tion  with  prices — base  prices — on  the  day  of  sale  of 
securities  to  your  customers,  I  would  like  to  ask  you  some 
questions.  This  may  be  a  little  leading,  but  I  am  trying  to 
get  to  a  direct  point.  If  you  object  to  it  let  me  know,  but  I  am 
trying  to  speed  it  up.  It  appeared  this  morning  through 
the  testimony  of  Mr.  Petersen  that  there  were  a  total  of 
some  324  sale  transactions  in  which  you  acted  as  principal 
in  dealing  with  your  clients  and  that  of  that  total  number 
of  transactions  107  were  bond  transactions  and  that  out  of 
that  total  number  of  bond  transactions  83  were  on  the  same 
or  the  succeeding  day  *  •  •  to  the  actual  record  sale  date  * 
to  your  customer.  I  believe  that  statement  is  right? — A.  I 
don’t  believe  that  is  exactly  the  case.  Would  you  read  that, 
please? 
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Q.  That  there  were  83  instances  where  the  sale  to 

455  yonr  customers  were  made  on  the  same  day  that  yon 
purchased  the  security  or  on  the  day  following  the 

purchase  of  the  security? — A.  That  is  it. 

Q.  And  that  of  those  83  transactions,  72  of  them  were 
transactions  which  were  on  the  records  consummated  alto¬ 
gether  on  the  same  day  and  that  there  were  therefore  11 
transactions  in  bonds  in  which  your  sale  to  your  customers 
was  on  the  day  next  following  the  purchase  of  that  security  by 
you  as  disclosed  by  Exhibit  29. 

Exam.  Clarkson:  My  notes  show  there  that  the  figures 
were  72  and  9 — 74  and  9  rather  than  72  and  11. 

Mr.  McCreery :  There  will  have  to  be  a  correction,  which 
I  will  take  up  with  Mr.  Petersen.  We  have  checked  out  and 
it  is  11.  I  had  forgotten.  I  had  it  marked  here. 

Exam.  Clarkson:  It  is  merelv  a  calculation  from  Ex¬ 
hibit  29? 

Q.  (By  Mr.  McCreery)  Now,  those  9  transactions  which 
involved  the  sale  of  securities  on  the  day  following  the  date 
that  you  purchased  them — 

0  i 

Mr.  Lungren:  Is  it  9  or  11,  now? 

456  Mr.  McCreery:  I  will  use  11  and  then  we  will 

make —  j 

Exam.  Clarkson :  I  confused  you  and  you  shifted  back  to  9. 

i 

Q.  (By  Mr.  McCreery)  11  transactions.  Will  you  ex¬ 
plain  whether  or  not  there  was  with  respect  to  these  transac¬ 
tions  any  direct  connection  between  the  actual  purchase 
on  the  day  before  and  the  sale  the  day  following? — A.  I 
have  checked  the  transactions  on  Exhibit  29, 1  believe  it  is, 
and  those  purchases  were  made  for  those  specific  sales. 

Q.  In  every  instance? — A.  That  is  right. 

Q.  Now,  in  connection  with  stock  sales  to  your  customers 
there  were  217  of  those,  of  which  85 —  •  •  • 

Exam.  Clarkson:  That  is  a  correction  too  from  this 
morning? 

Mr.  McCreery:  Is  it  all  right,  then,  let’s  take  my  figure, 
and  we  will  check  out.  There  won’t  be  any  difficulty  about  it 
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Which  85  included  transactions  in  which  the  stock  was  pur¬ 
chased  by  you  and  sold  by  you  to  the  customer  on  the  same 
day  and  also  transactions  in  which  the  stock  was  purchased 
by  you  on  one  day  and  the  transaction  of  sale  to  your  custom¬ 
er  was  consummated  on  the  following  day  and  that  out 
of  that  85,  73  of  them  were  transactions  which  were  consum¬ 
mated  entirely  in  one  day  leaving  12  stock  transactions  in 
which,  as  shown  by  Exhibit  29,  the  consummated  sale  to  the 
customer  by  you  took  place  on  the  day  following  the  date  of 
purchase,  as  shown  by  Exhibit  29.  Now,  with  respect  to 
those  12  transactions,  what  was  the  fact  with  respect  to 
those,  and  in  that  connection  have  you  made  examina- 

457  tion  of  the  particular  items? — A.  I  have  checked  the 
transactions  referred  to  on  Schedule  29  and  find  that 

the  purchases  made  were  specific  purchases  for  those  spe¬ 
cific  sales. 

Q.  (By  Mr.  McCreerv)  How  would  it  happen  that  on 
some  of  these  occasions  where  we  have  detailed  here,  you 
would  have  a  date — two  dates — involved  where  it  was  a  con¬ 
current  transaction  such  as  you  have  testified  that  each  one 
of  them  was? — A.  Well,  it  could  be  several  different  things. 
At  that  particular  time  wires  were  not  coming  through  very 
well  and  sometimes  they  came  in  quite  late  in  the  day  and 
I  didn’t  bother  with  them  the  next  day  and  sometimes  they 
didn’t  get  in  until  the  next  day  and  sometimes  they  would 
send  me  a  wire  and  say  they  bought  this  as  of  the  day  be¬ 
fore,  and  we  just  didn’t  put  it  down  until  the  next  day,  and 
I  always  use  the  exact  date  on  the  confirmation  that  it  is 
confirmed. 

Q.  In  all  such  cases  they  were  concurrent  transactions? — 
A.  Definitely. 

Q.  Now,  then,  also  we  find  then  that  there  were  24  bond 
transactions  during  the  period  covered  by  Exhibit  29  in 
which  purchase  of  the  bond  by  you  was  made  at  a  time 
prior  to  the  date  of  sale  of  the  bond  to  your  customer  and 
the  transaction  could  not  be  said  to  be  a  concurrent  transac¬ 
tion  and,  similarly,  there  were  144  out  of  the  total  of  the 
stock  transactions  in  which  the  sale  made  by  you  to  your 
customer  was  made  at  a  time  later  than  your  pur- 

458  chase  of  the  security  in  each  of  those  transactions  and 
could  not  be  said  to  be  a  concurrent  transaction,  now  in 
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dealing  with  those  transactions  where  we  make — for  the 
purpose  of  abbreviation  we  will  say — yon  had  the  security 
on  the  shelf,  how  did  yon  proceed  to  determine  the  price 
at  which  that  security  was  sold  to  your  customer? — A.  In 
the  case  of  securities  that  are  in  the  box  or  long  at  the  time 
of  sale,  I  make  every  effort  possible  to  get  the  exact  market 
that  day,  if  possible,  a  sale  that  occurred  that  day,  and  if 
I  am  not  able  to  get  such  a  sale  then  I  go  to  the  nominal 
quotations  that  I  receive  from  New  York  in  the  morning 
and  I  arrive  at  the  base  price  in  that  manner. 

Q.  Supposing,  going  a  little  further,  supposing  you  had 
bought  the  security  on  the  same  day  of  sale  as  shown  and 
supposing  you  have  paid  for  that  security  $10,  how  do  you 
figure  that,  that  is,  actual  price  you  pay  on  that  day? — A. 
Well,  I  use  the  price  that  the  security  costs  me. 

Q.  That  is,  on  the  same  day  of  sale? — A.  On  the  same 
day  of  sale,  because  the  way  I  figure  it  is  that  if  I  bid  $10, 
as  you  say,  and  the  other  fellow  asks  $10  I  buy  it  at  $10. 
$10  and  $10  is  $20,  divided  by  two  is  $10,  which  is  my  cost. 
It  is  a  very  similar  incident  to  the  one  Mr.  Petersen  testified 
to  yesterday. 

Q.  That  is,  if  you  are  hunting  a  mean,  that  is  the 
459  mean? — A.  That  is  correct 

Q.  (By  Mr.  McCreery)  That  is  the  price  you  use  when 
you  buy  and  sell  the  same  day — the  price  of  your  purchase 
is  the  price  that  is  always  used? — A.  That  is  right,  I — 

Mr.  Lungren:  Is  the  base? —  Mr.  McCreery:  Is  the 
base  price  before  adding  the  charges. 

•  •  •  •  • 

Exam.  Clarkson :  The  point  I  wanted  to  make,  you  start 
out  this  line  of  inquiry  by  directing  her  attention  to  the  case 
where  she  was  long  or,  as  the  witness  has  expressed  it,  the 
security  was  in  the  box? 

Mr.  McCreery:  That  is  right.  Now,  she  told  how  she 
arrived  at  that. 

Exam.  Clarkson:  I  didn’t  think  so,  but  go  ahead. 

Mr.  McCreery:  Let’s  repeat  that 
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Mr.  Lungren:  She  did. 

Exam  Clarkson:  She  made  every  effort  to  get  the  mar¬ 
ket,  that  is,  a  sale,  and  if  not — I  refer  to  my  New  York 
quotes  of  that  day. 

Mr.  McCreerv :  If  she  got  the  market  that  was  her  price. 

Exam.  Clarkson :  This,  then,  this  last  testimony  is  a  repe¬ 
tition,  if  she  actually  made  the  purchase  then  that  is  the 
price  she  used  if  the  sale  was  made  the  same  day? 

Mr.  McCreery:  There  is  a  difference.  The  stock  that 
she  had  long  or  on  her  shelf  or  in  the  box  there  she  had. 
She  couldn’t  take  her  own  price  on  that.  Now,  then,  I  moved 
into  the  range  where  she  actually  bought  the  security  on 
the  same  day  she  sold  it,  which  would  put  it  in  the  other 
category.  Have  we  cleared  it  in  your  mind  as  to  the  pro¬ 
cedure  as  to  a  stock  or  a  bond  which  she  had  on  hand  on 
the  da'te  of  sale  to  a  customer? 

Exam.  Clarkson :  Yes. 

The  Witness :  You  know,  I  might  say  here,  if  it  is 
461  permissible  on  the  discussion  of  these  rates,  that  ever 
since  we  made  this  agreement  with  our  clients  I  have 
been  meticulous  and  leaned  over  backward  to  see  that  at  no 
time  was  that  maximum  profit  in  anyway  overstepped,  and  I 
personally  have  checked  these  sales  to  be  sure  of  it  and  I 
have  talked  to  my  office  force  until  last  June  when  I  was  in 
New  York  I  sent  them  a  wire  to  confirm  something  plus 
usual 

Q.  (By  Mr.  McCreery)  By  “usual”  you  meant  what? 
— A .  The  amount  on  the  rates.  And  when  I  got  home  1 
found  out  they  confirmed  a  dozen  statements  at  the  price 
and  carried  a  decimal  out  to  six  points.  And,  so,  I  imme¬ 
diately  gave  the  instructions  that  that  was  going  too  far  to 
keep  under  the  maximum.  But  that  shows  you  the  extent 
we  have  .stayed  under  that  maximum  amount. 

Q.  Your  nominal  bids  and  quotes  which  you  get  in  the 
morning  are  used  only  when  you  cannot  locate  a  specific  sale 
transaction  on  that  day? — A.  That  is  correct. 

Q.  Now,  there  was  some  testimony  day  before  yesterday, 
Mrs.  Hughes,  by  both  Mrs.  Nemec  and  Mrs.  Perry  about 
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figuring  these  confirmations,  and  I  wanted  to  have  your  view 
on  that  matter? — A.  Well,  Mr.  Lungren,  I  believe,  asked 
them  to  try  to  figure  my  cost  according  to  the  agreement  and 
Mrs.  Perry  was  exactly  right  and  Mrs.  Nemec  was  right 
on  the  maximum  amount  but  she  had  no  way  of  knowing 
that  I  had  only  charged  half  of  the  maximum  amount. 
462  Her  figures  were  correct. 

Q.  On  that  particular  stock,  that  is  a  low  price 
stock,  you  didn’t  charge  the  full  amount,  you  charged  half? 
— A.  That  is  right.  She  had  no  wav  of  knowing. 

Q.  It  would  make  no  difference  what  she  paid  except 
you  didn’t  charge  her  as  much  as  you  could  have? — A.  That 
is  right 

Q.  Now,  where  your  purchases  prior  to  the  date  of  sale 
had  been  at  a  higher  price  than  the  market  on  the  day  of 
sale,  how  did  you  sell?  Did  you  sell  at  the  market  or  at 
your  higher  cost  price? — A.  Well,  those  are  all  handled  in 
one  way.  You  establish  the  market  for  the  day  regardless 
of  whether  there  is  a  profit  or  a  loss. 

Q.  Didn’t  make  any  difference? — A.  Oh,  no. 

Tr.  455-462. 

464  Q.  (By  Mr.  McCreery)  Now,  Mrs.  Hughes,  illus¬ 
trating  your  relationship  to  market  conditions,  I  no¬ 
tice  going  through  this  Exhibit  29  that  there  isn’t  a  great 
number  of  securities  of  different  companies  compared  to 
those  available,  which  you  handled  in  the  course  of  a  year, 
a  limited  number? — A.  Yes. 

Q.  I  presume  that  that  is  limited  because  of  your  holding 
your  investment  adviser  service  to  those  securities  with  re¬ 
spect  to  which  you  are  able  to  make  a  full  and  satisfactory 
study  and  examination? — A.  That  is  right 

Q.  Now,  for  instance,  I  notice  a  great  many  transactions 
with  respect  to  Mission  Oil  Company? — A.  Yes. 

•  •  •  •  • 

Q.  Now,  that  stock  in  which  you  dealt  rather  extensively 
and  which  you  buy  for  a  considerable  number  of  your  clients, 
was  that  a  stock  that  was  hard  to  get  or  easy  to  get 

465  or  what  was  the  market  condition  of  that  stock?  Just 
illustrate  the  practical  method  in  which  you  operate 

it? — A.  Well,  that  particular  stock  is  not  a  large  issue  of 
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stock  and  it  is  difficult  to  purchase.  It  is  a  very  thin  mar¬ 
ket  and  it  is  rather  hard  to  buy  out  lots — to  buy  odd  lots. 
You  usually  have  to  buy  even.  The  market  fluctuates.  When 
you  buy  you  pretty  nearly  always  buy  on  the  high  side. 

Q.  In  other  words,  that  is  the  stock,  from  vour  experi¬ 
ence,  that  you  seldom  ever  buy  down  toward  the  bidding 
end? — A.  Well,  I  wouldn’t  think  that  that  has  been  pur¬ 
chased  on  the  bid  end  for  a  long  time. 

Q.  More  the  ask  end  or  even  above  the  ask? — A.  Yes, 
that  is  right 

Q.  And  so  in  dealing  with  that  you  have  kept  in  very 
close  touch  with  the  market? — A.Oh,  yes,  we  do  on  all  secur¬ 
ities  where  we  handle  any  volume  of  them. 

Q.  Now,  that  same  thing  is  true  with  respect  to  the 
Southeastern  Corporation? — A.  Yes,  that  would  apply  to 
Southeastern. 

Q.  Would  it  apply  also  to  Southwest  Natural  Gas,  the 
various  issues  of  that? — A.  Yes,  of  course,  the  preferred  is 
very  hard  to  get  but  the  common  is  not  so  difficult  to  get. 

Q.  Now,  I  notice  you  have  a  range  here  on  these 
466  National  Quotation  listings  all  the  way  from  85  to  92, 
for  instance? — A.  Yes. 

Q.  And  on  these  listings  you  would  see  the  same  listings 
for  day  after  day,  what  was  the  actual  condition  of  that 
security  during  the  period  covered  by  this  Exhibit  29,  from 
September  1944  to  August  1945? — A.  Well,  I  imagine  the 
best  way  to  clarify  that  is,  that  issue  of  stock  was  some¬ 
thing  less  than  6,000  shares.  I  have  forgotten  the  exact 
figure,  and  you  just  hardly  ever  got  hold  of  the  stock,  and 
the  Company  itself  is  buying.  That  is  why  you  have  got 
such  a  wide  variance  on  the  bid  and  ask. 

Q.  That  variance  there  runs  from  80  to  92? — A.  That  is 
right. 

Q.  Is  that  figure  of  any  value?  Was  it  of  any  value  of 
reflecting  the  trend  of  that  stock? — A.  In  that  particular 
stock,  no. 

Q.  Didn’t  even  reflect  it? — A.  It  didn’t  on  that. 

Q.  Doesn’t  reflect  anything? — A.  No. 

Q.  That  is  a  stock  which  you  say  was  hard  to  get?  Did 
you  find  that  you  usually  paid  close  to  that  or  above  the 
nominal  ask  price  to  get  that  stock? — A.  Oh,  I  would  say 
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the  majority  of  the  cases  you  certainly  would  pay  the  ask 
and  more  than  the  ask  on  that  particular  stock. 

467  Q.  As  an  actual  market  condition? — A.  Oh,  yes. 

Q.  Now,  it  is  those  actual  sales  transactions  which 
you  refer  to  in  your  testimony  to  the  effect  that  where  you 
had  a  security  of  any  kind  on  hand  you  were  seeking  the 
actual  market  on  that  day  even  though  you  weren’t  buying 
on  that  day  for  the  particular  customer? — A.  That  is  right ; 

Q.  And  so  when  you  went  out  in  the  market  you  just 
paid  what  the  market  required  where  you  bought  and  sold! 
on  the  same  day? — A.  That  is  right 

Q.  From  various  brokerage  concerns? — A.  That  is  right 

Q.  You  bought  a  great  deal  of  your  stock  from  Lewisohn? 
— A.  Yes. 

Q.  But,  does  not  Exhibit  29  show  very  wide  purchases 
so  far  as  brokerage  houses  are  concerned? — A.  That  is 
right 

Tr.  464-467. 

Redirect  Examination. 

476  Exam.  Clarkson:  Yes,  this  gives  me  an  oppor¬ 
tunity  to  say  for  the  record  that  any  statement  you 
want  to  make  about  any  of  the  issues  in  the  proceeding,  you 
are  quite  at  liberty  to  do  so.  You  are  to  have  an  oppor¬ 
tunity  to  say  what  you  think  about  it ;  make  any  explanation 
or  statement  you  want  to. — The  Witness:  A  thought  that 
occurred  to  me  when  I  listened  to  some  of  these  witnesses, 
which  I  completely  overlooked,  is  that  we  maintain  in  our 
office  a  library  in  which  are  all  of  the  services  that  we  sub¬ 
scribe  to — the  Wall  Street  Journal,  the  New  York  Journal  of 
Commerce  and  various  other  financial — 

! 

Mr.  McCreery:  And  your  nominal  quote  sheets? — The 
Witness:  No.  — and  various  other  financial  information  and 
the  dividend  records  and  in  there  we  also  have  a  copy  of 
this  same  quote  sheet  that  is  going  in  as  an  exhibit  here 
(Note:  Exhibit  9). 

Mr.  McCreery:  Exhibit  9. 

j 

Exam.  Clarkson:  Exhibits  1-A,  1-B,  2  and  3  for  the 
Respondent 
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Mr.  McCreery :  9  is  the  one  she  is  referring  to. 

477  The  Witness:  We  keep  a  copy  of  that,  of  the 
week’s  quotation,  which  is  an  exact  duplicate  of  that  out  in 
that  library,  in  case  someone  wants  to  come  in  and  look  at 
any  of  the  services  or  any  of  those  quotes.  We  also  have 
there  the  financial  chronicle  quotations  and  most  of  our 
clients  know  that  they  are  welcome  without  speaking  to  any 
of  us  to  come  in  and  look  at  anything  they  please,  and  I 
think  that  there  is  where  many  of  the  witnesses  said  they 
knew  the  bids  and  asks  when  I  talked  to  them,  because  I 
didn’t  tell  them  because  it  is  available  to  them  out  there. 

Recross  Examination. 

Q.  (By  Mr.  McCreery)  That  library  is  used  by  vour 
clients? — A.  Oh,  yes,  they  use  it  quite  a  bit. 

Q.  Where  is  it  with  respect  to  availability? — A.  It 

478  is  between  the  reception  room  and  my  room.  They 
go  in  and  out  without  saying  anything  to  me. 

Q.  So  that  is  a  constant  reference  library  for  them  and 
they  frequently  use  it? — A.  That  is  right,  and  several  of 
them  mentioned  that  they  looked  up  some  of  these  and  that 
they  knew  the  bids  and  asks  and  I  had  completely  forgotten 
that  we  do  do  that. 

Q.  Whenever  a  client  would  ask  you  any  question  about 
a  security  or  vour  transaction  with  that  client,  have  you 
withheld  anything  that  is  asked  you? — A.  No,  they  all  know 
they  can  ask  me  anything  and  they  will  get  a  straight  for¬ 
ward  answer. 

i 

Redirect  Examination. 

Q.  (By  Mr.  Lungren)  You  testified  on  direct  exam¬ 
ination  here,  Mrs.  Hughes,  with  respect  to  Exhibit  29,  that 
you  had  examined  the  exhibit  and  where  the  purchase  and 
the  sale  was  one  day  apart  you  had  found  that  you  had 
purchased  those  securities  for  the  specific  sale  that  was 
made,  is  that  correct? — A.  Yes. 

Q.  And  where  stocks  are  also  traded  on  a  securities  ex¬ 
change,  do  you  check  the  prices  on  the  exchange? — A.  No, 
I  don’t  always  check  the  prices  on  the  exchange.  If  it  is 
traded  both  ways  I  am  much  more  apt  to  use  over-the-counter 
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market  than  the  Exchange  market,  perhaps  because  I  am 
more  accustomed  to  it. 

Tr.  476-479. 

479  Q.  Referring  to  Exhibit  29  and  particularly  to 
page  3,  lines  20  and  21  which  show  a  sale  of  a  $1,000 

bond,  LeHigh  Valley  Harbor  Railway,  5  of  54  to  Catherine 
B.  Wutho  on  April  17,  1945,  and  a  sale  of  two  of  the  same 
bonds  to  Arthur  B.  Wutho,  April  17,  1945,  you  purchased 
those  bonds  on  April  16,  1945  from  Adolph  Lewisohn  &  Sons, 
is  that  correct! — A.  Yes. 

Q.  And  your  unit  cost  is  shown  to  be  87  and  three-quar¬ 
ters,  is  that  correct! — A.  Yes. 

Q.  Did  you  check  the  New  York  Stock  Exchange  market 
with  respect  to  those  bonds  before  selling  them  to  your 
client! — A.  No,  I  bought  them  direct  for  this  account  and 
confirmed  it  right  to  it  at  my  cost. 

Q.  Did  you  notice  that  the  New  York  Stock  Exchange  " 
high  sale  was  84  and  three-quarters  on  April  17th! — A.  I 
noticed  that,  but  I  am  wondering  if  they  confused  it  with 
the  registered  instead  of  their  coupon  bonds. 

Exam.  Clarkson:  I  think  you  misunderstood  the  ques¬ 
tion.  The  question  was  “Did  you  check  the  New  York  quo¬ 
tations  at  that  time!,, — The  Witness:  No,  I  didn’t. 

Exam.  Clarkson:  Wasn’t  that  your  question! — Mr.  Lun- 
gren :  Yes.* — The  Witness :  No. 

480  Mr.  McCreery:  And  then  the  next  question  “Did  she 
notice  what  it  was!”  and  she  in  response  said  the 

difference  between  the  registered  and  the  coupon  bonds. 

Exam.  Clarkson:  The  question  was  “Did  she  not  at  the  , 
time  of  the  transaction,  notice  the  quotation!” — The  Wit¬ 
ness:  I  didn’t  inquire  at  the  stock  exchange  on  that.  But  j 
I  don’t  know  why  there  should  be  that  difference  unless  they 
had  confused  a  registered  bond — the  registered  bonds  sell j 
two  or  three  points  under  the  coupon  bonds. 

Recross  Examination. 

Q.  (By  Mr.  McCreery)  In  any  event,  this  particular 
bond  was  bought  for  this  particular  customer  that  bought  as 
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part  of  one  transaction? — A.  That  is  right,  at  87  and  three- 
quarters. 

Q.  That  is  actually  what  you  paid  for  it? — A.  That  is 
right 

Q.  That  includes  your  commission? — A.  That  is  right. 

Q.  Does  this  price  include  or  exclude  the  commission? — 
A.  Excludes. 

Q.  The  Exchange  prices,  do  they  include  commissions 
too? — A.  No. 

Q.  That  is  without  commission — your  price  was 

481  with  commission? — A.  Mine  is  actual  cost  to  me. 

Q.  With  brokerage? — A.  Yes. 

Exam  Clarkson:  Is  that  correct? — The  Witness:  Yes, 
this  is  87  and  three-quarters. 

Mr.  Lungren:  Is  your  unit  price? — The  Witness:  That 
is  correct 

Mr.  McCreerv :  That  is  right,  including. 

Mr.  Lungren:  In  other  words  a  flat  price  to  you? — The 
Witness :  That  is  right 

Mr.  McCreery:  She  buys  from  a  brokerage  house. — The 
Witness :  What  that  means  that  establishes  my  total  cost. 

Mr.  McCreery:  But  the  cost  to  you  includes  the  commis¬ 
sion  of  the  brokerage  house  that  sells  to  you? — The  Witness: 
That  is  right 

'  Mr.  McCreery:  Which  is  not  included  in  any  of  the  ex¬ 
change  prices  listed? — The  Witness:  That  is  right. 

Exam.  Clarkson:  This  witness  indicating  the  figure  in 
column  9  of  Exhibit  9  is  her  cost,  which  is  the  base  on  which 
she  figured  the  selling  price  shown  in  column  5  of  this  exhibit 
to  the  customer,  is  that  your  statement? — The  Witness: 
Bight. 

482  Exam.  Clarkson:  You  acquired  that,  Mrs.  Hughes, 
in  that  instance  from  Lewisohn  &  Company,  in  a  pur¬ 
chase  from  Lewisohn  rather  than  of  Lewisohn,  as  your  agent 
or  broker  for  you? — The  Witness:  That  is  right. 
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Redirect  Examination. 

Q.  (By  Mr.  Lnngren)  These  LeHigh  Valley  Harbor 
Railway  bonds  which  we  have  referred  to  and  which  were 
sold  to  Catherine  B.  and  Arthur  B.  Wutho,  were  they  coupon 
bond  or  registered  bond? — A.  I  would  have  to  look  it  up. 

I  really  don’t  know  and  I  would  guess,  without  proper  de¬ 
scription  there,  that  they  are  coupon  because — 

Exam.  Clarkson :  Were  those  bonds  for  Wutho  registered 
or  coupon? — The  Witness:  From  this  work  sheet  they  are 
registered. 

Exam.  Clarkson:  According  to  your  records? — The  Wit¬ 
ness  :  That  is  right. 

Tr.  479-482. 

484  Mr.  McCreery :  Mr.  Lnngren,  on  answering  a  ques¬ 
tion  with  respect  to  purchase  of  these  LeHigh  bonds 

from  Lewisohn  &  Sons  in  which  it  was  asked  whether  the 
purchase  from  Lewisohn  was  as  a  principal  or  as  an  agent, 
Mrs.  Hughes  answered  that  it  was  as  a  principal.  Now, 
she  was  speaking  with  respect  of  her  own  situation 

485  and  not  with  respect  to  whether  Lewisohn  itself  bought 
the  bonds  as  a  broker,  owned  them  and  sold  them 

to  her. 

Exam.  Clarkson:  No,  that  is  another — Mr.  McCreery:  j 
No,  that  is — she  wants  to  correct  that,  that  she  doesn’t 
know. 

Exam.  Clarkson:  As  I  understand  the  record,  it  now 
stands  like  this,  that  those  particular  bonds  and  others  on  ! 
the  same  basis  were  sold  by  Mrs.  Hughes  to  her  customer  as  ! 
principal;  that  Mrs.  Hughes  bought  them  from  Lewisohn  ! 
&  Company,  who  were  acting  with  respect  to  Mrs.  Hughes  as  ; 
principal. — Mr.  McCreery:  No,  that  is  the  very  thing  we  ! 
want  to  correct  They  buy  them  for  her. 

| 

Exam.  Clarkson:  As  a  broker? — Mr.  McCreery:  But 
whether  they  owned  them  or  not  is  something  else. 

Exam.  Clarkson:  I  don’t  know  whether  it  is  or  not 
In  other  words,  you  want  the  record  now  to  show  in  answer  I 
to  that  question  Mrs.  Hughes  does  not  know  whether  Lew-  ! 


! 
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isohn  &  Company  are  selling  those  bonds  to  her  like  she  sells 
to  her  customer  or  whether  Lewisohn  &  Company  bought 
them  for  her. 

Mr.  McCreery:  I  want  her  to  state? — The  Witness:  In 
other  words,  I  don’t  know  Lewisohn ’s  position,  whether  they 
were  a  principal  or  whether  they  went  out  and  bought  them, 
I  don’t  know. 

486  Exam.  Clarkson:  They  didn’t  charge  you  a  com¬ 
mission  on  those  sales;  they  sold  them  to  you  at 
that  price  flat. 

Mr.  McCreery:  Her  total  price  is  what  she  paid  and 
whether  they  owned  them  before  she  ordered  them  from 
them,  she  doesn’t  know. 

Exam.  Clarkson:  Oh,  no,  but  she  does  know  whether  or 
not  they  sold  them  to  her  as  a  principal  flat  at  87  and  three- 
quarters  or  whether  they  sold  them  to  her  as  a  broker  at 
“X”  dollars  per  thousand,  plus  a  commission,  that  she 
knows? — The  Witness:  That  is  right. 

Mr.  McCreery:  That  is  right. 

Exam.  Clarkson:  Her  answer  was  “It  was  not  as  a  broker 
but  as  a  principal.”  Whether  they  owned  them  or  bought 
them  she  doesn’t  know. 

Mr.  McCreery:  That  is  the  point  I  wanted  to  make  clear 
to  you. 

Exam.  Clarkson :  I  think  the  record  is  clear. 

Tr.  484-486. 

Ableen  W.  Hughes,  having  previously  testified,  resumed 
her  testimony  as  follows: 

Recross  Examination. 

494  Q.  (By  Mr.  McCreery)  Mrs.  Hughes,  just  to  clar¬ 
ify  a  fact,  one  or  two  of  the  witnesses,  I  believe,  when 

they  said  that  they  had  consulted  with  you  about  the  pur¬ 
chase  of  securities  and  were  going  to  acquire  the  se- 

495  curities  which  you  recommended  stated:  “We  ordered 
Mrs.  Hughes  to  go  ahead  and  buy  the  security  in 
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question.’ ’  Do  you  recall  such  testimony? — A.  Yes,  I  re¬ 
call  the  testimony  and  what  two  or  three  of  them  said 
substantially  was  that.  They  ordered  me  to  buy  certain 
stock  and  I  think  they  expressed  themselves  incorrectly.  I 
have  always  been  pretty  emphatic  about  saying  to  me  “You 
go  ahead  and  do  what  you  want  to.”  Because,  I  won’t  do  it, 
and  so  I  have  told  them  repeatedly  that  they  have  to  tell 
me  to  go  ahead  and  do  what  I  outline  to  them  before  I  do  it 
And  that  is  their  interpretation  of  giving  me  an  order  to 
buy  some  stock.  In  other  words,  what  they  all  meant,  I  am 
sure,  is  that  they  didn’t  give  me  any  discretion  to  go  and 
do  it  as  I  saw  fit  on  buying  them  a  stock.  There  are  very 
few  of  my  accounts,  I  think  I  could  almost  say  never,  that 
they  come  in  and  tell  me  to  buy  a  specific  thing  for  them, 
except  in  the  case  of  Mr.  Weaver  where  he  said  that  he  did 
add  to  the  holdings  that  he  already  had  by  requesting  me  to 
buy  him  some  additional. 

Q.  When  you  have  given  no  advice  and  a  client  wants 
you  to  buy,  you  buy  that  as  a  broker,  do  you  not? — A.  Yes, 
in  all  instances.  If  a  client  comes  in  and  says  to  me  “You  j 
go  and  buy  A.  B.  C’s  stock”  or  “I  want  25  shares  of  A.  B.  C.  | 
stock,”  it  is  confirmed  as  an  agent 

Q.  Now,  in  the  two  or  three  cases  where  they  used  that 
language,  those  were  each  of  them  and  all  of  them 
496  cases  in  which  they  were  giving  you  authority  as  an 
investment  adviser  to  proceed,  and  not  ordering  you  1 
to  act  as  a  broker  for  them? — A.  That  is  right 

Q.  And  you  recall  the  transactions  of  the  witnesses  and  j 
the  confirmations  that  are  in  evidence? — A.  Yes,  I  had  it 
in  mind  when  they  were  talking.  As  a  matter  of  fact,  I  i 
thought  if  I  could  just  word  it  to  them  a  little  differently  ! 
that  they  would  have  it  straight  in  their  own  minds. 

Q.  And  you  had  been  very  emphatic  to  them  that  they  j 
had  to  say  that  they  were  going  to  follow  vour  advice  and 
tell  you  so  that  you  would  not  be  in  a  position  of  acting  with  : 
discretion? — A.  That  is  correct. 

Q.  That  is  what  you  are  always  constantly  avoiding? —  i 
A.  That  is  right.  People  will  say  “Just  go  do  as  you  j 
please,”  and  I  don’t  do  it. 

Q.  For  instance,  I  think  Mrs.  Fitz  was  one  of  them,  j 
As  a  matter  of  fact  isn’t  her  entire  account,  as  she  stated, j 
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based  upon  purchases  pursuant  to  your  advice? — A.  That 
is  right.  So  arc  all  of  the  other  witnesses. 

Q.  In  other  words,  as  you  understand  the  word  “order’7 
it  means  to  authorize  as  used  by  those  witnesses? — A.  The 
way  they  used  it? 

Q.  Under  your  relation  with  them? — A.  That  is  right. 

Q.  All  the  purchases  were  under  your  investment  adviser 
contract? — A.  That  is  right  and  they  just  said  “Go  ahead. ’ ’ 

Tr.  494-497. 

Exam  Clarkson:  If  there  is  nothing  further  from  this 
record  from  either  party,  I  declare  the  hearing  is  closed. 

(Whereupon,  at  3:45  P.  M.,  Friday,  September  6,  1946, 
the  hearing  was  closed.) 

Tr.  499. 
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PART  FOUR. 

EXHIBITS  DESIGNATED  BY  THE  PARTIES. 

COMMISSION'S  EXHIBIT  4. 

MEMORANDUM  OF  AGREEMENT 

This  Agreement  between  Arleen  W.  Hughes,  doing  busi¬ 
ness  under  the  name  and  style  of  E.  W.  Hughes  and  Com¬ 
pany,  with  residence  and  principal  place  of  business  at  Colo¬ 
rado  Springs,  Colorado,  hereinafter  called  “Company”,  and 
client  of  E.  W.  Hughes  and  Company,  whose  signature  is  af¬ 
fixed  hereto,  hereinafter  called  “Client”,  WITNESSETH 
that: 

Whereas,  Company  is  a  “dealer”  and  “broker”  in  “se¬ 
curities”,  all  as  defined  in  the  “Securities  Exchange  Act  of 
1934”,  and  as  such  is  registered  in  accordance  with  the  pro¬ 
visions  of  said  Act,  and 

Whereas,  Company  is  an  “investment  adviser”,  as  defined  j 
in  the  “Investment  Advisers  Act  of  1940”,  and  as  such  has 
registered  in  accordance  with  the  provisions  of  said  Act,  and 

Whereas,  in  order  to  carry  out  fully  the  terms,  provisions 
and  intent  of  said  Acts,  and  the  rules  and  regulations  of  the 
Securities  and  Exchange  Commission  thereunder,  and  to  de¬ 
clare  the  respective  rights  and  obligations  of  Company  and 
Client,  as  between  themselves,  it  is  the  desire  of  the  parties  ! 
hereto  to  enter  into  appropriate  articles  of  agreement  for  1 
such  purposes,  as  herein  set  forth ; 

NOW ,  THEREFORE ,  for  and  in  consideration  of  the  j 
premises  and  the  several  undertakings  and  promises  of  the  j 
respective  parties  hereto,  each  and  all  of  which  are  mutual 
and  reciprocal,  it  is  agreed : 

1.  Company  agrees  to  act  and  to  be  governed  in  all  its 
dealings  and  transactions  with  Client,  as  a  broker  or  dealer 
and  investment  adviser,  in  accordance  with  the  terms  hereof. 

2.  Client  agrees  to  act  and  to  be  governed  in  all  its  deal¬ 
ings  and  transactions,  as  aforesaid,  with  Company,  in  ac-  . 
cordance  with  the  terms  hereof. 

3.  This  agreement  shall  continue  in  full  force  and  effect 
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until  terminated  by  mutual  consent  in  writing  or  by  written 
notice  of  termination  by  either  party  to  the  other,  mailed  or 
delivered  to  the  address  of  such  other  party. 

4.  -This  agreement  is  not  assignable  by  either  party  hereto, 
and  in  event  of  any  change  in  ownership  of  Company,  in 
whole  or  in  part,  shall  thereupon  terminate. 

5.  schedule  of  rates.  As  applicable  to  each  particular 
security  transaction  between  Company  and  Client,  rates  and 
charges  to  be  paid  by  Client  to  Company,  and  governing  con¬ 
ditions,  shall  be  as  follows: 

(a)  bonds  (including  other  evidences  of  indebtedness),  pur¬ 
chased  by  Customer. 

$40  per  $1,000  face  value  on  transactions  up  to  $10,- 

000. 

$30  per  $1,000  face  value  on  transactions  over  $10,- 

000. 

$20  per  $1,000  face  value  on  transactions  over  $20,- 

000. 

$10  per  $1,000  face  value  on  transactions  over  $30,- 

000. 

Expense :  postage,  insurance,  taxes  and  transfer 
charges  to  be  added. 

(b)  bonds  (including  other  evidences  of  indebtedness),  sold 
by  Customer. 

$10  per  $1,000  face  value. 

Expense:  charges  by  other  dealers  or  brokers,  post¬ 
age,  insurance  and  taxes  to  be  added. 

(c)  stocks  (of  all  classes),  purchased  by  Client. 

Base  price  under  $1.00  per  share — ^th  point  per 
share. 

Base  price  $1.00  to  $9.99  per  share — 1  point  per  share. 

Base  price  $10.00  to  $19.99  per  share — 2  points  per 
share. 

Base  price  over  $20.00  per  share — 3  points  per  share. 
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Expense:  postage,  insurance,  taxes  and  transfer 
charges  to  be  added. 

(d)  stocks  (of  all  classes),  sold  by  Client. 

One  half  point  per  share. 

Expense:  charges  by  other  dealers  or  brokers,  post¬ 
age,  insurance  and  taxes  to  be  added. 

(e)  base  price — means  the  mean  between  the  bid  and  asked 

price  on  the  day  of  sale  or  purchase ;  or  if  no  bid  and 
asked  price  on  that  day,  then  the  actual  purchase  or 
sale  price. 

(f)  cost  to  client:  The  applicable  rate  charge  shall  be 

added  to  base  price,  and  total  shown  as  Client’s  cost, 
to  which  are  to  be  added  expense  items  chargeable. 

(g)  applicability:  The  foregoing  schedule  of  rates  shall  ap¬ 

ply  to  all  transactions,  whether  relating  to  over-the- 
counter,  listed  or  unlisted  securities,  except  syndi-: 
cated  issues  or  underwritings,  and  whether  Company 
is  acting  as  Principal  or  Agent. 

(h)  syndicated  issues  OR  underwritings.  The  rates  and 

charges  of  Company  shall  be  as  fixed  by  governing 
contracts,  or  as  disclosed  to  proper  authority. 

( i )  Company,  when  acting  as  investment  adviser,  shall  act 

as  Principal  in  every  such  transaction,  except  as 
otherwise  agreed. 

(j)  On  or  before  the  completion  of  every  transaction  of  sale 

or  purchase  of  securities,  Company  will  give  or  send 
to  Client  confirmation,  together  with  other  informa¬ 
tion  required  to  be  disclosed,  in  form  and  manner 
prescribed  by  law  and  the  applicable  governing  reg¬ 
ulations. 

Oc )  This  agreement  does  not  vest  in  Company  any  discre¬ 
tionary  power  over  any  transactions  of  purchase  or 
sale  for  Client. 

A  fee  of  $3.00  will  be  charged  for  each  transfer,  except 
transfers  made  to  complete  delivery  against  purchase 
or  sale. 


d) 
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(m)  The  minimum  New  York  Stock  Exchange  or  other  Ex¬ 

change  commissions  will  be  charged  for  redemptions, 
subscriptions  and  tenders. 

(n)  No  commissions  will  be  charged  by  Company  on  sales 

or  purchases  of  Defense  or  War  Bonds,  so-called,  of 
the  United  States  Government. 

( o)  Other  services  and  arrangements  between  Company  and 

Client  shall  be  as  specially  agreed  in  writing. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have  ex¬ 
ecuted  this  Agreement  this _ day  of . ,  A.  D.  19 _ , 

at  Colorado  Springs,  Colorado. 

E.  W.  Hughes  and  Company 

By . 


Witness.  Client. 

Tr.  588. 

COMMISSION'S  EXHIBIT  5. 

September  7, 1944 

Mrs.  Arleen  W.  Hughes 
c/o  E.  W.  Hughes  &  Company 
515  Exchange  National  Bank  Building 
Colorado  Springs,  Colorado 

Dear  Mrs.  Hughes 

I  want  to  take  this  opportunity  to  thank  you  for  the  co¬ 
operation  which  you  have  extended  to  members  of  my  staff 
and  myself  in  connection  with  our  recent  inspection  of  your 
business  practices. 

Your  business,  combining  as  it  does  the  functions  of  a 
broker,  or  dealer  with  the  functions  of  an  investment  ad¬ 
viser,  presents  questions  of  fact  and  of  law  with  which  we 
are  not  usually  confronted.  Because  of  the  high  respect  and 
the  trust  and  confidence  reposed  in  you  by  your  clientele, 
I  feel  that  it  is  to  your  interest  to  call  your  attention  to  some 
of  these  problems.  I  trust  that  a  free  discussion  of  them 
in  this  communication  may  be  helpful  to  you.  If  you  should 
desire  to  discuss  them  in  person  after  you  have  had  an  op- 


SECURITIES  AND  EXCHANGE  COMMISSION  249 

portunity  to  consider  them  carefully,  I  hope  you  will  feel  free 
to  call  upon  me. 

Inasmuch  as  you  are  registered  as  an  investment  adviser; 
you  are  subject  to  the  requirements  of  Section  206(3)  of 
the  Investment  Advisers  Act  which  provides  in  general  that 
wherever  you  act  as  principal  you  must  so  advise  your  client 
and  obtain  his  consent.  I  have  not  altered  my  view  that  the 
disclosure  and  consent  contemplated  by  this  section  must  be 
given  before  each  transaction,  and  I  assume  that  you  will 
take  steps  to  comply  with  this  requirement. 

j 

In  my  opinion  there  are  certain  obligations  which  you  owe 
to  your  customers  independently  of  the  provisions  of  Sec¬ 
tion  206(3).  Since  you  act  as  investment  adviser  to  your 
customers,  you  are  clearly  in  a  fiduciary  relationship  with 
them.  As  you  undoubtedly  realize,  a  fiduciary,  whether  he 
be  a  trustee,  an  agent,  an  attorney,  or  an  investment  ad¬ 
viser,  must  live  up  to  the  high  standards  laid  down  by  the 
common  law  and  implicit  in  the  fraud  provisions  of  the  stat¬ 
utes  administered  by  this  Commission.  For  example,  it  is 
well  established  that  a  fiduciary  buying  from  or  selling  to 
his  cestui  or  client  must  disclose  fully  any  adverse  interest 
which  he  has,  including  the  cost  of  any  goods  or  articles  which 
he  proposes  to  sell. 

As  I  understand  it,  you  make  no  disclosure  to  customers 
in  connection  with  your  transactions  as  principal  except  the 
disclosure  made  in  the  contract  which  your  clients  sign  at 
the  time  they  open  their  accounts.  This  contract  contains  a 
rather  complex  schedule  specifying  how  much  above  the  cur¬ 
rent  market  price  the  customer  must  pay  in  purchasing  from 
you  and  how  much  less  than  that  price  he  will  receive  in 
selling  to  you.  If  it  could  be  realistically  assumed  that  each 
customer  understands  this  schedule  and  is  still  familiar 
with  it  at  the  time  you  effect  a  transaction  with  him,  it  might 
be  argued  that  he  has  received  a  form  of  disclosure  as  to 
the  current  market  price  of  the  security.  Even  so,  he  would 
have  received  no  disclosure  of  your  cost  insofar  as  that 
figure  might  vary  from  the  current  market.  I  find  no  ju¬ 
dicial  authority  from  which  it  can  be  concluded  that  such 
a  partial  disclosure  as  you  make  is  sufficient  to  discharge 
your  duties  as  a  fiduciary,  or  that  the  signing  of  the  con- 
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tract  by  your  customer  is  such  a  consent  as  would  preclude 
him  from  rescinding  a  transaction  entered  into  with  you  as 
principal 

I  have  written  in  some  detail  concerning  this  matter  be¬ 
cause  I  recognize  the  rather  enviable  position  which  you 
occupy  with  your  clients,  and  I  certainly  have  no  desire  to 
jeopardize  that  position.  If,  however,  my  view  of  the  law 
is  correct,  it  would  seem  only  good  business  judgment  for 
you  to  make  such  changes  in  your  methods  of  operation  as 
will  avoid  any  possibility  of  conflict  with  your  clients,  even 
though  no  such  possibility  may  be  presently  foreseen. 

Again  let  me  say  that,  if  you  desire  to  discuss  the  matter 
personally,  I  shall  be  glad  to  arrange  a  conference  at  your 
convenience. 

Very  truly  yours, 

John  L.  Geraghty 

I  Regional  Administrator 

By  A.  Marvin  Lungren 
Attorney 

Tr.  589-590. 

COMMISSION'S  EXHIBIT  6. 

United  States 

SECURITIES  AND  EXCHANGE  COMMISSION 

Regional  Office 
444  Seventeenth  Street 
Denver  2,  Colorado. 

May  12, 1945. 

Mrs.  Arleen  W.  Hughes 
E.  W.  Hughes  &  Company 
515  Exchange  National  Bank  Building 
Colorado  Springs,  Colorado 

Dear  Mrs.  Hughes: 

This  is  with  reference  to  the  conference  among  you,  Mr. 
McCreery,  myself  and  Mr.  Lungren  of  my  staff  which  was 
held  at  Mr.  McCreery ’s  office  on  April  6.  During  that  con¬ 
ference  you  raised  certain  questions  regarding  disclosures 
which  would  comply  with  the  opinion  of  Mr.  Treanor,  Di- 
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rector  of  the  Commission’s  Trading  and  Exchange  Division, 
published  in  Investment  Advisers  Act  Release  No.  40,  a 
copy  of  which  you  had  previously  received.  Your  questions 
related  particularly  to  the  opinion  expressed  in  that  release 
that  an  investment  adviser  must  disclose,  when  dealing  with 
a  client,  “the  best  price  at  which  the  transaction  could  be 
effected  by  or  for  the  client  elsewhere  if  such  price  is  more 
advantageous  to  the  client  than  the  actual  purchase  or  sale 
price”. 

Where  an  adviser  deals  as  principal  with  one  of  his  clients, 
the  release  states  that  he  should  disclose,  among  other  things, 

“(b)  the  cost  to  the  adviser  of  any  security  which  he 
proposes  to  sell  to  his  client  (or,  if  he  proposes  to  buy 
a  security  from  his  client  and  knows  or  is  reasonably 
certain  of  the  price  at  which  it  is  to  be  resold,  a  state¬ 
ment  of  that  price),  and  (c)  the  best  price  at  which  the 
transaction  could  be  effected  by  or  for  the  client  else* 
where  if  such  price  is  more  advantageous  to  the  client 
than  the  actual  purchase  or  sale  price.” 

It  was  not  intended  to  suggest  in  clause  (c)  above  that 
the  adviser  must  disclose  the  best  price  available  anywhere 
in  the  country.  It  is  sufficient  for  him  to  disclose  the  best 
price  which  he  can  ascertain  through  the  exercise  of  reason* 
able  diligence.  Where  there  is  a  single  primary  market 
for  the  security — for  example,  in  many  cases  of  securities 
listed  on  the  New  York  Stock  Exchange — it  may  be  sufficient 
for  the  adviser  simply  to  check  the  primary  market  (unless, 
of  course,  he  knows  of  a  better  price  elsewhere). 

In  general,  the  required  disclosures  are  the  same  with 
reference  to  a  security  whether  the  market  is  thin  or  active. 
In  either  case  the  adviser  need  make  no  disclosure  of  an  in¬ 
dependent  bid  or  offer  unless  the  best  bid  or  offer,  as  the 
case  may  be,  is  more  favorable  than  the  price  at  which  he 
proposes  to  buy  from  or  sell  to  his  client.  Moreover,  there  is 
nothing  to  prevent  the  adviser,  when  disclosing  the  current 
market,  from  stating  that  the  number  of  shares  or  bonds 
bid  for  or  offered  elsewhere  is  limited  in  amount,  or  from 
adding  any  other  fact  or  qualification  which  is  not  in  itself 
misleading. 
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After  full  consideration,  I  do  not  believe  that  the  require¬ 
ment  described  in  clause  (c)  can  be  met  by  an  attempt  to 
disclose  any  so-called  “retail”  price  of  a  security.  In  the 
first  place,  clause  (c)  refers  to  “the  best  price  at  which  the 
transaction  could  be  effected  by  or  for  the  client  else¬ 
where  *  *  V*  The  best  price  at  which  the  transaction 
could  be  effected  for  the  client  on  a  brokerage  basis  would,  of 
course,  be  the  best  bid  or  offer  (as  the  case  may  be)  available 
to  the  broker.  We  would  have  no  objection  to  the  adviser’s 
stating  that  the  client  would  have  to  pay  a  reasonable  com¬ 
mission  in  effecting  a  transaction  through  a  broker  elsewhere. 
In  the  second  place,  it  would  be  extremely  difficult  in  any 
event  to  attempt  to  determine  the  best  “retail”  price  of  the 
security  at  a  given  time,  as  distinguished  from  the  best  bid 
or  offer  in  the  dealers’  market.  In  the  course  of  various 
over-the-counter  surveys  we  have  encountered  a  great  many 
cases  in  which  a  customer  was  able  to  obtain  securities 
through  a  broker  (and  in  some  cases  from  a  dealer)  at  a 
total  cost  not  exceeding  the  best  offer  concurrently  published 
by  any  dealer;  and,  similarly,  customers  selling  over  the 
counter  often  receive  a  price  as  high  as  the  best  bid  of  the 
market  For  these  reasons,  it  is  our  view  that  a  dealer- 
adviser  could  not  satisfy  the  duty  described  in  clause  (c) 
by  a  disclosure  of  any  price  less  favorable  than  the  best  offer 
or  the  best  bid,  as  the  case  may  be,  which  he  could  discover 
through  the  exercise  of  reasonable  diligence. 

The  requirement  that  the  adviser  exercise  reasonable  dili¬ 
gence  to  determine  the  best  price  at  which  the  transaction 
could  be  effected  by  or  for  the  client  elsewhere  should  in¬ 
volve  little,  if  any,  burden  in  many  instances.  I  assume  that 
the  adviser,  when  effecting  transactions  for  his  own  account 
with  other  dealers,  uses  reasonable  diligence  to  determine 
what  is  the  best  bid  or  offer,  as  the  case  may  be.  As  a  re¬ 
sult,  where  the  adviser  offsets  a  sale  to  or  purchase  from 
a  client  by  an  approximately  contemporaneous  purchase  or 
sale  with  another  dealer,  the  disclosures  required  under 
clauses  (b)  and  (c)  will  normally  be  identical;  by  disclosing 
his  cost  (or  his  resale  price  in  the  case  of  a  purchase  from  a 
client)  the  adviser  will  automatically  have  satisfied  the  re¬ 
quirements  of  both  clause  (b)  and  clause  (c),  provided  that 
he  exercises  reasonable  diligence  in  effecting  the  offsetting 
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transaction.  I  am  advised  by  Counsel  to  the  Trading  and 

Exchange  Division  at  our  headquarters  in  Philadelphia  that 

it  is  unnecessary  in  such  cases  for  the  adviser  to  set  forth 

* 

the  same  price  twice  under  two  different  labels.  Instead, 
it  is  sufficient  if  the  adviser  simply  advises  the  client  of  his 
approximately  contemporaneous  cost  or  resale  price. 

Of  course,  wherever  the  adviser  does  not  effect  an  ap¬ 
proximately  contemporaneous  offsetting  transaction,  he  must 
comply  literally  with  the  duty  described  in  the  above  clause 
(c)  as  well  as  with  that  described  in  clause  (b). 

I  turn  now  to  the  question  of  the  timing  of  these  dis¬ 
closures  and  the  required  consent.  As  I  have  pointed  out 
in  our  previous  discussions,  and  as  Release  No.  40  explains, 
Section  206(3)  of  the  Investment  Advisers  Act  requires  that 
written  disclosure  of  the  capacity  in  which  the  adviser  pro¬ 
poses  to  act  be  given  and  that  the  clients  consent  be  obtained 
prior  to  the  completion  of  each  transaction  in  which  the  ad¬ 
viser  acts  as  principal  or  as  broker  for  a  third  person.  The 
Act  contains  no  definition  of  the  phrase  “completion  of  the 
transaction”.  In  general,  however,  the  definition  of  that 
phrase  contained  in  Rule  X-15C1-1  under  the  Securities  Ex¬ 
change  Act  of  1934  may  serve,  by  way  of  analogy,  as  a  guide 
to  the  meaning  of  the  phrase  in  the  Investment  Advisers  Act. 
There  is  no  specific  statutory  requirement  that  the  other  dis¬ 
closures  discussed  above  be  in  writing  and  there  is  no  defini¬ 
tive  provision  relating  to  the  time  of  giving  these  disclosures. 
It  is  clear,  however,  that  the  client  cannot  be  held  to  any 
transaction  until  he  has  received  all  of  the  required  dis¬ 
closures  and  found  them  agreeable. 

As  you  know,  Rule  X-15C1-4  under  the  1934  Act  requires 
certain  disclosures  in  brokers’  and  dealers’  confirmations. 
In  general,  where  an  adviser  acting  as  principal  makes  the 
disclosures  discussed  above,  he  will  have  more  than  satisfied 
the  requirements  of  Rule  X-15C1-4.  Moreover,  the  disclo¬ 
sures  discussed  above  and  in  Investment  Advisers  Act  Re¬ 
lease  No.  40  are  applicable  only  where  the  adviser  sells  to 
or  purchases  from  his  client  as  principal,  or  sells  to  or  pur¬ 
chases  from  his  client  as  agent  for  some  other  person.  If  he 
acts  as  agent  for  his  client  alone,  using  reasonable  diligence 
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to  execute  the  client’s  order  at  the  best  available  price  as  an 
agent  must,  the  disclosures  specified  in  Buie  X-15C1-4  would 
normally  be  sufficient. 

You  will  appreciate  that  the  opinions  expressed  above  are 
intended  to  supplement,  not  to  supplant,  Release  No.  40,  and 
that  they  are  my  personal  opinions  and  those  of  the  Trading 
and  Exchange  Division  rather  than  rulings  of  the  Commis¬ 
sion. 

If  you  have  any  further  questions,  do  not  hesitate  to  com¬ 
municate  with  me.  I  should  appreciate  your  informing  me 
whether  you  propose  to  make  such  changes  in  your  methods 
of  operation  as  will  comply  with  the  minimum  disclosures  to 
be  made  by  an  investment  adviser,  as  explained  in  Release 
No.  40  and  this  letter. 

Very  truly  yours, 

John  iL  Geraghty 
Regional  Administrator 

Tr.  591-594. 

COMMISSION'S  EXHIBIT  7. 

For  IMMEDIATE  Release  Monday,  February  5,  1945. 

SECURITIES  AND  EXCHANGE  COMMISSION 

Philadelphia 

INVESTMENT  ADVISERS  ACT  OF  1940 
Release  No.  40 

SECURITIES  EXCHANGE  ACT  OF  1934 
Release  No.  3653 

SECURITIES  ACT  OF  1933 
Release  No.  3043 

The  Securities  and  Exchange  Commission  today  made 
public  an  opinion  by  James  A.  Treanor,  Jr.,  Director  of  its 
Trading  and  Exchange  Division,  to  the  effect  that  it  is  un¬ 
lawful  for  an  investment  adviser  (whether  or  not  registered 
under  the  Investment  Advisers  Act)  to  effect  a  transaction 
with  or  for  a  client,  either  as  a  principal  or  as  a  broker  fot* 
another  person,  unless  he  obtains  the  client’s  consent  on  the 
basis  of  full  disclosure  of  any  adverse  interest  he  may  have. 
This  disclosure,  the  opinion  states,  must  include  a  statement 
of  the  capacity  in  which  the  investment  adviser  proposes  to 
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act,  the  cost  of  the  security  to  the  investment  adviser  where 
he  proposes  to  sell,  and  the  best  price  at  which  the  transac-  j 
tion  could  be  effected  by  or  for  the  client  elsewhere  if  such 
price  is  more  advantageous  to  the  client  than  the  actual  pur¬ 
chase  or  sale  price.  The  opinion  states  further  that  (except 
where  no  advice  is  rendered  as  to  the  particular  transaction)  i 
the  Investment  Advisers  Act  requires  in  the  case  of  a  regis¬ 
tered  investment  adviser  that  the  disclosure  of  capacity  be 
given  in  writing  and  the  client’s  consent  obtained  before  the 
completion  of  each  transaction  of  the  types  in  question. 

The  text  of  the  opinion  follows : 

“The  question  has  been  presented  whether  it  is  per¬ 
missible  for  an  investment  adviser  to  sell  a  security 
to  or  buy  a  security  from  a  client.  You  ask  also  what! 
disclosure  is  necessary  if  such  a  transaction  is  per¬ 
missible. 

“Section  206  of  the  Investment  Advisers  Act  of  1940 
provides : 

“  ‘It  shall  be  unlawful  for  any  investment  adviser 
registered  under  section  203,  by  use  of  the  mails  or  any 
means  or  instrumentality  of  interstate  commerce,  di¬ 
rectly  or  indirectly — 

(1)  to  employ  any  device,  scheme,  or  artifice  to  de¬ 
fraud  any  client  or  prospective  client; 

(2)  to  engage  in  any  transaction,  practice,  or  course 
of  business  which  operates  as  a  fraud  or  deceit  upon  any 
client  or  prospective  client; 

(3)  acting  as  principal  for  his  own  account,  know¬ 
ingly  to  sell  any  security  to  or  purchase  any  security 
from  a  client,  or  acting  as  broker  for  a  person  other 
than  such  client,  knowingly  to  effect  any  sale  or  pur¬ 
chase  of  any  security  for  the  account  of  such  client,  with¬ 
out  disclosing  to  such  client  in  writing  before  the  com¬ 
pletion  of  such  transaction  the  capacity  in  which  he  is 
acting  and  obtaining  the  consent  of  the  client  to  such 
transaction.  The  prohibitions  of  this  paragraph  (3) 
shall  not  apply  to  any  transaction  with  a  customer  of 
a  broker  or  dealer  if  such  broker  or  dealer  is  not  acting 
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as  an  investment  adviser  in  relation  to  such,  transac¬ 
tion.’ 

“An  investment  adviser  is  a  fiduciary.  As  such  he 
is  required  by  the  common  law  to  serve  the  interests 
of  his  client  with  undivided  loyalty.  In  my  opinion  a 
breach  of  this  duty  may  constitute  a  fraud  within  the 
meaning  of  clauses  (1)  and  (2)  of  Section  206  of  the 
Investment  Advisers  Act  (as  well  as  the  anti-fraud  pro¬ 
visions  of  the  Securities  Act  of  1933  and  the  Securities 
Exchange  Act  of  1934). 

“It  follows  that  an  investment  adviser  may  not  effect 
a  transaction  as  principal  with  a  client  unless  he  ob¬ 
tains  the  client’s  consent  to  the  transaction  after  fully 
disclosing  any  adverse  interest  he  may  have,  together 
with  any  other  information  in  his  possession  which  the 
client  should  possess  in  order  to  determine  whether  he 
should  enter  into  the  transaction.  The  disclosure  should 
include,  as  a  minimum,  (a)  the  capacity  in  which  the 
investment  adviser  proposes  to  act,  (b)  the  cost  to  the 
adviser  of  any  security  which  he  proposes  to  sell  to  his 
client  (or,  if  he  proposes  to  buy  a  security  from  his 
client  and  knows  or  is  reasonably  certain  of  the  price 
at  which  it  is  to  be  resold,  a  statement  of  that  price), 
and  (c)  the  best  price  at  which  the  transaction  could 
be  effected  by  or  for  the  client  elsewhere  if  such  price 
is  more  advantageous  to  the  client  than  the  actual  pur¬ 
chase  or  sale  price.  Moreover,  any  disclosure  of  the 
cost  to  the  investment  adviser  (or  the  price  he  expects 
to  receive  on  resale)  should  be  so  phrased  that  its  full 
import  is  obvious  to  the  client.  The  disclosure  should 
include  a  statement  of  the  total  amount  of  the  cost  or 
resale  price  (or  the  total  profit)  in  dollars  and  cents ;  it 
would  not  suffice,  in  my  opinion,  merely  to  express  a 
formula  by  which  those  amounts  may  be  computed,  or 
to  limit  the  disclosure  to  a  percentage  figure  or  to  a 
maximum  number  of  points  or  dollars  per  share  or 

bond. 

“What  has  been  said  thus  far  is  not  limited  to  invest¬ 
ment  advisers  who  are  registered  under  the  Investment 
Advisers  Act.  Although  Section  206  of  that  Act  applies 
only  to  registered  investment  advisers,  the  over-all  effect 
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of  the  anti-fraud  provisions  of  the  Securities  Act  of 
1933  and  the  Securities  Exchange  Act  of  1934  is  to 
cover  any  transaction  in  a  security  by  any  person  where 
use  is  made  of  the  mails  or  of  some  means  or  instru¬ 
mentality  of  interstate  commerce.  Consequently,  in¬ 
vestment  advisers  who  are  exempted  from  registration 
by  one  of  the  clauses  of  Section  203  (b)  of  the  Investment 
Advisers  Act  are  nevertheless  subject  to  the  anti-fraud 
provisions  of  the  1933  and  1934  Acts  when,  notwith-  , 
standing  their  fiduciary  status,  they  seek  to  deal  with 
clients  on  a  principal  basis.  j 

i 

“It  is  not  essential  that  the  disclosure  of  adverse  in¬ 
terest  be  in  writing  so  far  as  clauses  (1)  and  (2)  of 
Section  206  of  the  Investment  Advisers  Act,  as  well  as 
the  anti-fraud  provisions  of  the  1933  and  1934  Acts, 
are  concerned.  However,  aside  from  the  general  re¬ 
quirement  of  full  disclosure  and  consent  imposed  by 
these  provisions,  clause  (3)  of  Section  206  of  the  Invest¬ 
ment  Advisers  Act,  which  applies  only  to  registered  in¬ 
vestment  advisers,  requires  specifically  that  the  disclo¬ 
sure  of  the  capacity  in  which  the  investment  adviser  is 
acting  be  given  in  writing  and  the  clients  consent  ob¬ 
tained  before  the  completion  of  the  transaction.  In  my 
opinion  the  requirements  of  written  disclosure  and  of 
consent  contained  in  this  clause  must  be  satisfied  before 
the  completion  of  each  separate  transaction.  A  blanket 
disclosure  and  consent  in  a  general  agreement  between 
investment  adviser  and  client  would  not  suffice. 

“It  will  be  noted  that  the  specific  provisions  of  clause 
(3)  of  Section  206  do  not  apply  ‘to  any  transaction  with 
a  customer  of  a  broker  or  dealer  if  such  broker  or  dealer 
is  not  acting  as  an  investment  adviser  in  relation  to 
such  transaction. 11  Whether  an  investment  adviser  is 
subject  to  the  duties  of  a  fiduciary  under  clauses  (1)  and 
(2)  (and  under  the  anti-fraud  provisions  of  the  1933 
and  1934  Acts)  in  respect  of  such  a  transaction  depends 
on  all  the  facts  (including  the  type  of  general  investment 
advice  rendered)  in  each  case. 

1In  any  event,  of  course.  Section  15  (c)  (1)  of  the  Securities  Exchange 
Act  of  1934,  and  the  Commission’s  Rule  X-15C1-4  thereunder  require 
every  broker  or  dealer  to  give  his  customer  written  notification  of  his 
capacity  “at  or  before”  the  completion  of  each  transaction. 
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“Everything  which  has  been  said  thus  far  with  re¬ 
spect  to  a  transaction  in  which  an  investment  adviser 
buys  or  sells  for  his  own  account  as  principal  applies 
equally  to  a  transaction  for  the  account  of  a  client  in 
which  the  investment  adviser  acts  as  a  broker  for  some 
other  person.  In  such  a  transaction,  of  course,  it  is  the 
investment  adviser’s  total  commission  which  must  be 
disclosed  in  dollars  and  cents. 


“Finally,  it  must  be  borne  in  mind  that  this  opinion 
is  limited  to  the  requirements  of  federal  law.  I  can  ex¬ 
press  no  opinion  as  to  the  applicable  state  law.  It  is 
clear,  however,  that  investment  advisers,  in  addition  to 
complying  with  the  federal  law,  are  subject  to  whatever 
restrictions  or  requirements  the  common  law  or  statutes 
of  the  particular  state  impose  with  respect  to  dealings 
between  persons  in  a  fiduciary  relationship.” 

Tr.  595-597. 

COMMISSION'S  EXHIBIT  8. 


Mr.  John  L.  Geraghty, 

Regional  Administrator, 

Securities  and  Exchange  Commission, 
444  Seventeenth  St., 

Denver  (2),  Colorado. 


June  29,  1945. 


Dear  Mr.  Geraghty: 

We  have  had  under  consideration  your  letter  of  May  12, 
1945,  the  opinion  of  February  5,  1945,  of  James  A  Treanor, 
Jr.,  Director  of  the  Commission’s  Trading  and  Exchange 
Division  (Release  #40)  referred  to  in  your  letter,  and  the 
pertinent  provisions  of  the  Investment  Advisers  Act. 

It  is  our  conclusion  that  our  “Client”  Contract  and  other 
business  operations,  with  which  you  are  entirely  familiar, 
comply  with  the  law  both  in  letter  and  in  spirit.  Accordingly, 
we  do  not  deem  it  necessary  to  make  any  changes  in  our 
methods  of  operation. 

Yours  very  truly, 

E.  W.  Hughes  and  Company 
By:  Arleen  W.  Hughes. 


Tr.  598. 
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• 

8-28-44 

8-29-44 

8-30-44 

8-31-44 

9-1-44  9-2-44 

AMER 

Araer  Gas  3/5-53 

90-1 

90%-l% 

90%-l% 

91%-2% 

APL 

Amer  Pow  &  L  $5  Pfd. 

51-% 

50y2-l 

51-% 

50%-i% 

50-1 

AUS 

Amer  Util  Serv  6/64 

104%-5% 

”  ”  ”  $6  Pfd. 

26%-7 

»> 

”  99  99  Common 

30*-35* 

ARIZ 

Arizona  Edison  Common 

IIV2-V4 

11%-12 

11%-12% 

11%  bid 

11%-12% 

SD 

Balt  &  Ohio  SW  Div  3 % 

67%-8% 

67%-8% 

67y2-8y2 

67%-8% 

67%-8% 

BA 

Boston  &  Alb  4%  1950  78  85%-6% 

85%-6 

CAN 

Canadian  Util  5-55 

104-% 

103% -4% 

CET 

Cen  El  &  T  Common 

3%-% 

CSE 

Cen  Sts  Edison  3s-50 

98%  bid 

CIT 

Citizens  Util  3s-55 

66-7 

66-7% 

»>  .r 

99  99  Common 

3%-4% 

• 

CIN 

Cinn.  Ind.  3/5-65 

71-2 

70%-2 

70-2 

COL 

Colonial  UtiL  Common 

7-% 

7-% 

7%-% 

CNG 

Commonwealth  Gas  6/48 

62%-4% 

62% -4 

CNGC 

”  99  Commonl%-% 

CONS 

Cons  Elec  &  G  6/62  “B” 

96y2-7y2 

96%-7% 

CRES 

Cres  Pnb  Serv  6/54 

95-6% 

95%-7 

96%-8% 

97%-8% 

97-9 

FED 

Federal  Water  &  G  Com 

14%-15% 

15-% 

14%-15x 

GEN 

Genesee  Valley  G  6/56 

77%-80 

77%  bid 

77%-80 

GRAN  1 

Granite  City  Con  5/63 

99-100 

HAM 

Hamilton  Gas  4s-53 

86  bid 

86%-8% 

87  bid 

HOW 

Howell  Elec  M.  Common 

*-% 

4-44 

INT 

Inter.  Tel.  5/55 

93%-4% 

93%-% 

93%-% 

92-% 

92%-% 

INST 

Interstate  Power  5/57 

95-7/8 

95%-% 

95%-% 

JFC. 

JAMESTOWN  Fr.  4/59 

76%-9 

75-9 

75-9 

77-9 

• 

lvht  : 

Lehigh  Val  H  T  5/54 

62-% 

61%-2% 

61-2% 

LVNY 

”  ”  41/2-50 

69-70% 

69%-70% 

70-% 

69-70 

68%-70% 

• 

(R  65  bid) 

TERM 

Lehigh  Val  Term  5/51 

(69-70) 

67%-9 

67%-8% 

MINN 

Minn  &  Ont  Pap  5/50 

103%-% 

103%-% 

_ 

Mission  Oil  Common 

15%-16%  • 

15%-16% 

15%-16% 

MOH 

Mohawk  &  Mai  4/91 

66%-7% 

66^^™ 

66i/4-8 

(R  52%-4) 

(R  52-3%)  (R52y2-4y2) 

ME 

Morris  &  Essex  3%/2000 

(55-%) 

55%-% 

55-6i/2 

(551/2-6)  (55%-7y2) 

NYW 

New  York  Water  Pfd. 

65%-7 

651/2-63,4 

65-6% 

66%-7  69-y8 

OSH 

Ohio  Service  H.  Pfd. 

72-4 

PLP 

Peoples  L  &  P  Pfd 

49%-50 

50-% 

50-1 

50-% 

PUCC 

Public  Util  Cons  5%/48 

102%-3 

102-3 

REP 

Republic  Dr  &  T  Pfd. 

4?4-5% 

/ 

REPC 

Republic  Dr  &  T  Common  2%-% 

2i/4-34 

- 

SEC 

Southeastern  Tel  Com 

14%  bid 

SEA 

Seattle  Gas  5s-54 

101-% 

SOE 

Southeastern  G  &  W  6/54 

86%  bid 

87  bid 

SO 

Southern  Cit  Util  5/58 

96%-7% 

96y>-7% 

. 

96%-7% 

COLO 

Southern  Colo  P.  Pfd. 

75-6  T 

74-9 

70-8 

SOWESTC 

Southwest  Cons  Com 

2%  bid 

DEB 

Southwest  Nat  G  (Stpd) 

' 

6-66 

97  bid 

97-9 

SPFD 

”  ”  ”  Pfd. 

83  bid 

TGU 

Texas  Gas  Util  2/6-51 

32% -3% 

32%-3% 

UDTA 

United  Drill  “A” 

7-1/4 

7-3/8 

7%-% 

UDTB 

99  9l 

4-1/4 

4-% 

4-% 

UPU 

United  Pub  Util  6/60 

104%-5% 

104i/2-5 

104y2-5% 

104% -5% 

99 

”  ”  ”  5%/60 

104%-5% 

104% -5% 

99 

”  *”  ”  $3  Pfd. 

34V2-5% 

34-5 

33%-4i/4 

99 

”  ”  ”  $2.75  Pfd 

3234-334 

33-4 

32%-3% 

99 

99  99  99  Common 

y4-% 

20^-404 

Utah  Ice  and  Storage  4/5-54 

90-2 

(R  62%-4%  R  62%-3%  R  62%-!%  R  62%-3%  R  62%-4% 

WS 

West  Shore  4s-2361 

(661/2-8% 

67-8ys 

66%-7i/> 

66%-7%  66V4-7% 

Southwest  Nat  Gas  Common 

1.90-2.10 

1.95-2.05 

1.95-2.10 

1.95-2.10  1.95-2.10 

Nat*l  Term  Pfd. — 


Nat’l.  Term.  Com. 
Franklin  Pfd. 


”  Common 
Bayway  Common 
Yates  Amer,  Mch,  Co,  Common 
Carolina  Mt  Power  6a-51 
”  .  “  Prior  Pfd. 

Granite  City  Con,  Common 
Fast  Tenn,  Pfd, 

Fairbanks  Pfd, 

Fairbanks  Common 
National  Folding  Ho*  Common 
New  Orleans  Ct,  No.  as/8039 
TCP  Common 
WU  Distributing 


73/4-8 

103/8-% 

3%-% 

1.95-2.10 
714-8 
32  bid 
120%  bid 
151-251 
96  bid 
70  bid 
3%  bid 
46  bid? 
66-7% 
ofd  JO* 

•*  JO* 


SECURITIES  AND  EXCHANGE  COMMISSION 


261 


Tr.  605-606. 

COMMISSION'S  EXHIBIT  18. 

August  25,  1944 

Mr.  and  Mrs.  Clark  M.  Weaver, 
c/o  Platte  Avenue  Floral  Co., 

1417  East  Platte  Avenue, 

Colorado  Springs,  Colorado. 

My  dear  Mr.  and  Mrs.  Weaver: —  < 

We  enclose  herewith  a  “Memorandum  of  Agreement”  be-  j 
tween  our  “ Company’ ’  and  you  as  “client,”  covering  trans-  1 
actions  and  course  of  dealings  between  us  in  the  sale  and  i 
purchase  by  you  of  bonds,  stocks  and  securities. 

As  you  will  note  from  the  recitals  of  the  Agreement  we,  as 
“dealer”,  “broker”  and  “investment  adviser”  are  required 
to  register  with  the  Securities  and  Exchange  Commission, 
pursuant  to  the  “Securities  Exchange  Act  of  1934”  and  the 
“Investment  Advisers  Act  of  1940,”  and  otherwise  to  con-  ; 
form  to  the  provisions  of  said  Acts  and  the  rules  and  regula¬ 
tions  promulgated  thereunder.  We  have  so  registered.  In 
that  behalf  it  is  also  necessary  hereafter,  as  between  the 
“Company”  and  you  as  “client,”  to  define  our  respective 
rights  and  obligations  by  appropriate  articles  of  Agreement, 
which  we  believe  are  set  forth  clearly  and  concisely  in  the 
enclosed. 

We  have  signed  both  copies  of  the  Agreement.  If  satis¬ 
factory  to  you,  please  sign  them,  returning  one  copy  to  us 
and  holding  one  copy  for  your  files. 

Yours  very  truly, 

E.  W.  Hughes  and  Company 
By:  Ableen  W.  Hughes 
By:  A.R.M. 


Tr.  702. 
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COMMISSION'S  EXHIBIT  19. 

August  25,  1944 

Mr.  and  Mrs.  Clark  M.  Weaver, 
c/o  Platte  Avenue  Floral  Co., 

1417  East  Platte  Avenue, 

Colorado  Springs,  Colorado. 

My  dear  Mr.  and  Mrs.  Weaver: — 

Enclosed  find  statements  showing — 

SOLD  TO  YOU : 

10  Shares  United  Public  Utilities,  $3 

Preferred  @  37 . $  370.25 

200  Shares  Southwest  Natural  Gas  Company 

Common  @  2.60  . $  520.25 

50  Shares  Colonial  Utilities  Corporation, 

Capital  @  8  ys  . $  406.50 


Total  $1,297.00 

Please  give  us  your  check  for  $1,297.00.  We  will  have  the 
securities  registered  in  your  name  and  will  advise  you  when 
they  are  ready  for  delivery. 

I  am  also  enclosing  Memorandum  of  Agreement  as  dis¬ 
cussed  with  you  over  the  telephone.  You  can  return  one  of 
these  copies  to  me  when  you  mail  or  deliver  to  me  the  check. 

-  Thank  you  for  this  business.  With  kind  regards,  I  am. 

Most  sincerely, 

Arleen  W.  Hughes. 


Tr.  703. 
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COMMISSION’S  EXHIBIT  20  (Excerpts). 

E.  W.  HUGHES  AND  COMPANY 
Investment  Securities 

Bessie  R.  and  Howard  A.  Hart,  July  17,  1945 

As  Principal,  we  have  this  day  sold  to  yon  the  following 

securities : 

50  Shares  The  Arundel  Corpora¬ 
tion,  Common  @  26*4  1,312.50 

Ins.  &  post.  .25  1,312.75V 

E.  W.  HUGHES  and  COMPANY 
Investment  Securities 

Bessie  R.  and  Howard  A.  Hart,  July  17,  1945 

As  Principal,  we  have  this  day  sold  to  you  the  following 

securities : 

100  Shares  National  Terminals, 

Common  @  9  y2  950.00 

Post,  and  ins.  .25  950.25V 

Tr.  704,  706. 

COMMISSION'S  EXHIBIT  21  (Excerpts). 

E.  W.  HUGHES  and  COMPANY 
Investment  Securities 

Don  A.  Vanderhoof  September  1,  1944 

As  Principal,  we  have  this  day  sold  to  you  the  following 

securities : 

i 

100  Shares  Southwest  Natural  Gas 
Company,  Com¬ 
mon  @  2.60  260.00 

Post.  &  Ins.  .25 


260.25 
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E.  W.  HUGHES  AND  COMPANY 

i 

Investment  Securities 

Don  A.  Vanderhoof.  August  14,  1945. 

As  Principal,  we  have  this  day  sold  to  you  the  following 

securities : 

30  Shs.  Southern  Colorado  Power 

Company  Common  @11  $  330.00 
Ins.  and  Post  .25 


$  330.25 

§•  E.  W.  HUGHES  and  COMPANY 

Investment  Securities 

Dr.  D.  A.  Vanderhoof  Aug.  9,  1945 

As  Principal,  we  have  this  day  sold  to  you  the  following 

securities : 

I 

125  Shs.  National  Terminal,  Com- 
,  mon  @  §y2  $1,187.50 

Ins.  &  Postage  .25 


$1,187.75 

E.  W.  HUGHES  and  COMPANY 

l 

Investment  Securities 

D.  A.  Vanderhoof  Aug.  7,  1945 

As  Principal,  we  have  this  day  sold  to  you  the  following 

securities : 

25  Shs.  Clarage  Fan  Company, 

Common  @  15  $  375.00 

Ins.  &  Postage  .25 


$  375.25 
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E.  W.  HUGHES  and  COMPANY 
Investment  Securities 

Don  A.  Vanderhoof  January  24,  1945 

As  Principal,  we  have  this  ,  day  sold  to  you  the  following 

securities : 

10  Shares  Mission  Oil  Company, 

Common  @  20 Ys  205.00 

Post.  &  Ins.  .25 


205.25 

Tr.  726,  731,  732,  733,  740. 

COMMISSION'S  EXHIBIT  23  (Exempts). 

E.  W.  HUGHES  AND  COMPANY 


Investment  Securities 

Frank  E.  and  Lillian  I.  Nemec.  August  17, 1945. 

As  Principal,  we  have  this  day  sold  to  you  the  following 

securities : 

$2,000  Associated  Gas  and  Electric 
Income  Debenture 

334  due  1978  @4934  $  995.00 

Ins  and  Post  .35 

V  $  995.35 

E.  W.  HUGHES  and  COMPANY 
Investment  Securities 

Frank  E.  Nemec  and  Lillian  L  Nemec  September  1, 1944 

As  Principal,  we  have  this  day  sold  to  you  the  following 

securities : 

100  Shares  Southwest  Natural  Gas 

Company,  Common 

@  2.60  260.00 

Post.  &  Ins.  .25 


Tr.  766,  770. 


260.25 
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COMMISSION'S  EXHIBIT  24  (Excerpts). 

E.  W.  HUGHES  AND  COMPANY 
Investment  Securities 

Amanda  Schmidt  February  7,  1945 

As  Principal,  we  have  this  day  sold  to  you  the  following 

securities : 

50  Shares  Colonial  Utilities  Corpo¬ 
ration,  Capital  @  11%  556.25 

Post.  &  Ins.  .25 


556.50 

E.  W.  HUGHES  and  COMPANY 
Investment  Securities 

Amanda  Schmidt  October  24,  1944 

As  Principal,  we  have  this  day  sold  to  you  the  following 

securities : 

$3,000  Morris  &  Essex  Railroad 
Company,  First  Refunding 
Gold  Mortgage  Bond, 

3 y2%  Hue  2,000  Coupon 

@  62%  $1,867.50 
Accrued  Interest  from 
June  1,  to  Oct.  26: 

4  mo.  25  da.  42.29 


Postage  &  Ins., 


1,909.79 

.35  $1,910.14 
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E.  W.  HUGHES  AND  COMPANY 
Investment  Securities 


Amanda  Schmidt  October  24,  1944 

As  Principal,  we  have  this  day  sold  to  you  the  following 

securities : 

50  Shares  United  Public  Utilities 

Corporation,  $3  Pre¬ 
ferred  Stock  @  39%  $1,962.50 

Postage  &  Ins.,  .25  $1,962.75 


Tr.  777-779. 

COMMISSION'S  EXHIBIT  25. 

February  18,  1946. 

Rev.  Gustav  A.  Peterson, 

Bethphage  Mission, 

Kearney  County, 

Axtell,  Nebraska. 

My  dear  Rev.  Peterson: — 

Your  letter  of  February  5,  1946,  regarding  the  investment 
of  $700,  has  been  received. 

Mrs.  Hughes  was  out  of  the  City  at  the  time  and  still  is, 
however,  we  got  in  touch  with  her  and  she  suggested  that 
you  consider  either  of  the  following: 

BUY: 

50  Shares  of  Southwest  Natural  Gas  Com¬ 
mon  @  approximately  $6  per  share _  $300.00 

25  Shares  of  Mission  Oil  Company  Com¬ 
mon  @  approximately  $29  per  share _  $725.00 

40  Shares  of  Giant  Portland  Cement  Com¬ 
pany  Common,  @  approximately  7%..  $295.00 

You  might  prefer  to  get  .some  Southwest  Natural  and 
Giant  Portland  Cement,  or  you  might  prefer  to  put  the 
money  all  in  Mission  or  part  in  Mission  and  part  in  one  of 
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the  other  two.  We  will  leave  this  matter  up  to  you  as  they 
are  all  good. 

The  reason  we  are  suggesting  the  Giant  Portland  Cement 
at  this  time  is  because  you  have  60  shares  of  it  which  were 
given  to  you  when  the  Southwest  Consolidated  Corporation 
made  a  distribution  on  November  13,  1945  of  1  share  of 
Giant  Portland  Cement  stock  for  each  share  of  Southwest 
Consolidated  owned.  It  would  be  nice  if  you  could  even 
this  out  to  100  shares  and  the  60  additional  shares  would 
do  it 

The  Giant  Portland  Cement  Company  was  incorporated 
in  Delaware  March  4, 1913,  as  successor  to  American  Cement 
Company  and  its  several  subsidiaries.  Its  properties  com¬ 
prise  cement  lands  and  plants  in  Egypt,  Lehigh  County,  Pa. 
and  cement  lands  on  Poughkeepsie  and  Jordan,  N.  Y.  The 
annual  capacity  is  about  1,300,000  barrels. 

The  Company  feels  that  with  the  end  of  the  war  the 
prospects  should  be  very  good.  They  say  that  demand  for 
cement  may  be  expected  to  spring  from  varied  sources.  State 
and  local  authorities  have  a  great  deal  of  deferred  highway 
and  road  work  to  undertake;  paving  accounts  normally  for 
perhaps  a  quarter  of  all  cement  consumption.  This  will 
be  supplemented  by  structural  construction  work  such  as 
bridges,  railroad,  municipal  and  public  utility  projects. 
Farmers  presumably  will  be  prosperous.  Farms  are  an  im¬ 
portant  cement  market,  perhaps  half  as  large  as  residential 
building. 

You  will  notice  how  the  Southwest  Natural  Gas  Common 
has  gone  up  and  it  is  due  for  a  further  rise.  You  paid  3.35 
for  the  100  shares  you  purchased  August  9,  1946,  and  now 
you  would  have  to  pay  almost  twice  as  much. 

Mission  also  has  gone  up  in  price.  You  have  paid  varying 
prices  for  yours,  ranging  from  13%  to  26.  Mission  is  the 
only  one  of  the  three  which  pays  a  dividend.  We  are  sug¬ 
gesting  the  others  for  price  appreciation. 

Everything  in  your  account  looks  good  at  this  time. 

You  can  advise  us  what  you  wish  to  do  about  the  invest¬ 
ment  of  the  $700,  and  we  will  abide  by  your  decision. 
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With  kind  regards,  I  am, 

Most  sincerely, 

Arleen  W.  Hughes 
(M.W.) 

P.  S.  Thank  you  for  sending  the  picture  showing  your  work 
at  the  Mission.  Would  like  to  know  more  about  it 
some  time.  j 

M.  Waterton 

Tr.  783-784. 

COMMISSION'S  EXHIBIT  26. 

July  25,  1946 

Mr.  Gustav  A.  Peterson 
Box  27, 

Axtell,  Nebraska 

•  i 

My  dear  Mr.  Peterson: 

Replying  to  your  letter  of  June  28. 

I  have  just  returned  from  the  East,  so  I  am  making  the 
following  suggestions  to  you. 

You  will  probably  have  for  investment  very  shortly  the 
following 


Cash,  mentioned  in  your  letter  $1,000.00 

$4.00  payment  on  Colonial  600.00 

Check  from  Southwest  Consolidated 
Liquidation  96.00 

Check  for  Cumberland  Gas  Scrip  79.20 


$1,775.20 

I  notice  there  are  one  or  two  good  investments  which  you 
do  not  have. 

The  following  are  the  ones  I  would  suggest,  and  you  can 
work  out  the  amounts  that  would  take  up  the  $1,775.20,  out¬ 
lined  above. 

Arundel  Corporation.  This  company  is  an  old  established 
company.  Their  business  is  various  types  of  heavy  equip¬ 
ment  work,  such  as  reclamation,  dredging,  building  dry 


270 


ABLEEN  W.  HUGHES,  ETC.  VS. 


docks,  dams,  roads,  tunnels,  etc.,  as  well  as  the  sale  of  sand, 
crushed  stone,  and  premixed  concrete.  They  have  a  good 
many  years  record  of  dividend  payments,  and  paid  even 
in  the  depression  years.  As  a  matter  of  fact,  in  1932,  which 
is  the  low  point  of  the  depression,  they  paid  a  dividend  of 
$3.00  per  year.  The  lowest  dividend  they  have  paid  is  $1.00, 
and  they  have  paid  $1.50  for  the  last  seven  years.  Their 
earnings  this  year  are  especially  good;  they  have  no  bonds 
or  preferred  stock,  and  only  438,375  shares  of  common  stock. 
This  stock  would  cost  you  some  place  around  $32.00  per 
share,  possibly  a  little  less.  I  think  it  would  be  a  good  addi¬ 
tion  to  your  investment  program. 

Another  that  you  do  not  have  is  American  Service  Com¬ 
pany  $3.00  Participating  Preferred  stock.  This  stock  is  the 
first  obligation  of  the  Company.  They  paid  a  $3.00  dividend 
and  an  extra  amount  based  on  earnings.  In  1945,  they  paid 
$3.64  per  share  and  earned  $9.17  per  share.  Their  business 
is  icing  of  refrigerator  cars,  cold  storage  and  the  distribution 
of  frozen  foods.  They  serve  about  43  cities,  located  in  12 
States.  This  would  cost  you  approximately  67  per  share. 

General  Public  Utilities  Common.  This  Company  is  not 
paying  dividends,  but  I  consider  it  a  very  under  priced  stock. 
It  is  the  stock  that  came  out  of  the  reorganization  of  As¬ 
sociated  Gas  and  Electric.  Its  business  is  Utilities  in 
Pennsylvania  and  New  York.  They  also  own  the  Manilla 
Electric  Company.  This  Company  was  reorganized,  and  the 
reorganization  Was  completed  in  the  spring  of  this  year. 
It  is  my  opinion  that  they  will  pay  a  dividend  shortly,  and 
thereafter  a  regular  dividend  as  their  earnings  are  very 
good.  The  stock  would  probably  cost  you  some  place  around 
22  or  23  per  share.  I  think  it  shows  great  possibilities  of 
price  increase. 

Trusting  that  some  of  these  will  appeal  to  you,  and  with 
kind  regards,  I  am 

Most  sincerely 
Ableen  W.  Hughes. 

P.  S.  Just  received  your  letter  that  you  had  not  re¬ 
ceived  the  securities  sent  you.  We  will  put  a  tracer  on  them. 

Tr.  785-787. 
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COMMISSION'S  EXHIBIT  28. 

July  28,  1945. 

Miss  Bertha  I.  Avery, 

808  Maple  Avenue, 

Rocky  Ford,  Colorado. 

My  dear  Miss  Avery : — 

Your  letter  of  July  20  was  brought  to  my  attention  upon 
my  return  from  Utah. 

The  word  “nominal”  as  applied  to  quotations,  is  always 
safe  because  it  doesn’t  mean  a  great  deal. 

Our  quotations  come  in  by  telegram  each  morning  from 
New  York  where  the  actual  market  is  on  most  of  the  se¬ 
curities. 

i 

The  Mission  Oil  Stock  was  confirmed  to  you  on  July  14 
at  24.  On  this  date,  the  stock  was  quoted  21-22.  This  means 
that  when  we  go  out  to  purchase  the  stock  it  will  cost  us  22 
plus.  It  may  be  22^  or  221/4.  In  this  particular  instance, 
the  Mission  Oil  stock  is  not  easy  to  purchase  and  we  usually 
have  to  pay  the  ask  price  or  something  a  trifle  higher  and 
the  market  on  the  day  that  the  stock  is  confirmed  to  you 
governs  our  price  to  you,  whether  we  have  purchased  the 
stock  previously  at  a  higher  cost  or  a  lower  cost.  ; 

We  act  in  practically  all  cases,  and  particularly  in  regard 
to  your  account  and  that  of  Mrs.  Brown,  as  an  Investment 
Adviser  or  Counselor.  In  other  words,  we  recommend  to 
you  what  we  think  you  should  purchase,  we  watch  it  for  you 
over  a  period  of  time  and  we  tell  you  if  we  think  you  should 
dispose  of  it  or  hold  it. 

We  do  not  like  accounts  who  buy  today  and  sell  tomorrow 
in  an  attempt  to  make  short  profits.  If  you  will  follow 
through  the  years  you  have  been  doing  business  with  us, 
you  will  find  that  we  have  done  practically  no  “trading”  in 
your  account.  When  we  have  recommended  the  sale  of  any¬ 
thing,  it  is  either  because  it  has  been  called  or  because  some 
change  has  been  made  in  it,  or  should  be  made,  and  not  be- 
„  cause  we  wanted  to  make  a  profit  by  selling  you  out  of  one 
thing  and  into  another.  We  figure  that  the  profit  we  make 
covers  our  service  on  the  particular  thing  purchased  for  as 
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long  as  you  hold  it,  which  we  find  averages  from  5  to  8  years. 
I  imagine  Walter  has  gone  into  all  of  this  with  you,  so  I  am 
probably  wasting  my  time  in  explaining  this. 

On  the  Mission  stock,  according  to  our  schedule  of  profits, 
we  could  have  charged  a  price,  based  on  that  day’s  quota¬ 
tion,  of  24 Yoy  but  as  you  had  purchased  a  number  of  things 
we  made  a  charge  of  24.  I  feel  that  the  price  charged  is 
thoroughly  justified  in  relationship  to  the  cost  and  in  rela¬ 
tionship  to  our  understanding  of  the  handling  of  your  ac¬ 
count. 

You  stated  in  your  letter  that  you  thought  the  stock  had 
been  down  to  a  price  of  19Vfc-2(%  011  July  20.  Our  wire  on 
July  20  shows  that  the  stock  was  21-2iy2.  As  you  know, 
there  has  been  a  selling  off  in  the  market  now  for  about  a 
week,  but  in  spite  of  this,  Mission  is  only  off  y2  point,  which 
I  think  is  holding  very  well.  From  July  15  to  July  27  the 
Industrial  stocks  as  a  group  are  off  2 y2  points  approxi¬ 
mately. 

You  bought  the  Mission  stock  as  an  investment.  You  are 
going  to  get  a  nice  income  on  it  and  I  hope  you  are  going 
to  make  a  nice  profit.  It  is  a  good  post  war  stock  and  a  stock 
that  we  have  spent  a  great  deal  of  time  studying.  If,  how¬ 
ever,  you  are  not  happy  with  the  situation,  I  do  not  want 
you  to  keep  the  stock,  for  I  will  purchase  it  back  from  you 
at  the  exact  price  I  charged  you. 

When  I  am  next  in  Rocky  Ford,  I  think  it  would  be  well 
if  I  would  discuss  this  matter  of  the  costs  and  confirmations 
a  little  more  thoroughly  with  you,  for  I  know  that  Lowell 
Collins  has,  without  probably  being  outspoken  about  it,  tried 
to  disquiet  you  about  your  securities  and  some  of  their  costs. 
I  feel  that  this  is  done  deliberately  and  maliciously,  but  I 
choose  to  ignore  it,  as  I  have  always  felt  that  if  I  attended 
to  my  own  affairs  and  gave  my  clients  a  square  deal,  they 
would  profit  by  it  and  so  would  I.  This  is  the  basis  on  which 
I  have  operated  for  years  and  it  has  paid  big  dividends  to 
me  and  to  my  accounts. 

I  don’t  blame  you  for  feeling  a  bit  jittery.  No  one  appreci¬ 
ates  more  than  I  do  the  good  bonds  in  your  account  that 
have  been  called  and  the  fact  that  it  is  very  nearly  impossible 
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to  get  that  grade  of  a  bond  or  that  kind  of  a  bond  with  any¬ 
thing  like  a  proper  return.'  As  I  told  yon  when  I  was  in 
Rocky  Ford,  there  is  a  change  going  on  that  almost  compels 
one  to  consider  common  stocks,  bnt  that  yon  have  to  bny  them 
carefully.  This  I  have  watched  very  closely  in  yonr  account 
and  I  do  not  think  yon  need  feel  any  concern.  It  is  my 
opinion  that  we  are  going  to  have  very  much  higher  prices 
for  a  time  after  this  war,  perhaps  three  to  five  years.  Some 
day,  in  the  future,  we  are  going  to  have  another  depression 
and  when  we  do  it  is  going  to  be  a  bad  one.  This,  you  can¬ 
not,  at  the  moment,  do  anything  about,  but  the  day  will  come 
when  we  will  have  to  face  it  and  at  that  time  we  wiH  probably 
find  it  wise  to  sell  a  good  many  of  your  securities  and  hold 
cash  for  a  time,  but  as  I  stated  to  you  before,  this  is  so  far 
in  the  future  that  I  don’t  think  we  can  of  should  do  anything 
about  it  at  the  moment. 

I  have  had  no  reply  from  Standard  and  Poor’s  about  the 
Utah  quote,  but  their  representative  was  in  the  office  yester¬ 
day  and  I  told  him  in  no  uncertain  terms  what  I  thought  about 
it.  He  agreed  with  me. 

By  the  way,  for  your  own  satisfaction  and  should  you  ever 
want  to  mention  it  to  Lowell  Collins,  I  will  have  Mr.  Hahn, 
the  President  of  the  Utah  Ice  and  Storage  Company,  write 
you  a  note  telling  you  what  the  Company  received  for  the 
Utah  bonds,  if  you  would  like  to  have  me  do  so. 

Regarding  the  Pueblo  bond.  I  wrote  Justice  Jackson  of 
the  Colorado  Supreme  Court,  whom  I  know  very  well,  and 
he  sent  me  the  copy  of  the  Opinion  on  the  matter.  It  is  12 
sheets  of  legal  sized  paper,  so  when  I  have  been  able  to  read  it 
through  I  will  write  and  give  you  the  answer  to  your  ques¬ 
tions.  I  should  be  able  to  answer  anything  about  it  after  I 
read  this  document. 

If  you  come  to  Camp  Carson  some  time,  I  wish  you  would 
let  me  know  and  either  come  up  to  the  office  or  have  lunch 
with  me  at  my  home.  At  all  events,  keep  in  touch  when  you 
can,  although  I  have  repeatedly  told  you  that  if  anything 
comes  up  I  will  get  in  touch  with  you. 

Mrs.  Brown  also  wrote  me  about  the  Mission  Oil  quotation 
and  was  kind  enough  to  send  me  the  actual  quotations  out  of 
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the  paper  for  the  18th,  19th  and  20th.  Before  closing  on 
this  Mission  quote,  I  would  like  to  say  that  on  the  18th 
Hutchison  quoted  the  stock  19^-20%  and  our  direct  wire 
from  New  York  that  morning  showed  the  quote  20%-211/£. 
On  the  19th  Hutchison  quoted  it  19*4-2014  again.  The  actual 
quote  from  New  York  was  20%-21i4.  On  July  20,  Hutchison 
quoted  it  19*£-20}4  again.  That  day  the  actual  quote  was 
21-2114.  I  think  someone  in  Hutchison’s  was  too  tired  to 
change  the  quote,  as  it  reads  identically  for  three  days  and 
this  seldom  occurs. 

I  intended  to  write  Mrs.  Brown  a  letter  about  this  Mis¬ 
sion,  but  in  order  to  save  me  writing  two  letters,  I  am  ask¬ 
ing  you  if  you  will  read  to  her  or  permit  her  to  read  the 
part  of  this  letter  concerning  Mission,  so  that  I  will  not  need 
to  re-write  the  same  thing  to  her. 

We  will  ship  the  securities  to  you  as  rapidly  as  we  can. 

'With  kind  regards,  I  am, 

Most  sincerely, 

Akleex  W.  Hughes 

AWH-W 

P.  S.  Please  sign  and  send  to  us  the  Letter  of  Transmittal 
which  the  Southern  Colorado  Power  Company  sent  to 
you  to  accompany  your  Preferred  Stock.  We  have  the 
stock  here,  but  not  the  Transmittal  Letter. 

Tr.  790-793. 
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COMMISSION'S  EXHIBIT  30  and  Portions  of  EXHIBIT  A. 

•  STIPULATION.  | 

It  is  hereby  stipulated  and  agreed  that  the  Daily  Stock 
Sheets  and  Daily  Bond  Sheets,  giving  listings  of  the  low 
and  the  high  bids  and  the  low  and  the  high  asked  listings 
for  certain  securities  by  the  National  Quotation  Bureau,  Inc., 
which  listings  appear  on  certain  schedules  of  the  sales  and 
purchases  of  certain  securities  by  respondent  for  the  period 
from  September  1,  1944,  to  and  including  August  31,  1945, 
marked  Schedules  1,  2,  4,  and  5,  and  marked  for  identifica¬ 
tion  as  Commission’s  Exhibits  — ,  — ,  — ,  and  — ,  respec¬ 
tively,  are  as  listed  by  the  Daily  Stock  and  Bond  Sheets 
issued  by  the  National  Quotation  Bureau,  Inc.,  for  the  dates 
indicated  on  said  schedules,  and  that  said  listings  are  com¬ 
piled  and  distributed  by  the  National  Quotation  Bureau,  Inc., 
for  the  purpose  of  reflecting  the  general  trend  of  the  market 
among  dealers,  in  form  and  manner  as  set  forth  in  “Report 
on  the  National  Quotation  Bureau,  Inc.,  a  Description  of  the 
Various  Services  Issued  by  the  Bureau,”  by  the  Trading 
and  Exchange  Division  of  the  Securities  and  Exchange  Com¬ 
mission,  dated  November,  1944,  copy  of  which  is  attached 
hereto,  made  a  part  hereof  and  marked  Exhibit  A,  and  that 
such  listings,  if  offered  and  received  in  evidence  as  part  of 
the  aforementioned  schedules  at  the  hearing  to  be  held  in  this 
matter,  shall  be  deemed  to  have  been  proven  with  the  same 
force  and  effect  as  if  such  bid  and  asked  listings  were  ad¬ 
duced  by  competent  testimony  and  the  Daily  Sheets  contain¬ 
ing  such  quotations  had  been  offered  and  received  in  evidence. 

It  is  further  stipulated  and  agreed  that  the  quotations  of 
low  and  high  sales  on  a  securities  exchange,  which  quotations 
appear  on  said  schedules  where  the  particular  security  in¬ 
volved  is  listed  or  registered  on  a  securities  exchange,  are 
true  and  accurate  records  of  such  low  and  high  sales  on  the 
exchange  indicated  on  said  schedules  and  for  the  dates  in¬ 
dicated  thereon. 

This  stipulation  is  subject  to  the  right  of  respondent  to 
object  at  the  hearing  to  be  held  in  this  matter,  to  the  admis¬ 
sion  of  any  and  all  quotations  on  the  grounds  of  materiality 
or  relevancy. 
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United  States 

SECURITIES  AND  EXCHANGE  COMMISSION 
18th  and  Locust  Streets 
Philadelphia  3,  Pennsylvania 
Trading  and  Exchange  Division 

November  20,  1944. 

I 

Securities  and  Exchange  Commission 
Philadelphia  3,  Pennsylvania 

Gentlemen : 

I  transmit  herewith  a  report  on  the  various  services  or 
publications  issued  by  the  National  Quotation  Bureau,  Inc. 

The  report  was  prepared  under  my  general  supervision 
by  Joseph  A.  Keenan,  Jr.  of  the  Trading  and  Exchange  Di¬ 
vision.  In  view  of  the  wide  utilization  of  the  National  Quo¬ 
tation  Bureau’s  services  throughout  the  Commission,  it  was 
felt  that  a  complete  description  of  the  methods  of  compilation 
and  the  scope  of  these  services  would  be  helpful  to  the  staff. 
Accordingly,  the  report  has  been  prepared  with  a  view  to 
circulation  among  the  staff. 

The  Division  is  indebted  to  Mr.  Louis  E.  Walker,  President 
of  the  National  Quotation  Bureau,  Inc.,  who  was  most  co¬ 
operative  in  supplying  information  and  material  used  in  the 
preparation  of  this  report. 

Very  truly  yours, 

James  A.  Treanor,  Jr. 

James  A.  Treanor,  Jr.,  Director. 

INTRODUCTION: 

The  National  Quotation  Bureau,  Inc.  is  the  only  organiza¬ 
tion  engaged,  on  a  national  scale,  in  the  daily  compilation 
and  distribution  of  quotation  data  for  over-the-counter  se¬ 
curities.  Some  newspapers  publish  quotations  on  a  daily 
basis  for  short  lists  of  over-the-counter  securities  but  even 
those  with  large  sections  devoted  to  this  activity,  such  as 
the  Wall  Street  Journal  and  the  Chicago  Journal  of  Com¬ 
merce,  contain  quotations  on  only  a  small  fraction  of  the 
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issues  quoted  by  the  National  Quotation  Bureau,  Inc.  services. 
Certain  other  publications,  such  as  the  Bank  and  Quotation  j 
Record  published  monthly  by  the  Commercial  and  Financial 
Chronicle,  carry  quotations  for  over-the-counter  securities 
as  of  the  month  end.  None  of  these  other  services,  however, 
carries  the  best  known  bid  price  or  the  best  known  asked  i 
price  and  such  services  never  identify  the  dealers  bidding  or  I 
offering  as  dp  the  services  of  the  National  Quotation  Bureau, 
Inc.  Consequently,  while  these  other  services  may  have  some 
permanent  record  value,  they  have  no  value  whatever  as  a ! 
means  of  bringing  together  interested  dealers.  This  is  the  pri-  I 
mary  purpose  of  the  basic  service  issued  by  the  National 
Daily  Quotation  Bureau,  Inc.  Viewed  broadly,  and  in  the 
light  of  the  purpose  for  which  intended  and  used,  the  services 
issued  by  the  Bureau  are  in  fact  unique.  ! 

TYPES  OF  SERVICES: 

The  Bureau  issues  two  types  of  publications.  The  first, 
known  as  the  Daily  Quotation  Service,  reports  listings  bv 
dealers  in  two  sections — stock  sheets  and  corporation  bond 
sheets.  The  term  stock  sheets  fairly  describes  the  contents, 
but  the  corporation  bond  sheets  contain  also  a  small  section 
devoted  to  foreign  government  and  domestic,  state  or  mu¬ 
nicipal  bonds.  The  second  type  of  publication  consist  of 
Summaries  published  monthly  in  book  form  showing  market 
information  of  a  more  permanent  nature  and  for  an  extended 
period  of  time  plus  some  detail  concerning  issuers.  The  dis¬ 
tinction  between  the  daily  reporting  publications  and  the 
monthly  summary  publications  will  be  pointed  out. 

Daily  Sheets : 

The  Daily  Stock  Sheets  and  the  Daily  Bond  Sheets  are  is¬ 
sued  separately  in  New  York,  Chicago  and  San  Francisco. 
These  three  editions  are  known  respectively  as  the  Eastern^ 
the  Western  and  the  Pacific  Coast  sections  of  the  Daily 
Sheets.  The  Sheets  are  published  daily  except  on  days  on 
which  important  trading  markets  are  closed. 

The  Daily  Sheets  are  essentially  an  index  to  day-to-day 
trading.  They  are  only  compilations  of  listings  which  have 
been  submitted  by  dealers.  (Examples  of  listings  appear 
in  Exhibit  A  attached  and  the  term  is  discussed  in  detail 
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on  Page  9  hereof.)  A  listing  is  a  declaration  to  the  industry 
of  a  trading  interest  in  the  identified  security.  The  primary 
purpose  of  a  listing  is  to  induce  interested  dealers  to  enter 
into  negotiation  with  the  listing  firm. 

A  listing  may,  but  need  not,  specify  a  price.  A  price  is 
shown  for  competitive  reasons  since  normally  an  interested 
person  would  inquire  first  of  the  dealer  showing  the  best 
price.  Listing  prices  are  not  transaction  prices  and  transac¬ 
tions  can  usually  be  arranged  at  prices  more  favorable  than 
those  shown  in  listings.  Listing  prices  are  subject  to  can¬ 
cellation  or  prior  execution  and  are  not  binding  on  the  list¬ 
ing  firm.  Listing  prices  are  not  comparable  to  exchange 
quotations  which  are  actual  offers  to  buy  or  sell,  acceptance 
of  which  creates  a  contract.  Listing  prices  are  a  preliminary 
to  negotiation,  they  are  invitations  or  inducements  to  nego¬ 
tiation,  but  they  are  not  properly  a  part  of  negotiation. 

The  usage  to  which  the  Daily  Sheets  are  put  can  be  shown 
by  considering  two  typical  situations.  In  the  case  of  active 
issues,  those  who  list  their  wants  and  offers  in  the  Daily 
Sheets  are,  generally  but  by  no  means  exclusively,  the  so- 
called  dealers’  dealers  who  maintain  trading  markets  for  oth¬ 
er  dealers.  Another  dealer  who  wished  to  buy  or  sell  such  a 
security  would  not  himself  have  to  list.  He  can  go  directly 
to  the  existing  market  and  negotiate  with  those  who  have 
evidenced  their  willingness  to  trade.  However,  in  the  case  of 
less  active  securities  for  which  there  is  no  readily  available 
market,  a  dealer  wishing  to  buy  or  sell  would  have  to  create, 
rather  than  locate,  a  market  To  this  end,  he  would  enter 
a  listing  (sometimes  directly,  sometimes  in  the  name  of  an¬ 
other  dealer),  putting  others  on  notice  of  his  intention,  in 
the  hope  that  the  listing  would  attract  inquiries  and  result 
in  a  transaction. 

A  few  dealers  are  so  well  known  as  “the  market”  for  a 
particular  security  or  type  of  security  that  they  attract 
inquiry  and  operate  successfully  without  listing  their  bids 
and  offers.  They,  and  the  particular  securities,  are  not  large 
in  number. 

Dealers  face  a  dilemma  in  determining  the  price  to  be 
shown  in  a  listing.  General  practice  is  to  hold  undisclosed 
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some  degree  of  bargaining  ability,  that  is,  to  bid  somewhat 
below  or  to  offer  somewhat  above  the  price  at  which  the 
dealer  is  willing  to  trade.  But  the  price  shown  must  compare 
favorably  with  other  listing  prices,  since  inquiries  flow  to  the  i 
best  prices.  Price  improvement,  however,  is  at  the  expense 
of  potential  profit.  Dealer  competition  absent,  listing  prices 
need  only  be  attractive  enough  to  induce  inquiry.  Hence, 
prices  ultimately  available  to  a  dealer  who  will  “shop 
around”  or  who  can  drive  a  hard  bargain  will  usually 
represent  some  improvement  over  listing  prices.  By  means 
described  in  subsequent  chapters,  the  Bureau  meets  the  prob¬ 
lem  raised  by  these  divergent  forces,  which  is  fairly  well  con¬ 
centrated  in  the  securities  in  which  there  is  little  dealer  com¬ 
petition  (the  less  active  issues).  ; 

Another  factor  tends  to  prevent  the  showing  of  too  good  a 
price.  Between  the  entering  of  a  listing  at  or  about  noon 
of  a  given  day  and  its  publication  on  the  following  morning, 
events  could  effect  the  general  market  or  a  particular  secur¬ 
ity  in  a  manner  disadvantageous  to  a  listing  dealer.  Dealers  | 
are  reluctant  to  “back  away”  from  published  listings  since 
by  so  doing  reputation  with  the  industry  is  sacrificed.  A 
dealer  known  to  “back  away”  from  his  listing  might  just  as 
■well  not  list. 

«■  •  •  •  •  • 

ISSUES  QUOTED:  \ 

The  Daily  Sheets  carry  quotations  for  issues  traded  on  na¬ 
tional  securities  exchanges  as  well  as  for  issues  not  so  traded. 
It  is  not  customary  for  subscribers  to  submit  quotations  for 
the  more  actively  traded  issues  listed  on  New  York  ex-; 
changes.  When  submitted,  however,  such  quotations  are 
carried  in  the  Daily  Sheets. 

j 

The  Monthly  Summaries  carry  quotations  for  exchange 
traded  securities  except  for  New  York  Stock  Exchange  or 
New  York  Curb  Exchange  listed  issues  which  have  their  pri- 
marv  markets  on  those  exchanges.  As  a  rule  of  thumb,  such 
stocks  will  be  excluded  frpm  Summaries  if  the  Exchange 
volume  is  6,000  or  more  shares  per  year.  As  stated  above, 
the  Summaries  always  note  the  fact  that  an  issue  is  listed  and 
identify  the  exchange  but  they  do  not  note  existing  unlisted 
trading  privileges. 
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In  quoting  exchange  traded  securities  within  the  limits  set 
out  above,  the  Bureau  will  always  compare  individual  listings 
with  the  current  exchange  market.  Listings  with  prices  out¬ 
side  of  the  closing  exchange  quotation  are  rejected. 

It  has  been  suggested  that  the  Daily  Sheets,  like  Sum¬ 
mary  volumes,  should  indicate  the  exchange  status  for  ex¬ 
change  traded  securities  for  which  listings  are  carried.  Such 
suggestions  usually  emanate  from  exchange  officials,  and  the 
industry  has  never  sponsored  or  favored  any  such  request. 
To  this  suggestion  the  Bureau  answers:  that  the  service  is 
essentially  an  over-the-counter  trading  medium  and  it  is 
outside  the  original  purpose  to  carry  such  information ;  that 
if  this  information  is  carried,  it  would  open  the  door  to  sug¬ 
gestions  to  include  dividend  and  additional  information ;  that 
a  dealer  should  by  the  nature  of  his  business,  know  or  be 
equipped  to  find  the  best  markets ;  and  that  exchange  status 
information  is  readily  available  in  the  Monthly  Summaries 
and  elsewhere.  However,  the  compelling  reasons  probably 
are :  that  the  Bureau  could  not  rely  on  subscribers  to  include 
such  information  but  would  have  to  add  it  by  its  own  labor 
and  expense  and  with  possible  delay  in  publication ;  and  that 
a  listing  is  in  effect  a  paid  advertisement  not  to  be  modified 
at  the  whim  of  the  publisher  over  the  objection  of  the  ad¬ 
vertiser.  The  Bureau  points  out  that  several  times  in  the 
past  subscribers  have  voted  against  moves  to  add  new  in¬ 
formation,  and  there  is  no  reason  to  believe  that  subscriber 
opinion  has  recently  changed. 

•  •  •  •  • 

Distribution: 

In  the  cities  of  publication,  and  in  a  few  adjacent  cities 
as  well,  Philadelphia  for  example,  delivery  of  the  Daily 
Sheets  is  by  messenger  on  the  morning  of  the  day  following 
publication.  Every  effort  is  made  to  complete  distribution 
prior  to  the  opening  of  business.  Elsewhere  delivery  is  by 
ordinary  mail  although  some  subscribers  themselves  pay  the 
premium  for  air  mail  delivery.  In  most  parts  of  the  coun¬ 
try  subscribers  can  obtain  at  least  one  section  (Eastern, 
Western  or  Pacific  Coast)  of  the  Daily  Sheets  on  the  day 
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after  publication  but  hardly  ever  will  subscribers  receive 
more  than  one  section  on  the  same  day. 

An  inability  to  effect  prompt  delivery  may  be  a  deterrent 
to  subscription  in  a  few  parts  of  the  country.  The  deep 
South  due  to  distance  is  an  outstanding  example  of  this  dis¬ 
advantage. 

On  the  few  occasions  when  there  is  an  unusual  delay  in  de¬ 
livery  some  little  confusion  in  trading  may  result.  Out  of 
town  dealers  claim  to  be  at  a  considerable  trading  disadT 
vantage  when  such  delays  occur  since  dealers  more  fortunate¬ 
ly  located  preempt  the  markets. 

Listings: 

At  the  present  time,  the  right  to  subscribe  to  the  Daily 
Sheets  includes  the  right  to  list  therein  except  for  those 
bank  subscribers  mentioned  above.  A  listing  for  either  the 
Daily  Sheets  of  the  Summaries  (examples  of  which  appear 
in  attached  Exhibit  A)  consists  of  a  single  line  entry  show¬ 
ing  the  identity  of  a  security,  the  name,  city,  teletype1  and 
telephone  number  of  the  firm  entering  the  listing  and  a 
“want”  or  an  “offering”  or  an  entry  “OW”  or  “BW” 
indicating  offer  wanted  or  bid  wanted.  Dealers  also  use,  as 
evidence  of  only  a  general  interest  “no  price  entries”  which 
are  silent  as  to  price,  amount  and  whether  the  firm  is  a  po¬ 
tential  buyer  or  seller.  A  “want”  or  an  “offering”  speci-j 
fies  a  price  and  it  may  in  addition  show  an  amount  of  stock  j 
wanted  or  offered  within  the  following  limitations: 

i  ‘  For  stock  selling  up  to  $1.00  per  share,  1,000  shares  is  the 
maximum  amount  which  may  be  shown ;  for  stock  selling  at 
or  above  $1.00  but  below  $5.00  per  share,  500  shares  is  the  ; 
maximum  amount  which  may  be  shown ;  and  for  stocks  sell¬ 
ing  at  or  above  $5.00  a  share,  100  shares  is  the  maximum  j 
amount  which  may  be  shown.  This  limitation  is  to  insure  j 
that  the  service  will  not  be  used  for  advertising  purposes 
particularly  in  amounts  larger  than  the  market  can  reason¬ 
ably  stand.” 

•> 

All  listings  in  the  Daily  Sheets  are  identified  as  one  of  four 
types:  current;  received  by  air  mail  that  day;  received  by 
regular  mail  that  day;  or  more  than  twenty-four  hours  old 
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Listings,  except  as  noted  below,  are  never  automatically  re¬ 
peated  but  must  be  submitted  each  day  for  which  entry  is 
desired,  except  that  Pacific  Coast  subscribers  as  previously 
stated,  are  permitted  to  run  listing  in  the  Eastern  and  West¬ 
ern  sheets  for  one  week  without  resubmitting  each  listing 
daily,  on  an  undertaking  that  they  will  agree  to  make  changes 
by  wire  when  necessary. 

Listings  for  the  Daily  Sheets  are  gathered  in  New  York, 
Chicago  and  San  Francisco  by  messengers  from  about  11 :30 
a.  in.  until  2:00  p.  m.  and  all  quotations  are  subject  to  a 
change  in  market  conditions  or  previous  execution.  Listings 
are  as  of  the  time  and  day  gathered  and  are  so  dated.  That 
is,  the  Daily  Sheets  dated  October  20th  would  contain  listings 
gathered  during  that  trading  day  and  these  sheets  would  be 
available  to  most  subscribers  by  the  opening  of  business  on 
October  21st 

Last  minute  revisions  of  listings  originating  in  cities  of  pub¬ 
lication  are  made  by  telephone  either  on  the  initiative  of  the 
lister  or,  as  will  be  developed,  at  the  request  of  the  Bureau. 
Out  of  town  firms  submit  listings  directly  by  teletype,  for 
which  -purpose  the  Bureau  maintains  two  such  machines  in  its 
New  York  office,  and  one  in  its  Chicago,  San  Francisco  and 
Los  Angeles  offices.  A  substantial  number  of  listings  are  also 
received  by  regular  and  air  mail. 

In  submitting  listings  to  the  Daily  Sheets,  subscribers  are 
bound  by  a  so-called  “5-5  Rule  ’  ’  the  effect  of  which  is  that 
of  ten  listings  submitted,  at  least  five  must  include  a  price 
while  five  maybe  “OW”  or  “BW”  or  show  no  price. 

“OW”,  or  “BW”  or  no  price  listings  are  used  under  two 
different  conditions  and  even  today  there  is  in  the  mind 
of  the  Bureau  and  of  the  industry,  some  uncertainty  as  to 
desirability  of  these  listings.  By  New  York  Stock  Exchange 
ruling,  member  firms  are  prohibited  from  making  bids  or 
offers  for  securities  listed  on  that  Exchange  at  fixed  prices, 
although  they  may  indicate  a  general  interest  in  such  securi- 


1The  open-end  teletype  came  into  general  usage  about  1935.  How¬ 
ever,  it  was  not  until  May,  1939,  that  the  Bureau  included  in  the  Daily 
Sheets,  as  a  part  of  a  listing,  the  teletype  number  of  the  listing  firms. 
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ties.  Consequently,  such  firms  are  limited  to  “OW”,  “BW” 
or  no  price  listing  for  securities  traded  on  that  Exchange.  ; 
Other  such  listings  are  entered  when  a  firm  has  a  dormant  j 
but  not  defunct  interest  in  a  given  security  or  a  general  in¬ 
terest  at  other  than  current  prices.  Some  subscribers  hold  j 
that  listings  of  this  sort  should  not  appear,  as  they  cause 
dealers  needless  expense  and  add  nothing  of  importance  to 
the  service.  This  view,  however,  is  not  universal.  Such  list-  j 
ings  are  also  used  when  a  firm  is  actually  interested  in  trad¬ 
ing  but  does  not  wish  to  disclose  on  which  side  of  the  market 
it  stands  or  the  prices  at  which  it  would  make  a  commit¬ 
ment. 

The  Summary  Services  carry  relatively  few  “OW-BW”  or 
no-price  entries  and  those  which  appear  are  usually  for  less 
active  issues  for  which  fixed,  current  prices  are  not  available. 
The  theory  is  that  for  permanent  record  purposes  mere  evi¬ 
dences  of  interest  are  of  no  actual  value  if  bids  or  offers 
at  specified  prices  are  elsewhere  available.  In  general,  if 
there  are  available  for  a  summary  three  or  more  prices, 
“OW-BW”  and  no-price  listings  will  not  be  shown. 

Except  for  telephone  and  teletype  listings,  bids  and  offers 
for  the  Daily  Sheets  are  submitted  individually  on  cards 
supplied  by  the  Bureau.  On  receipt,  the  listing  cards  are 
sorted  alphabetically  by  securities.  Ambiguities  or  errors 
are  checked  back  with  the  listing  house.  The  sorters  correct 
obvious  errors  but  call  more  complex  situations  to  the  atten¬ 
tion  of  the  Manager  of  the  Quotation  Department  for  appro¬ 
priate  action. 

Restrictions  on  Listings : 

In  compiling  both  the  Daily  Sheets  and  the  Summaries  the 
Bureau  follows  certain  general  principles  designed  to  elimi¬ 
nate  misleading  or  inaccurate  quotations.  Mechanically  this 
is  done  by  attaching  listing  for  a  given  security  to  a  master 
card  for  that  security.  The  master  card  would  show,  for  exam¬ 
ple,  the  terms  of  an  exchange  of  securities  in  a  recapitaliza¬ 
tion,  or  of  a  conversion  privilege,  or  that  a  bond  had  been  call¬ 
ed  at  a  premium.  Listings  at  prices  reasonably  related  to  value 
so  calculated  would  be  carried  but  if  the  variation  was  ab¬ 
normal  they  would  be  refused  unless  revised.  Such  cards 
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would  be  used  until  at  least  60  days  after  the  expiration 
of  the  privilege. 

The  Bureau  will  not  quote  called  bonds  with  funds  current¬ 
ly  available  on  the  theory  that  there  is  no  purpose  to  a  mar¬ 
ket  for  a  security  immediately  convertible  into  cash.  Called 
bonds  with  funds  available  only  at  a  future  date  will  be 
quoted  up  to  the  redemption  date  but  prices  must,  with  some 
relation  to  interest  rates,  adhere  to  the  call  terms.  Preferred 
stocks  which  have  been  called  will  be  quoted  until  the  sur¬ 
render  date,  and  slight  price  variations  will  be  permitted 
since  for  tax  purposes  a  sale  may  have  an  effect  very  differ¬ 
ent  from  a  redemption.  Prices  are  watched  carefully  where 
recapitalizations,  reorganizations  or  exchanges  of  securities 
are  in  process  by  means  of  the  master  card  system.  Needless 
to  say,  the  research  involved  in  this  system  causes  consid¬ 
erable  expense. 

i 

Another  restriction  imposed  by  the  Bureau  is  that  it  will 
not  quote  securities  on  a  guaranteed  investment  (“G.  I.”) 
basis.  However,  quotations  will  be  carried  during  the  course 
of  a  distribution,  prior  to  the  removal  of  price  restrictions, 
even  though  such  listings  involve  offerings  below  the  price 
to  selling  group  members  or  the  price  to  the  public.  Normal¬ 
ly,  however,  the  Bureau  will  question  and  verify  the  accuracy 
of  these  low  offerings  prior  to  the  removal  of  price  restric¬ 
tions  by  the  syndicate  manager.  If  assured  that  the  offer¬ 
ing  dealer  was  in  a  position  to  deliver  at  his  offering  price  the 
listing  would  be  shown. 

Verification  of  Listings : 

Because  the  Daily  Sheets  are  compiled  in  haste,  it  is  im¬ 
possible  for  the  Bureau  to  do  more  than  correct  listings  which 
are  obviously  in  error.  The  most  frequent  mishap  in  the 
Daily  Sheets  is  a  “crossed  market’’,  i.  e.  a  bid  higher  than 
an  existing  offer,  each  for  substantially  the  same  amount  of 
the  security.  Here,  if  either  party  knew  of  the  market  made 
by  the  other,  a  trade  would  result  and  both  the  bid  and  the 
offer  would  be  wiped  out  of  existence.  “Crossed  markets” 
occur  often  on  days  of  a  fast  moving  market,  or  days  on 
which  the  market  takes  a  wide  swing.  On  such  davs,  a 
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“crossed  market”  may  indicate  nothing  more  than  that  the 
two  different  quotations  were  as  of  different  point  in  time. 
The  appearance  of  a  “crossed  market”  in  the  Daily  Sheets 
indicates  only  that  the  Bureau,  working  against  its  deadline, j 
was  unable  to  devote  the  time  necessary  to  catch  and  clarify 
the  market  ambiguity  for  the  particular  security.  Often,  what 
seems  to  be  a  “crossed  market”  will  be  found  to  involve  an 
odd  or  an  insignificant  number  of  shares  on  one  or  the  other 
side. 

When  time  permits,  the  Bureau  will  call  one  of  the  two  par¬ 
ties  to  a  “crossed  market”,  state  the  facts  without  identifying 
the  other  firm  involved,  and  ask  permission  to  use  the  name ' 
of  the  firm  called.  Permission  granted,  the  Bureau  will  iden¬ 
tify  that  firm  to  the  opposite  dealer  and  arrange  that  both : 
parties  submit  revised  listings.  The  Bureau  will  never  itself 
act  as  an  intermediary  to  a  transaction.  This  procedure  will 
catch  errors  such  as  the  submission  of  a  bid  when  an  offer  | 
was  intended  or  the  converse.  As  for  the  Summaries,  “cross-  j 
ed  markets”  appear  only  by  error  by  the  Bureau,  which  is  to 
say  infrequently. 

Out-of-Line  Listings : 

An  elaborate  system  has  been  devised  to  catch  “sleeper! 
bids”  and  “off-color  offers”.  Such  listings  occur  chiefly  ; 
in  the  Summaries  due  to  the  relatively  inactive  nature  of  the  ; 
subject  securities,  and  the  safeguards  operate  mostly  on  this 
premise.  Before  publishing  a  listing  for  a  highly  inactive  ; 
security,  the  proposed  listing  would  be  compared  with  the ; 
last  known  market  and  unless  there  had  been  a  substantial ; 
change  in  the  affairs  of  the  issuer,  or  the  general  market 
trend,  the  prices  would  be  expected  to  be  reasonably  con¬ 
sistent  even  though  a  considerable  period  of  time  had; 
elapsed.  In  such  cases,  the  current  lister  would  be  informed 
of  the  former  market  and  the  earlier  lister  would  be  advised 
of  the  new  price.  So  far  as  possible,  these  dealers  would  be ! 
worked  one  against  the  other  by  telephone  or  teletype  until  a 
satisfactory  price  was  obtained. 

By  its  surveillance  the  Bureau  has  practically  ended  the 
once  prevalent  practice  of  submitting  out-of-line  listings. 
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In  over  a  year  the  Bureau  has  not  had  called  to  its  attention 
a  serious  and  deliberate  case  of  this  sort  although,  at  one 
time,  particularly  in  the  middle  1930,s  when  reorganizations 
or  recapitalizations  were  of  frequent  ocurrence,  the  problem 
was  acute.  Even  today,  however,  continued  observation  is 
maintained,  and  carelessly  entered  listings  are  consistently 
detected  and  refused  unless  corrected.  A  typical  current  sit¬ 
uation  would  concern  a  dealer  willing  to  buy  at  60  in  Febru¬ 
ary  who,  without  noticing  a  subsequent  market  advance,  me- 
chanieallv  entered  a  bid  of  60  for  several  successive  months. 
Policing  of  this  sort  is  more  efficient  for  the  Summaries  than 
for  the  Daily  Sheets  due  to  the  speed  with  which  the  Daily 
Sheets  must  be  prepared.  On  this  point,  in  preparing  the 
Daily  Sheets  information  of  doubtful  accuracy  will  sometimes 
be  included  when  first  submitted  but  it  will  be  checked  before 
it  is  reprinted  on  the  second  day.  As  mentioned  above,  how¬ 
ever,  out-of-line  listings  are  not  the  problem  in  the  Daily 
Sheets  that  they  are  in  the  Monthly  Summaries  as  they  tend 
to  occur  in  inactive  issues  included  in  the  Summaries  but 
not  appearing  in  the  Daily  Sheets. 

The  Bureau’s  files  will  usually  show  the  existence  of  past 
markets  in  less  active  or  inactive  securities.  In  fact,  the 
Bureau  will  undertake  on  request  to  locate  the  last  known 
market  for  a  security.  This  is  done  without  charge  to  regular 
subscribers  but  non-subscribers  are  charged  a  fee  based  on 

the  man-hours  used. 

! 

The  Bureau  maintains  files  in  which  is  noted  the  volume  of 
out-of-line  listings.  Separate  stock  and  bond  indexes  contain 
some  400  to  500  cards,  one  for  each  firm  found  to  submit  such 
listings.  For  the  last  two  or  three  years  only  some  30  or  40 
firms  have  been  identified  as  habitual  out-of-line  listers,  a 
distinct  improvement  over  practices  of  several  years  ago. 
On  evidence  of  consistent  out-of-line  listings,  the  Bureau 
warns  listing  firm  and  may  reduce  the  number  of  listings 
which  that  firm  can  submit  for  publication  in  the  Sum¬ 
maries.  Where  the  out-of-line  listing  appears  intentional,  a 
firm  may  be  refused  the  privilege  of  listing  in  the  Summaries. 
In  the  Bureau’s  experience  the  primary  current  cause  of  out- 
of-line  listings  is  a  casual  interest  in  too  large  a  number  of  se¬ 
curities.  Other  causes  include  sudden  market  changes,  list- 
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ings  at  prices  dictated  by  customers,  preliminary  or  tentative 
bids  on  inactive  securities,  and  pre-dating  of  listings.  On 
this  last  point,  it  has  been  found  that  out-of-town  firms  would 
submit  listings  post-dated  several  days  to  obtain  for  them¬ 
selves  the  last  line  in  the  listings  in  a  Summary  volume  as  the 
most  current  quotations  is  likely  to  be  of  most  future  in¬ 
terest.  I 

Tr.  820-821,  823,  825-826,  829,  832-837. 
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Quotal 


Unit  Cost  to  Hughes  Purchases 

Price  Customer  Date  Cost 

2.60  26025  8-22-44  207 

(7-22-44)  282 

36%  72525  (9-  8-44)  399 

11  55025  *  2-  7-45  506  25 

42  42035  2-21-45  390 

21%  544  2-21-45  493  75 

25%  127525  7-11-45  1125 

9%  95025  7-10-45  850 

44  44035  7-  9-45  410 


Date 

Bought  Quantity  Security 

9-  6-44  100  Southwest  Natl  Gas  Com 

9-  8-44  20  United  Public  Util  $3  Pfd 

Republic  Drill  Tool  Com 
2-20-45  50  Colonial  Util  Com 

2-21-45  1000  Assoc  Gas  &  Elec  3%/78 

2-21-45  25  Mission  Oil  Com 

7-11-45  50  Maryland  Drydock  Com 

7-11-45  100  National  Term  Com 

7-11-45  1000  Ft  Dodge  Des  Moines  R  R 

Morris  &  Essex  R  R  Co  3%% 
Granite  City  Generating  5/63 


9-1-44  18  Ohio  Service  Holding  $5  Pfd  76%  138175  8-  8-44  1327  50 

9-  1-44  25  U.  S.  Savings  Bond  E  75  1875  9-  1-44  1875 

10- 27-44  100  U.  S.  Savings  Bond  E  75  75  10-27-44  75 

11- 27-44  100  U.  S.  Savings  Bond  E  75  75  11-27-44  75 

12-  4-44  1000  U.  S.  Treasury  100  1000  12-  4-44  1000 

12-27-44  100  U.  S.  Treasury  Svgs.  Series  E  75  75  12-27-44  75 

1-  2-45  5  Southern  Colorado  Power  7%  Pfd  83%  41775  12-14-44  385 

1-23  45  100  U.  S.  Savings  Bond  Series  E  75  75  1-23-45  75 

3-  1  100  U.  S.  Savings  Bond  Series  E  75  75  3-  1-45  75 

3- 23  100  U.  S.  Savings  Bond  Series  E  75  75  3-23-45  75 

4- 19  100  Mission  Oil  Com  20%  2012  75  4-19-45  181250 

4-26  100  U.  S.  Savings  Bond  Series  E  75  75  4-26-45  75 

Consolidated  Gas  &  Elec 

7-17  50  Arundel  Corpn  Com  26%  131275  7-17-45  116250 

7-17  2000  Ft  Dodge  Des  Moines  Rwy  45  900  35  7-  9-45  820 

7-17  100  National  Terminal  Com  9%  950  25  7-10-45  850 

7-19  2000  Assoc  Gas  &  Elec  3%/78  48%  970  35  7-19-45  890 

Westshore  R.  R.  4%/2361 

Tr.  855-856 


2-  1-45  1000  Genesee  Valley  Gas  Co.  6/56 

2-  1  100  Colonial  Utilities  Com 

2-  1  10  Mountain  States  Tel 

2-  2  15  General  Motors  Com 

2-  6  10  Southwest  Natl  Gas  $6  Pfd 

2-  9  1000  Southeastern  Corpn  5/64 

2-  9  2000  Morris  &  Essex  3%/2000 

2-14  1000  Lehigh  Valley  Term  Rwy 

2-16  1000  Lehigh  Valley  Term 

4- 20  3000  Texas  Gas  Util  2.6/51 

5- 23  25  McGraw  Elec  Com 

Tr.  857-858 


88%  911 02  2-  1-45 

11  110025  2-  1-45 

135%  1355  25  2-  1-45 

64  97550  2-  2-45 

96  96025  1-31-45 

87%  88299  2-  9-45 

69%  139954  2-  9-45 

5/51  84%,  86160  2-14-45 

84%  86216  2-16-45 

39%  118668  4-20-45 

37  940  77  5-23-45 


101250 
1325 
965  14 
927  50 
832  50 
1305 
80250 
80250 
1087  50 
930  4r 


Bertha  I.  Avert 


7-14-45  50  Ohio  Service  Holding  Corpn  Pfd 

7-14-45  100  Southwest  Natl  Gas  Com 

7-17-45  3000  Southeastern  Corpn  Deb 

7-17-45  40  Long  Bell  Lumber  Com 

Tr.  863-864 


Frank  E.  &  Lillian  L  Nemec 

9-  1-44  100  Southwest  Natl  Gas  Com 

Republic  Drill  Tool  Com 
5-22-45  300  Southwest  Natl  Gas  Com 


Texas  Gas  Util  Com 
Consl  Gas  &  Elec 
American  Util  Serv  Pfd 

8-14-45  100  Southwest  Natl  Gas  Com 

8-14-45  25  Clarage  Fan  Com 

8-17-45  2000  Ft  Dodge  DesMoines  &  So 

8-17-45  2000  Assoc  Gas  &  Elec  3%/% 

Tr.  875-876 


Gustav  A.  Peterson 

Republic  Drill  Tool  Com 
Consolidated  Gas  &  Elec  6/57 
25  Clarage  Fan  Com 
100  Southwest  Natl  Gas  Com 

75  National  Terminal  Com 


Amanda  Schmidt 

Granite  City  Generating  Reg  5/63 
Genesee  Valley  Gas  Co  6/56 
Lehigh  Valley  Term  Rwy  Co  5/51 
United  Public  Util  $3  Pfd 
Morris  &  Essex  R.  R.  3%/2000 
Colonial  Util  Com 


9-  2-44 
9-  8 

10-24 

10-24 

10- 24 

2-  7-45 


Tr.  889-890 


Unit 

Price 

Cost  to 
Customer 

Hughes  Purchases 
Date  Cost 

84% 

430522 

2-  9-45 

401250 

40% 

100 

203775 

407535 

3- 14-45 

4- 12-45 

1877  50 
3,920 

92% 

3.15 

94% 

12 

462525 

31525 

286285 

48025 

(7-  6-45) 
(6-29-45) 
5-26-45 
7-17-45 
7-17-45 

(3649  ) 

(  803  25) 
232 

272250 

460 

2.60 

26025 

8-22-44 

207 

2.85 

85525 

(10-20-44) 

(  5-19-45) 

(  5-22-45) 

(  303  75) 
(  237  ) 

(  154  05) 

3.35 

15% 

44% 

49% 

33525 

38150 

89535 

99535 

6- 14-45 

7- 26-45 

8- 17-45 
8-17-45 

(158  70) 
(79.05) 
318  75 
815 

935 

15%  38150  7-26-45  318  75 

3.35  33525  5-31-45  230 

(7-16-45) 

9%  71275  (8-  9-45)  637  50 


100 

600 

1-24-44 

93% 

83% 

835 

9-  8-44 

79% 

75 

2250 

10-24 

71 

39% 

i  196250 

10-24 

36% 

62% 

1867  50 

10-24 

57% 

11% 

55625 

2-  7 

10% 

*i>”  " 


Profit  Bid 

Amount  PerCent  Lo  Hi 


200 

498 

160 

852 

36%  37 

80 

204 

OW 

172  75 

388 

87 

89 

83 

35  77 

245 

255 

120 

440 

90 

90% 

20 

434 

11 

11% 

53 

25  60 

170 

195 

160  20 

23  05 

20 

220 

97  25 

4090 

.  275 

285 

6250 

1960 

13 

13 

80 

9  81 

39% 

40 

60 

641 

46 

46% 

62  50 

19  60 

13 

13 

105 

45  65 

2  75 

285 

75 

•  1176 

8% 

8% 

39 

6  95 

98 

99 

40 

503 

77% 

78 

120 

563 

35% 

150 

827 

34% 

119  25 

682 

9% 

50 

987 

9% 

93  279  25  10  24-44 

79%  803 17  11-24-44 


270 

755 


9 

40 


333  85  85 

5  29 


V.  Hughes  &  Co, 
itomers  Account 


Date  Unit 

Sold  Quantity  Price 

11-16-44  81/100  2 % 

2-  9-45  1000  98% 


2-  9-45  99568  A 


98477 


11-16-44  27/100  2% 


3450 
2050  00 
553  65 


8-  3-45  1268  73 


11-16-44  54/100  2 

7-  1-45  1000  Call  100 


8-29-45  269  62  A 


Db.  Don  A.  Vandebhoof 


Date 

Bought  Quantity  Security 


9-  1-44  100 

10-24-  6 


1-24-45 

4 

1-24 

10 

1-24 

1000 

5-28 

1300 

6-  5 

500 

7-11 

50 

11 

50 

11 

4000 

12 

50 

8-  7 

25 

8-  9 

125 

8-14 

10 

8-14 

30 

Tr.  1 

891-892 

7-  2-45 

2000 

8-20 

50 

8-20 

70 

8-20 

1000 

8-20 

2000 

8-21 

25 

8-22 

30 

8-24 

100 

8-29 

1000 

8-29 

1000 

Tr.  898-899 

1-  5 

1000 

1-12 

50 

2-21 

50 

2-21 

10 

3-27 

50 

5-18 

1000 

6-29 

50 

Tr.  900-901 


Southwest  Natl  Gas  Com 
Southwest  Natl  Gas  Pfd 
Republic  Drill  Tool 
Southwest  Natl  Gas  $6  Pfd 

Mission  Oil  Com 
Southeastern  Corpn  5/64 
850  Lake  Shore  Units 
Southern  Cities  Util 
*  Southeastern  Corpn  5/64 
Southeastern  Corpn  5/64 
Texas  Gas  Util  Com 
Texas  Gas  Util  2.6/51 
Consl  Gas  &  Elec  6/57 
The  Arundel  Corpn  Com 
Maryland  Dry  Dock  Com 
Chicago  &  Eastern  HI  5/97 

Novadel  Agenl  Com 
Minnesota  &  Ontario  Paper 
Clarage  Fan  Com 
National  Terminal 
Arundel  Corpn 

Southern  Colorado  Power  Com 
Texas  Gas  Util  2.6/51 


Clark  M.  Weaver 

Associated  Gas  &  Elec  3%/75 
The  Arundell  Corpn  Com 
Southern  Colorado  Power  Com 
Southeastern  Corpn  Deb  5/64 
Utah  Ice  &  Storage  Co  4.5/54 
General  Motors  Com 
Southern  Colorado  Power  Com 
National  Terminal  Com 
Lehigh  Valley  Term  Rwy  Co  5/51 
Southeastern  Corpn  Deb  5/64 


Clark  M.  &  Mary  L.  Weaver 

Lehigh  Valley  Rwy  Co  5/51 
Mission  Oil  Common 
Colonial  Utilities  Com 

Southwest  Natl  Gas  Pfd 
Mission  Oil  Common 
Utah  Ice  &  Storage  4  5/54 
Mission  Oil  Common 


Unit 

Cost  to 

Hughes  Purchases 

Profit 

Bid 

Price 

Customer 

Date 

Cost 

Amount 

Per  Cent 

Lo 

Hi 

2.60 

26025 

8-22 

2.07 

53 

25  60 

170 

195 

93 

558  25 

10-24 

90 

18 

3  33 

80 

82 

96% 

385  25 

1-24 

93% 

12 

3  21 

92 

92 

20% 

205  25 

8  (1-12-45) 

2  (12-21-44) 

17%) 

16%) 

31  76 

18  33 

17% 

17% 

87y4 

880  49 

1-23 

83% 

40 

4  80 

86 

86 

92% 

1206  10 

5-28 

88% 

52 

450 

87% 

88% 

92% 

46452 

5-28 

88% 

20 

450 

88% 

88% 

26% 

1312  75 

7-11 

23% 

125 

1052 

25% 

1275  25 

7-11 

22% 

150 

13  33 

22 

22 

75% 

3190  35 

7-11 

(75% 

148 

486 

37 

1850  25 

7-12 

(plus  12.00) 
3421 

139  50 

815 

15 

375  25 

7-26 

12% 

56  25 

17  64 

13 

13 

9% 

1187  75 

8-  9 

8% 

125 

1176 

8% 

8% 

25 

250  25 

7-19 

22% 

22  50 

989 

11 

330  25 

8-14 

10 

30 

10  00 

9% 

10 

50% 

1005 

7-  2-45 

47% 

60 

634 

47% 

47% 

26 

1300 

7-19 

22% 

162  50 

14  28 

11 

770 

8-14 

10 

70 

10.0 

10% 

10% 

94% 

94250 

6-  5 

89% 

50 

560 

88 

89 

100 

2000 

8-  2 

97 

60 

309 

OW 

OW 

66% 

•1687  08 

8-21 

66% 

20  S 

Agent 

11% 

348  75 

8-22 

10% 

30 

9  41 

10% 

10% 

9% 

96250 

8-24 

8% 

100 

1159 

8% 

8% 

86% 

86250 

8-29 

82% 

40 

486 

93% 

937  50 

8-29 

89% 

40 

445 

89 

89 

89 

890 

1-  5-45 

85 

40 

4  70 

19% 

98125 

1-12 

17% 

100 

1134 

16% 

17% 

11 

550 

2-  7 

10% 

43  75 

864 

9% 

9% 

960 

(1-31-  8) 

92% 

96 

(2-  7-  2) 

91% 

35  50 

383 

92 

92 

20% 

103125 

3-27 

18% 

100 

10  73 

18% 

18% 

100 

1000 

4-12 

98 

20 

204 

OW 

OW 

25 

1250 

6-28 

22% 

11250 

989 

21% 

21% 

W.  Hughes  &  Co. 
ostomers  Account 


Exchange  Sales  Mark  Ud  Date 

Unit 

Customers 

Lo 

Hi 

Lo 

Hi  Lo 

Hi  Sold 

Quantity 

Price 

Proceeds 

:  05 

2  20 

26  8 

181 

2 

92 

10 

10 

• 

11-16 

81/100 

2% 

197 

3% 

93% 

29 

29 

8% 

18% 

12  3 

93 

!5 

85 

26 

26 

5-25 

600 

2.60 

1539  45 

5-28 

2000 

Can 

100 

2006  94 

3% 

89 

• 

45 

42 

9%. 

89% 

36 

33 

6-13 

50 

50 

2145 

6-15 

3000 

79 

1013  65 

6-22 

1000 

Can 

100 

1,025  00 

23 

23%  Bit  14 1 

129 

2% 

22% 

13  3 

13  3 

75% 

76  Nys 

4.93 

No  bids 

3% 

33%  offer  8/9  NM65  10  4 

10  4 

7-30- 

1000 

100 

1028  75 

4 

14 

714 

714 

8% 

8% 

85 

85 

22% 

22%.Blt  11 1 

111 

o% 

10% 

73 

47 

m 

8-14 

4000 

33 

1330  21 
• 

=8% 

49 

22% 

441 

255 

22%  Bit  16  8 

15  5 

0% 

10% 

3.5 

35 

>0 

90 

50 

50 

>w 

OW 

— 

— 

—  A  — 

0% 

10% 

94 

81 

8% 

8% 

84 

84 

83 

83%  Nys 

32 

19% 

90 

44 

41 

83% 

84%  Nys 

48 

7% 

17% 

121 

10  5 

.0% 

10% 

73 

47 

>5 

100 

Ask  2/20  1  0 

Minus 

9 

19% 

85 

71 
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RESPONDENT'S  EXHIBIT  1-A.  (Excerpts) 

E.  W.  Hughes  and  Company,  Investment  Securities. 

Date  Jan.  12,  1945. 

Bought  From  Adolph  Lewisohn  &  Sons.  | 

Amount  Description  Price 

350  Shs.  Mission  Oil  Co.  Common  17% 

Amount  $2,643.75 

PRINCIPAL  j 

50  Clark  M.  &  Mary  L.  Weaver 
50  Herbert  Mills  &  Margaret  B.  Mills 
50  Long 

Tr.  912. 

I 

RESPONDENT'S  EXHIBIT  1-B.  (Excerpts) 

E.  W.  Hughes  and  Company,  Investment  Securities. 

Date  Jan.  12,  1945. 

Sold  to  Clark  M.  Weaver  &  Mary  L.  Weaver 

Amount  Description  Price  Cost 

@17% 

50  Shs.  Mission  Oil  Co.  Common  19%  881.25 

Amount  $981.25  j 

Ins.  and  Postage  .  .25 

Total  981.50 

PRINCIPAL 

Adolph  Lewisohn  &  Sons  i 

Tr.  913. 

RESPONDENT'S  EXHIBIT  2.  (Excerpts) 

E.  W.  Hughes  and  Company,  Investment  Securities. 

Date  Aug.  14,  1946.  i 


Sold  to  Elberta  G.  Fitz 

Amount  Description 

Price 

Cost 

100  shs  Southwest  Natural 

Gas  Co.  Common 

4% 

@  4.84 

i 

484.00 

Amount  $425.00 

Loss  59.00 

Ins.  and  Postage  .30 

Total  425.30 

i 

i 

PRINCIPAL 
Long —  @  4.84  (6-17) 
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ARLEEN  W.  HUGHES,  ETC.  VS. 


RESPONDENTS  EXHIBIT  4. 

July  21,  1942. 

Donald  C.  McCreerv,  Esquire,  1217  First  National  Bank 
Building,  Denver,  Colorado. 

Dear  Sir:  This  is  with  reference  to  our  telephone  con¬ 
versation  of  July  17  in  which  you  advised  that  Mrs.  Arleen 
W.  Hughes,  a  registered  broker  and  dealer  doing  business 
as  E.  W.  Hughes  &  Company,  has  made  extensive  studies  of 
various  companies  in  whose  securities  she  deals  from  time  to 
time.  Based  upon  these  studies  she  advises  her  customers  to 
either  buy  or  sell  certain  securities  as  the  case  may  be,  and 
in  the  event  that  the  customer  acts  upon  her  advice,  she  either 
buys  or  sells  the  particular  security  involved  for  such  cus¬ 
tomer,  and  charges  a  commission  somewhat  higher  than  the 
ordinary  commission  in  order  to  compensate  her  for  the  time 
and  expense  of  such  research.  It  is  further  my  understand¬ 
ing  that  Mrs.  Hughes  does  not  issue  any  written  reports  of 
a  general  nature  concerning  securities,  but  only  renders  ad¬ 
vice  to  her  customers  as  to  the  advisability  of  buying  or 
selling  particular  securities,  that  she  has  approximately  200 
clients,  all  of  whom  are  not  residents  of  Colorado,  to  any  one 
or  all  of  whom  she  may  render  such  advice  from  time  to 
time,  and  has  approximately  seven  discretionary  accounts. 

You  ask  if  Mrs.  Hughes  should  be  registered  as  an  invest¬ 
ment  adviser  under  the  Investment  Advisers  Act  of  1940 
(15  U.S.C.A.,  Section  80b-l  et  seq.).  Section  202(a)  (11)  of 
the  Act  in  part  defines  an  investment  adviser  as  any  person 
who  for  compensation  engages  in  the  business  of  advising 
.others  either  directly  or  through  publications  or  writings  as 
to  the  value  of  securities  or  as  to  the  advisability  of  investing 
in,  purchasing  or  selling  securities.  Under  the  facts  as  you 
have  stated  them,  it  would  seem  clear  that  Mrs.  Hughes  is  an 
investment  adviser  within  that  definition.  She  would  not  be 
excepted  by  virtue  of  subsection  (C)  of  said  subsection,  for 
the  reason  that  she  receives  compensation  for  such  advice. 

It  is  therefore  my  opinion  that  she  should  register  as  an 
investment  adviser  under  the  Act,  and  I  am  enclosing  here¬ 
with  Form  1-R,  which  is  the  applicable  form  to  accomplish 
such  registration. 
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Rule  R-204-1  requires  the  filing  of  semi-annual  reports 
by  registered  investment  advisers  in  order  to  keep  reason¬ 
ably  current  the  information  contained  in  the  registration 
application.  These  reports  are  to  be  filed  within  ten  days 
after  June  30  and  December  31  of  each  year  and  are  to  be 
made  on  Form  2-R,  a  copy  of  which  is  enclosed  for  your 
information. 

Your  particular  attention  is  directed  to  Sections  203(a) 
and  Sections  205  and  208,  inclusive,  of  said  Act.  In  view 
of  the  fact  that  Mrs.  Hughes  effects  transactions  for  her 
customers  to  whom  she  renders  advice,  Section  206(3)  would 
be  applicable,  and  with  reference  to  the  discretionary  ac¬ 
counts  Section  205(1)  may  be  applicable  if  the  agreement 
with  respect  to  such  accounts  provides  for  compensation  on 
the  basis  of  a  share  of  capital  gains  upon  or  capital  appre¬ 
ciation  of  the  funds  or  any  portion  of  the  funds  of  the 
client. 

Very  truly  yours, 

John  L.  Geraghty,  Regional  Administrator.; 

Tr.  917-918. 

i 

RESPONDENT'S  EXHIBIT  5. 

May  21,  1943.  j 

Donald  C.  McCreery,  Esquire,  1217  First  National  Bank 
Building,  Denver,  Colorado. 

Dear  Mr.  McCreery:  As  agreed  in  our  conference  of 
today,  I  am  forwarding  herewith  a  copy  of  the  memorandum 
opinion  prepared  by  Mr.  Orrin  C.  Knudsen,  Counsel  of  the 
Trading  and  Exchange  Division,  for  the  attention  of  Miss 
Olga  M.  Steig,  Assistant  Director  of  the  Division. 

An  examination  of  our  files  indicates  that’  the  reports 
referred  to  in  the  footnote  of  this  opinion  are  not  on  file  and 
I  have  requested  that  copies  of  the  same  be  forwarded  to 
this  office.  As  soon  as  they  are  received,  a  copy  of  each  will 
be  furnished  to  you.  j 

Very  truly  yours, 

John  L.  Geraghty,  Regional  Administrator. 
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ABLEEX  W.  HUGHES,  ETC.  VS. 


Memorandum.  •  ; 

To:  Olga  M.  Steig,  Assistant  Director. 

From:  Orrin  C.  Knudsen,  Counsel. 

Subject:  E.  W.  Hughes  and  Company. 

The  only  material  question  remaining  in  this  controversy 
concerning  the  validity  of  subject’s  Memorandum  of  Agree¬ 
ment,  covering  its  investment  advisory  contracts,  appears  to 
be  whether  paragraph  (i)  offers  sufficient  disclosure  to  the 
client  to  comply  with  the  requirements  of  Section  206  (3) 
of  the  Investment  Advisers  Act,  in  transactions  where  sub¬ 
ject  acts  both  as  investment  adviser  and  principal. 

I 

Paragraph  (i)  states  that  the  “Company,  when  acting  as 
an  investment  adviser,  shall  act  as  Principal  in  every  such 
transaction,  except  as  otherwise  agreed.” 

Section  206  (3)  of  the  Act  makes  it  unlawful  for  an  invest¬ 
ment  adviser  when  “acting  as  principal  for  his  own  account, 
knowingly  to  sell  any  security  to  or  purchase  any  security 
from  a  client, . . .  without  disclosing  to  such  client  in  writing 
before  the  completion  of  such  transaction  the  capacity  in 
which  he  is  acting  and  obtaining  the  consent  of  the  client  to 
such  transaction.” 

i 

The  Section  presents  no  ambiguity.  In  my  opinion,  “such 
transaction”  means  clearly  the  transaction  presently  effected 
by  the  investment  adviser,  as  dealer,  with  his  customer  and 
it  is  in  connection  with  this  transaction  that  the  necessary 
disclosure  must  be  made.  In  my  opinion,  a  blanket  dis¬ 
closure  will  not  suffice,  nor  will  it  comply  with  the  provi¬ 
sions  of  the  Act.  f 

Any  doubt  that  Congress  intended  to  have  a  disclosure 
on  each  transaction  rather  than  a  blanket  disclosure  for  all 

i 

transactions,' should  be  clarified  by  the  Senate  Report  No. 
1775.1  This  states  that  “registered  investment  advisers  are 
also  forbidden  to  purchase  from  or  sell  securities  to  any 
client,  either  as  principal  or  in  connection  with  a  brokerage 
business,  without  first  advising  the  client  of  the  transaction 
and  obtaining  his  consent  thereto  (Sec.  206).”* 

iJune  6,  1940  (Wagner,  Committee  on  Banking  and  Currency). 

Substantially  the  same  as  Report  2639  on  June  18,  1940  by  Mr.  Cole, 
Chairman,  Committee  on  Interstate  and  Foreign  Commerce. 
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I  do  not  believe  it  was  necessary  for  Congress  to  say 
as  it  did  in  Rule  X-15C1-4  that  the  disclosure  should  be  made 
at  or  before  the  completion  of  “each  such  transaction.” 
While  the  insertion  of  the  word  “each”  would  have;  com¬ 
pelled  separate  disclosures  and  would  have  more  clearly 
stated  the  intent  of  Congress  than  the  present  language,  I 
do  not  believe  that  the  omission  of  the  word  “each”  can  be 
said  to  negative  the  otherwise  clear  language  requiring  dis¬ 
closure  before  the  completion  of  such  transactions. 

Tr.  919-921. 

RESPONDENT'S  EXHIBIT  6. 

September  28,  1943. 

Mr.  John  L.  Geraghty,  Regional  Administrator,  Securities 
and  Exchange  Commission,  444-17th  St.,  Denver,  Colo¬ 
rado. 

Dear  Sir:  Pursuant  to  your  request  that  we  advise  you 
our  views  with  respect  to  the  sufficiency  of  “Memorandum 
of  Agreement”  entered  into  between  Arleen  W.  Hughes, 
doing  business  as  E.  W.  Hughes  and  Company,  Colorado 
Springs,  Colorado,  and  a  considerable  number  of  her  custom¬ 
ers  under  the  provisions  of  the  “Investment  Advisers  Act 
of  1940,”  we  herewith  state  briefly  our  position. 

In  connection  with  and  as  a  part  of  “Application  for  Reg¬ 
istration  by  Investment  Advisers,”  filed  by  the  said  Arleen 
W.  Hughes,  doing  business  as  aforesaid,  pursuant  to  and  in 
conformity  with  the  terms  and  provisions  of  Section  203  of 
said  Act,  there  were  incorporated  two  forms  of  “Memoran¬ 
dum  of  Agreement,”  marked  “Exhibit  No.  8”  and  “Exhibit 
No.  9,”  respectively.  In  view  of  the  fact  that  Hughes  and 
Company  is  not  and  does  not  now  propose  to  utilize  form  of 
contract  marked  “Exhibit  No.  9,”  our  discussion  will  be 
directed  to  “Exhibit  No.  8”  only,  copy  of  which  is  hereto 
attached. 

i 

Such  application  (after  certain  formal  amendments  re¬ 
quired  by  the  Commission,  not  material  in  this  discussion) 
was  accepted  without  reservation,  for  the  Commission  by 
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James  A.  Treanor,  Jr.,  Director,  under  date  of  January  20, 
1943,  as  follows: 

“You  are  hereby  notified  that  your  registration 
with  the  Commission  as  an  investment  adviser  pursuant 
to  Section  203  of  the  Investment  Advisers  Act  of  1940 
is  effective  as  of  November  25,  1942/ ’ 

As  we  understand  your  position,  you  doubt  the  sufficiency 
and  validity  of  paragraph  (i)  of  the  agreement  under  Sec¬ 
tion  206  (3)  of  the  Act.  Paragraph  (i)  provides: 

“Company,  when  acting  as  investment  adviser,  shall 
act  as  Principal  in  every  such  transaction,  except  as 
otherwise  agreed/ ’ 

The  statutory  language  in  question  is  as  follows : 

“It  shall  be  unlawful  for  any  investment  adviser 
registered  under  Section  203,  by  use  of  the  mails  or  any 
means  or  instrumentality  of  interstate  commerce,  di¬ 
rectly  or  indirectly. 

•  •  •  •  • 

“(3).  Acting  as  principal  for  his  own  account, 
knowingly  to  sell  any  security  to  or  purchase  any  se¬ 
curity  from  a  client,  or  acting  as  broker  for  a  person  oth¬ 
er  than  such  client,  knowingly  to  effect  any  sale  or  pur¬ 
chase  of  any  security  for  the  account  of  such  client, 
without  disclosing  to  such  client  in  writing  before  the 
completion  of  such  transaction  the  capacity  in  which  he 
is  acting  and  obtaining  the  consent  of  the  client  to  such 
transaction.  The  prohibitions  of  this  paragraph  (3) 

•  shall  not  apply  to  any  transaction  with  a  customer  of  a 
broker  or  dealer  if  such  broker  or  dealer  is  not  acting 
as  an  investment  adviser  in  relation  to  such  transaction/ 7 
(Italics  ours.) 

This  statutory  provision  obviously  is  in  the  public  interest 
and  is  to  be  given  that  reasonable  construction  adequate  to 
accomplish  its  purpose. 

It  is,  of  course,  clear  that  by  the  agreement  in  question, 
there  is  in  fact ,  a  “disclosing  to  such  client  in  writing  before 
the  completion  of  such  transaction  the  capacity  in  which’ ’ 
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Hughes  and  Company  is  acting  and  the  “obtaining  the  con¬ 
sent  of  the  client  to  such  transaction.”  The  point  urged, 
however,  is  that,  notwithstanding  the  continuing  contractual 
relationship,  which  defines  and  prescribes  clearly  and  spe¬ 
cifically  the  course  of  action  between  Mrs.  Hughes  and  the 
client,  yet  before  each  sale  or  purchase  of  security  under  the 
agreement  in  question,  there  must  be  a  re-disclosure  of  ca¬ 
pacity  and  a  re-statement  of  consent  thereto.  But  what  rea¬ 
sonable  end,  not  already  attained,  is  served  by  such  “re- 
disclosure”  of  capacity  and  “re-statement”  of  consent? 
The  word  “each”  is  not  incorporated  in  the  statute.  The 
“investment  adviser”  relationship  is  not  merely  one  or  a 
series  of  separate  and  independent  sales  and  purchases,  as 
under  the  broker  and  customer  relationship.  The  Invest¬ 
ment  Advisers  Act  contemplates  the  continuing  relationship 
between  “investment  adviser”  and  “client,”  under  an  “in¬ 
vestment  advisory  contract”  (See  Section  205).  The  very 
purpose  of  such  a  contract,  as  here,  is  to  define  at  the  outset, 
by  agreement  the  arrangement  undertaken  and  the  method 
and  manner  of  execution  thereof  during  the  continuance  of 
that  contractual  relationship.  In  the  contract  under  consid¬ 
eration,  there  is  full  disclosure;  this  cannot  be  denied. 

The  Act  specifies  certain  provisions  which  such  contract 
must  and  must  not  contain,  none  of  which  mandatory  re¬ 
quirements  are.  here  involved  (Section  205).  It  is  strange 
indeed  if  Congress  intended  “investment  adviser”  and 
“client”  should  not  be  permitted  the  normal  freedom  of 
contract;  that  is:  fully  and  completely,  at  the  outset  to  de¬ 
clare  with  particularity  in  a  continuing  “investment  ad¬ 
visory  contract”  between  them,  as  here,  the  characteristics 
and  manner  of  dealings  proposed  and  agreeable  to  both,  that 
Congress  did  not  add  that  prohibition  to  those  declared  in 
Section  205. 

Under  the  Security  Exchange  Act  of  1934,  relating  to 
broker-customer  transactions,  which  are  a  series  of  separate 
and  unrelated  sales  to  and  purchases  by  the  customer,  the 
Commission,  under  its  rule-making  authority  pursuant  to 
Section  11  (a)  of  that  Act,  promulgated  Rule  X,  15C1-4, 
which  provides: 
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“The  term  *  manipulative,  deceptive,  or  other  fraud¬ 
ulent  device  or  contrivance ’  as  used  in  Section  15(c)  (1) 
of  the  Act  is  hereby  defined  to  include  any  act  of  any 
broker  or  dealer  designed  to  effect  with  or  for  the  ac¬ 
count  of  a  customer  any  transaction  in  or  to  induce  the 
purchase  or  sale  by  such  customer  of  any  security  other 
than  •  •  •,  unless  such  broker  or  dealer,  at  or  before 
the  completion  of  each  such  transaction,  gives  or  sends 
to  such  customer  written  notification  disclosing’ ’ — the 
capacity  in  which  he  acts,  and  other  pertinent  informa¬ 
tion. 

I 

There  being  in  the  contemplation  of  the  rule  no  continuing 
contract  relation  between  broker  and  customer,  the  word 
“each”  naturally  was  incorporated  in  the  rule. 

Thereafter,  Section  206  of  the  Investment  Advisers  Act  of 
1940,  as  drafted  and  put  in  final  form  by  the  Securities 
and  Exchange  Commission,  embodied  an  adaptation  of  the 
language  of  Rule  X,  15C1-4. 

In  such  adaptation  the  wTord  “each”  was  not  utilized  for 
sound  and  obvious  reasons.  While  it  has  a  definite  place 
and  value  in  relation  to  successive  broker-customer  sales  and 
purchases,  which  constitute  no  part  of  an  overall  continuing 
contractual  course  of  action,  it  serves  no  purpose  whatever 
in  an  investment  adviser-client  relationship  covered  by  a  con¬ 
tinuing  contractual  engagement,  of  which  each  sale  and  pur¬ 
chase  is  merely  an  integral  part  of  the  extended  course  of 
dealing  contemplated  and  provided  for  by  the  parties. 

Yet  the  contention  is  made  that  Section  206  (3)  means 
the  same  as  though  the  language  of  Rule  X-15C1-4  under  the 
Security  Exchange  Act  of  1934  had  been  used,  and  despite 
the  fact  also  that  the  transactions  regulated  by  the  Rule  in 
question  and  those  regulated  by  Section  206  (3)  of  the  In¬ 
vestment  Advisers  Act  are  not  only  different  but  variant. 

The  Memorandum  Opinion  (Steig,  Assistant  Director  to 
Knudsen,  Counsel),  copy  of  which  you  kindly  supplied  to 
us,  does  not,  in  our  opinion,  do  more  than  merely  state  the 
contention  and  declare  that  the  language  of  Section  206  (3) 
is  in  accordance  with  the  opinion  expressed.  No  reasons  are 
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assigned  in  support  of  the  writer’s  conclusion.  Reference 
is  made  therein  to  the  Reports  of  the  Senate  Committee  on 
Banking  and  Currency  (No.  1775,  June  6,  1940)  and  the 
House  Committee  on  Interstate  and  Foreign  Commerce  (No. 
2639,  June  18,  1940).  Nothing  in  these  Reports,  which  we 
have  carefully  examined,  contributes  anything  in  support  of 
the  technical  statutory  construction  of  the  Section  expressed 
by  the  writer  of  the  Memorandum. 

These,  stated  briefly,  are  some  of  the  reasons  which  satisfy 
us  that  paragraph  (i)  of  the  investment  adviser-client  “Mem¬ 
orandum  of  Agreement”  of  Hughes  and  Company  is  in  entire 
conformance  with  the  terms  and  provisions  of  the  “Invest¬ 
ment  Advisers  Act  of  1940,”  and  of  Section  206  (3)  thereof. 

Yours  very  truly, 

Lee,  Shaw  &  McCreeby, 

DCM  :D  :S  By  Donald  C.  McCreeby.  |  • 

Tr.  922-925.  j  * 


RESPONDENT'S  EXHIBIT  7. 

NOV.  1,  1943.  j  . 

Mr.  John  L.  Geraghty,  Regional  Administrator,  Securities 
and  Exchange  Commission,  Room  822  Midland  Savings 
Building,  444  Seventeenth  Street,  Denver  2,  Colorado. 

Re :  E.  W.  Hughes  and  Company. 

Dear  Mr.  Geraghty:  This  is  in  answer  to  your  letter  of 
October  1,  1943  and  with  reference  to  Mr.  McCreery’s  letter 
to  you  of  September  28,  1943  in  which  it  appears  that  Mc- 
Creery  insists  that  the  blanket  disclosure  set  forth  in  para¬ 
graph  (i)  of  the  Hughes  and  Company  memorandum  of 
agreement  with  its  clients  is  lawful  and  proper.  He  bases 
his  contention,  it  would  seem,  wholly  on  the  fact  that  the 
word  “each”  is  not  contained  in  Section  206(3)  of  the  In¬ 
vestment  Advisers  Act  while  that  word  does  appear  in  Rule 
X-15C1-4  of  the  Securities  Exchange  Act  of  1934. 

i 

There  is  nothing  in  Mr.  McCreery’s  letter  which  would 
induce  me  to  change  my  opinion  as  to  the  proper  interpreta¬ 
tion  of  Section  206(3)  or  which  would  lead  me  to  believe  that 
the  strict  requirements  of  the  law  as  set  forth  in  that  section 
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would  be  satisfied  by  a  blanket  disclosure  providing  that  an 
investment  adviser,  when  acting  as  such,  is  acting  as  Prin¬ 
cipal  in  every  transaction  effected  with  his-  client.  In  my 
opinion,  as  stated  in  my  memorandum  to  Miss  Steig  on  April 
8, 1943,  investment  advisers  must,  in  each  transaction  of  this 
type,  make  a  disclosure  of  the  capacity  in  which  they  are 
acting  and  obtain  the  required  consent  of  the  client  to  such 
transaction. 

The  purpose  of  Section  206(3)  is  to  put  the  client  on  notice 
of,  and  require  his  consent  to  any  transaction  in  which  the 
investment  adviser  would  be  subjected  to  a  conflict  of  in¬ 
terest  in  that  he  would  be  acting  for  the  account  of  a  third 
person  or  for  his  own  account  in  a  transaction  in  which  the 
client  has  a  right  to  expect  that  the  advice  for  which  he  has 
paid  is,  in  fact,  disinterested. 

When  the  investment  adviser  therefore  ceases  in  any  case 
to  act  as  a  fiduciary,  when  he  ceases  to  act  wholly  on  behalf 
of  and  for  the  benefit  of  his  client  in  any  transaction  with 
the  client,  it  is  necessary  that  he  make  full  disclosure  of  this 
change  in  his  relations  to  the  client  so  that  in  each  instance 
the  client  will  be  affirmatively  notified  that  the  investment 
adviser  will  be  acting  in  his  own  interest  or  in  the  interest 
of  a  third  person.  The  client  is  then  on  guard  to  weigh  the 
particular  transaction  in  the  light  of  this  changed  relation 
and  act  accordingly. 

In  his  report  to  the  House  on  the  Investment  Advisers 
Act  of  1940,  Congressman  Cole,  said  in  referring  to  Section 
206  of  the  Act : 

“This  section  makes  unlawful  transactions  and 
practices  by  investment  advisers  which  defraud  or  oper¬ 
ate  as  a  fraud  or  deceit  upon  clients  or  prospective 
clients.  Registered  investment  advisers  are  also  forbid¬ 
den  to  purchase  securities  from  or  sell  securities  to  any 
client,  either  as  principal  or  as  broker  for  another  per¬ 
son,  without  first  advising  the  client  of  the  transaction 
and  obtaining  his  consent  thereto.,, 

It  should  be  noted  that  he  mentioned  “the  transaction”  not 
“the  transactions.”  It  was  clearly  contemplated,  therefore, 
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that  the  necessary  information  must  be  divulged  to  the  client 
and  his  consent  obtained  prior  to  the  completion  of  each 
transaction.  There  is  nothing  either  in  this  report  or  in  the 
section  itself  which  would  allow  one  to  infer  that  Congress 
intended  or  even  considered  allowing  such  disclosure  to  be 
made  in  blanket  form  by  a  general  contract  rather  than  in 
specific  transactions.  If  such  had  been  the  case,  the  require¬ 
ment  would  have  been  set  forth  in  Section  205  of  the  Act 
which  concerns  such  contracts. 

I  am  inclined  to  agree  with  you  that  any  blanket  disclosure 
such  as  that  contained  in  the  contract  in  question  must  be 
deemed  void  under  Section  215  of  the  Act  even  though  the 
client  should  consent  to  it.  Congress  had  sufficient  interest 
in  the  economic  welfare  of  the  investing  public  in  such  in¬ 
stances  to  void  any  contracts  they  should  enter  into  with 
investment  advisers  insofar  as  such  contracts  might  conflict 
with  the  requirements  of  the  law  as  set  forth  in  the  Act. 

Very  truly  yours, 

For  James  A.  Treanor,  Jr.,  Director, 
/s/  Orrin  C.  Knudsen,  Counsel. ; 

Tr.  926-927. 
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IN  THE 


United  States  Court  of  Appeals 

POE  THE  DISTRICT  OF  COLUMBIA 

j 


No.  9853. 

i 


ARLEEN  W.  HUGHES,  doing  business  as  E.  W.  Hughes 

&  Company,  Petitioner, 

vs. 


SECURITIES  AND  EXCHANGE  COMMISSION, 

Respondent. 


ON  PETITION  TO  REVIEW  AND  SET  ASIDE  ORDER  OF 
THE  SECURITIES  AND  EXCHANGE  COMMISSION. 


BRIEF  AND  ARGUMENT  ON  BEHALF  OF 

PETITIONER. 


1.  JURISDICTIONAL  STATEMENT. 

This  is  a  petition  by  Arleen  W.  Hughes,  doing  business 
as  E.  W.  Hughes  &  Company  (hereinafter  referred  to  as 
“Petitioner”)*  to  review  and  set  aside  final  orders  of  the 
Securities  and  Exchange  Commission  (hereinafter  various¬ 
ly  referred  to  as  “Commission”)  of  date  April  1,  1948  and 
April  13,  1948  (J.  App.  62-64,  96-97). 

The  jurisdiction  of  this  Court  and  its  functions  on  re- 
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view  are  set  forth  and  defined  in  Section  25(a)  of  the  Se¬ 
curities  Exchange  Act  of  1934  (hereinafter  referred  to  as 
the  “Exchange  Act”),  Act  of  June  6,  1934,  c.  404,  Title  I,  48 
Stat.  881,901,  Act  of  June  7,  1934,  c.  426,  48  Stat.  926, 
U.  S.  C.,  Title  15,  Sec.  78y(a) ;  and  in  Section  10  of  the 
Administrative  Procedure  Act,  Act  of  June  11,  1946,  c.  324, 
60  -Stat.  237,  243,  U.S.C.,  Title  5,  Sec.  1009. 

See  Appendix ,  this  brief,  infra ,  for  relevant  portions 
of  foregoing  and  other  statutes  and  rules  of  Commission 
herein  referred  to. 

The  Commission  on  April  17,  1946,  entered  its  “Order 
for  Private  Proceedings  and  Notice  of  Hearing  on  the 
Question  of  Revocation  and  Suspension  of  Registration 
(Note:  as  broker  and  dealer)  pursuant  to  Section  15(b) 
of  the  Securities  Exchange  Act  of  1934”  (J.  App.  69-72),  Act 
of  June  6,  1934,  c.  404,  Title  I,  Sec.  15,  48  Stat.  895,  as 
amended.  Act  of  Mav  27,  1936,  c.  462,  Sec.  3,  48  Stat.  881, 
49  Stat.  1375,  1377-1378,  TT.S.C.,  Title  15,  Sec.  78o(b). 

The  order  for  the  proceedings  charged  that  “during 
the  period  from  approximately  September  1,  1944  to  the 
date  hereof”  (April  17,  1946)  Petitioner  willfully  had  vio¬ 
lated  Section  17(a)  of  the  Securities  Act  of  1933,  Act  of 
May  27,  1933,  c.  38,  Title  I,  48  Stat.  74,  84-85,  TT.S.C.,  Title 
15,  Sec.  77q(a);  Section  10(b)  of  the  Securities  Exchange 
Act  of  1934,  Act  of  June  6,  1934,  c.  404,  Title  I,  48  Stat. 
891,  U.S.C.,  Title  15,  Sec.  78j(b)  (Commission  Rule 
X-10B-5  thereunder);  and  Section  15(c)  (l)  of  the  Securi¬ 
ties  Exchange  Act  of  1934,  supra ,  U.S.C.,  Title  15,  Sec. 
78o(c)(l)  (Commission  Rule  X-15C1-2,  (a)  and  (b)  there¬ 
under).1 


’It  is  made  “unlawful”:  by  Section  17(a)  of  the  Securities  Act  for 
“any  person  in  the  sale  of  any  securities  *  *  •  to  employ  any  device, 
scheme  or  artifice  to  defraud”;  “to  obtain  money  •  •  *  by  means  of  any 
untrue  statement  of  a  material  fact  or  any  omission  to  state  a  material 
fact  necessary  in  order  to  make  the  statements  made,  •  •  •  not  mis¬ 
leading”;  “or  to  engage  in  any  transaction,  practice  or  course  of  business 
which  operates  •  *  *  as  a  fraud  or  deceit  upon  the  purchaser”:  by  Section 
10(b)  of  the  Exchange  Ad  for  “any  person”  to  use  “any  manipulative, 
or  deceptive  device  or  contrivance”  in  the  “sale  of  any  security”;  and  by 
Section  15(c)(1)  of  the  Exchange  Ad  for  any  “broker  or  dealer”  *  •  * 
to  effect  any  transaction  •  •  •  by  means  of  any  manipulative,  deceptive 
or  other  fraudulent  device  or  contrivance.”  Commission  Rules  X-10B-5 
and  X-15Cl-2(a)  and  (b)  under  the  Exchange  Ad  merely  restate  the 
several  statutory  provisions  in  question. 


The  Commission  in  and  by  its  Order  of  April  1,  1948, 
made  final  by  order  of  April  13,  1948,  denying  Petition  for 
Rehearing  (J.  App.  62,  96),  revoked  “the  registration  as 
broker  and  dealer’ ’  of  Petitioner  theretofore  made  pur¬ 
suant  to  Section  15(a)  and  (b)  of  the  Exchange  Act,  afore¬ 
said  (J.  App.  1-2,  34r35). 

j 

Petitioner  asks  this  Court,  by  her  Petition  for  Review 
(J.  App.  1-33),  to  set  aside  said  order  of  revocation  (April 

I,  1948),  which  order  this  Court,  by  its  order  of  date  June 
30,  1948  “stayed  pending  the  decision  of  this  Court  in  this 
case,  or  the  further  order  of  this  Court  in  this  case”  (J. 
App.  68). 

2.  STATEMENT  OF  CASE. 

(A)  GENERAL. 

Petitioner  has  been  a  registered  broker-dealer  under 
the  Exchange  Act  since  1934  (prior  to  1940  the  busi¬ 
ness  of  E.  W.  Hughes  &  Company  was  a  partnership  con¬ 
sisting  of  her  deceased  husband  E.  W.  Hughes  and  herself) 

( J.  App.  2,  34) ;  and  has  been  a  registered  investment 
adviser  since  1942  under  the  Investment  Advisers  Act  of 
1940  (Tr.  pp.  527-587),  Act  of  August  22,  1940,  c.  686,  Title 

II,  Sec.  203,  54  Stat.  847,  850,  U.S.C.,  Title  15,  Sec.  80b-3. 

»  ! 

From  on  or  about  May,  1943,  and  continuing  to  and 
until  the  date  (April  17,  1946)  of  the  Commission’s  order 
initiating  this  proceeding,  there  had  been  numerous  oral  and 
written  discussions  and  communications  between  various 
members  of  the  Commission  staff  and  Petitioner  as  to  the 
legal  meaning,  force  and  effect  of  certain  provisions  of  said 
Investment  Advisers  Act,  and  particularly  Sections  * 
202(a)  (11),  205  and  206  thereof,  54  Stat.  847,  U.S.C.,  Title  15, 
Secs.  80b-2(a)(ll),  80b-5  and  80b-6. 

The  Commission  staff  evidently  was  not  convinced  by 
and  so  was  unwilling  to  rely  upon  the  construction  attributed 
bv  it  to  the  said  several  provisions  of  the  Investment  Ad¬ 
visers  Act.  Accordingly,  in  1945  and  1946,  extensive  investi¬ 
gations  of  Petitioner’s  business  operations  (See  Tr.  pp. 
599-695,  794-819)  were  made,  the  results  of  which  investi- 
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gations  first  were  disclosed  to  Petitioner  at  or  about  the 
time  of  the  “hearing”  (September  3,  1946)  held  pursuant 
to  said  “Order  for  Private  Proceedings”  (April  17,  1946) 
herein. 

(B)  THE  ISSUES. 

Such  proceeding  was  initiated  by  complaint,  pleading  or 
moving  paper2  which,  so  far  as  here  material,  alleged : 

“I. 

“The  Commission’s  public  official  files  disclose 
that: 

“A.  Arleen  W.  Hughes,  doing  business  as  E. 
W.  Hughes  &  Company,  a  sole  proprietor,  herein¬ 
after  referred  to  as  registrant,  is  registered  as  a 
broker  and  dealer  pursuant  to  Section  15(b)  of  the 
Securities  Exchange  Act  of  1934  and  as  an  invest¬ 
ment  adviser  pursuant  to  Section  203(c)  of  the  In¬ 
vestment  Advisers  Act  of  1940. 

•  •  •  •  • 


II. 

“Members  of  its  staff  have  reported  to  the  Com¬ 
mission  information  obtained  as  a  result  of  an  in¬ 
vestigation  of  registrant  which  tends  to  show  that: 

“A.  During  the  period  from  approximately 
September  1,  1944  to  the  date  hereof,  registrant 
sold  securities  to  clients  with  whom  she  was  in  a 


2RuIe  HI  of  the  Commission  required  that  such  Notice  “shall  state 
the  •  •  *  subject  matter  of  the  hearing  and,  in  proceedings  instituted  by 
the  Commission,  shall  be  accompanied  •  •  •  by  a  short  and  simple 
statement  of  the  matters  to  be  considered  and  determined.” 

As  amended,  effective  September  11,  1946,  “to  accord  with  the  legal 
requirements  and  the  spirit  of  the  federal  Administrative  Procedure 
Act,”  the  Rule  as  quoted  reads  “by  a  short  and  simple  statement  of  the 
matters  of  fact  and  law  to  be  considered  and  determined.” 

The  Commission  Order  and  Notice  obviously  is  intended  to  meet 
the  banc  requirements  of  “due  process.”  That  basic  principle  being  a 
matter  of  substance  as  well  as  of  form,  it  is  -not  satisfied  merely  by  the 
performance  of  the  formality  of  procedures. 

See  also,  Securities  Exchange  Act,  Sec..  15b,  U.S.C.,  Title  15,  Sec. 
78o(b),  Appendix,  infra. 


fiduciary  relationship,  in  that  she  purported  to  render 
to  such  clients  impartial  investment  advice  for  com¬ 
pensation  under  an  investment  advisory  contract, 
without  fully  disclosing  to  such  clients  the  nature 
and  extent  of  her  adverse  interest,  including,  among 
other  things,  (1)  the  best  price  at  which  such  securi¬ 
ties  could  be  purchased  for  such  clients  in  the  open 
market  in  the  exercise  of  reasonable  diligence,  and 
(2)  the  cost  to  registrant  of  the  securities  sold  to 
such  clients. 

m. 

“The  information  reported  to  the  Commission 
by  members  of  its  staff  as  set  forth  in  Paragraph  II 
hereof  tends,  if  true,  to  show: 

_  I 

“A.  That  registrant  violated  Section  17(a)  of 
the  Securities  Act  of  1933  *  *  *  . 

“B.  That  registrant  violated  Section  15(c)(1) 
of  the  Securities  Exchange  Act  of  1934  *  *  *  as  de¬ 
fined  by  Rule  X-15Cl-2(a)  and  (b)  adopted  under 
said  section. 

“C.  That  registrant  violated  Section  10(b)  of 
the  Securities  Exchange  Act  of  1934  *  *  *  in  con¬ 
travention  of  Rule  X-10B-5  prescribed  by  the  Com¬ 
mission  under  said  section. 

•  •  •  •  • 

IV.  | 

“The  Commission,  having  considered  the  afore¬ 
said  information,  deems  it  necessary  and  appropri¬ 
ate  in  the  public  interest  and  for  the  protection  of 
investors  that  proceedings  be  instituted  to  deter¬ 
mine: 

(a)  Whether  the  statements  set  forth  in  Para¬ 
graph  II  hereof  are  true;  (b)  Whether  registrant 
has  willfully  violated  Section  17(a)  of  the  Securities 
Act  of  1933;  (c)  •  •  *  Section  15(c)(1)  of  the  Se- 


curities  Exchange  Act  of  1934  and  Rule  X-15C1-2  (a) 
and  (b)  adopted  under  said  section;  (d)  •  *  *  Section 
10(b)  of  the  Securities  Exchange  Act  of  1934  and 
Rule  X-10B-5  prescribed  by  the  Commission  under 
said  section;  *  *  *  (f)  Whether,  pursuant  to  Section 
15(b)  of  the  Securities  Exchange  Act  of  1934,  it  is 
in  the  public  interest  to  revoke  the  registration  of 
registrant;  •  •  V’ 

(J.  App.  69-72). 

Then  followed  the  usual  order  for  hearing  before  a 
trial  examiner.  The  “Report  of  the  Trial  Examiner”  (Tr. 
11-29),  to  which,  as  not  responsive  to  the  issues,  the  facts 
and  the  law,  as  well  as  to  the  proceedings  itself,  Petitioner 
made  detailed  objections  and  exceptions  (Tr.  37-57),  was 
ignored  by  the  Commission  in  its  “Findings  and  Opinion.” 
Evidently  the  Commission  was  not  impressed  with  the 
Trial  Examiner’s  report,  for  it  asserted  “Our  findings  and 
conclusions  herein  are  based  on  an  independent  review  of 

the  record.”  (J.  App.  37) 

» 

Neither  the  term  “the  nature  and  extent  of  (her)  ad¬ 
verse  interest,”  nor  any  similar  or  comparable  language, 
is  found  in  the  Securities  Act  of  1933,  the  Securities  Ex¬ 
change  Act  of  1934,  the  Investment  Advisers  Act  of  1940 
or  in  any  Rule  promulgated  by  the  Commission  under  any 
of  such  acts. 

The  issues  laid  in  the  pleading  and  order  initiating 
this  case,  in  summary,  are: 

Registrant  sold  securities  to  clients: 

(A)  With  whom  she  was  in  a  fiduciary  relation¬ 
ship; 

(B)  To  whom  she  purported  to  render  impartial 
investment  advice  for  compensation  under  an 
investment  advisory  contract; 

'(C)  To  whom  she  did  not  disclose  fully  the  nature 
and  extent  of  her  adverse  interest,  in  that  she 
did  not  advise  her  clients: 
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(1)  The  best  price  at  which  such  securities 
could  be  purchased  for  such  clients  in  the 
open  market  in  the  exercise  of  reason¬ 
able  diligence. 

(2)  The  cost  to  registrant  of  the  securities 
sold  to  such  clients. 


It  is  to  be  observed  that  the  foregoing  Commission  alle¬ 
gations  do  not  change  or  embrace  any  of  the  following  prac¬ 
tices  :  excessive  profits ;  excessive  mark-ups ;  cross-trad¬ 
ing  of  customers’  accounts;  “churning”  of  customers’  ac¬ 
counts;  excessive  trading  in  customers’  accounts;  market 
manipulation ;  rigging  of  markets ;  market  control ;  dis¬ 
cretionary  trading  in  customers’  accounts;  false  state¬ 
ments;  misrepresentations;  false  confirmations;  bad  faith; 
actual  fraud;  or  other  wrongdoing  of  any  kind.3 


It  is  to  be  observed  also  that  the  acts  of  Petitioner 
of  which  the  Commission  complained  in  the  foregoing 
charge  and  which  the  Commission  in  its  opinions  and  or¬ 
ders  herein  found  to  be  in  violation  of  certain  provisions 
of  and  Rules  under  the  Securities  Act  and  the  Exchange 
Act,  actually  “stem  from”  and  relate  to  her  operations  and 
relationships  as  a  registered  investment  adviser  and  not 
otherwise.  The  alleged  undefined  “fiduciary  relationship” 
upon  which  the  Commission  relied  and  now  relies,  arose, 
if  at  all,  from  her  investment  adviser  relationship  to  her 
clients.  The  Commission  so  found  (J.  App.  41). 


The  fact  that  in  all  such  transactions  Petitioner  acted 
as  a  principal,  dealer  in  and  owner  of  securities  sold  to  her 
clients  is  contemplated  and  authorized  by  the  Investment 
Advisers  Act.  4 


sThe  Commission  itself  found  that: 

“The  record  shows  that  registrant  has  apparently  acted  in  the 
conviction  that  her  method  of  doing  business  is  lawful,  that  she 
has  never  attempted  to  conceal  such  business  methods  from  our 
investigators,  ana  that  she  has  fully  cooperated  in  presenting  the 
facts  in  this  proceedings”  (J.  App.  54). 

♦Section  206  of  the  Investment  Advisers  Act  (Act  of  August  22, 
1940,  c.  686;  Title  m.  Sec.  206,  54  Stat  852,  U.S.C.,  Title  15,  Sec.  80b-6) 
provides:  “It  shall  be  unlawful  for  any  investment  adviser  *  di¬ 
rectly  or  indirectly  •  •  •  (3)  acting  as  principal  for  his  own  account. 


That  Act  also  requires  an  “investment  advisory  con¬ 
tract”  between  investment  adviser  and  client.3 

It  is  significant  that  the  disclosure  and  consent  re¬ 
quired  by  the  Investment  Advisers  Act  (Section  206)  is 
“ disclosing  •  •  •  the  capacity  *  #  *  and  obtaining  the  con¬ 
sent  of  the  client  •  •  V’  There  is  in  that  Act  no  prescrip¬ 
tion  to  “disclose  fully  the  nature  and  extent  of  her  adverse 
interest”  (Appendix,  this  brief). 

It  is  significant  also  that  under  the  Securities  Ex¬ 
change  Act  (Section  11(d))  the  only  duty,  in  that  behalf, 
imposed  upon  a  broker-dealer  is  that  he  “discloses  to  such 
customer  in  writing  at  or  before  the  completion  of  the 
transaction  whether  he  is  acting  as  a  dealer  for  his  own 
account .  as  a  broker  for  such  customer  •  •  •.”  (Emphasis 
added.)*  By  Commission  Buie  X-15C1-4,  entitled  “Con¬ 
firmation  of  Transactions”,  the  foregoing  statutory  lan¬ 
guage  is  adopted  as  the  definition  of  “  ‘manipulative,  de¬ 
ceptive  or  other  fraudulent  device  or  contrivance’  as  used 
in  Section  15(c)  1  of  the  Act.”7 

knowingly  to  sell  any  security  to  *  *  *  a  client  *  *  *  without  disclosing 
to  such  client  in  writing  before  the  completion  of  such  transaction  the 
capacity  in  which  he  is  acting  and  obtaining  the  consent  of  the  client  to 
such  transaction.”  (Emphasis  added.) 

The  Commission  in  support  of  its  “Findings  and  Opinion”  indulged 
in  its  own  ex  parte  construction  of  the  foregoing  section  (J.  App.  49, 
footnote  17),  which  construction  it  enlarged  and  adopted  in  this  case 
as  being  prescribed  by  the  Securities  Act,  the  Exchange  Act  and  “com¬ 
mon  law  principles.” 

5Section  205  provides: 

“No  investment  adviser  *  *  *  shall  *  *  *  enter  into,  extend  or 
renew  any  investment  advisory  contract  *  *  *  if  such  contract — 

“(1)  provides  for  compensation  to  the  investment  adviser 
on  the  basis  of  a  share  of  capital  gains  *  *  *; 

“(2)  fails  to  provide,  in  substance,  that  no  assignment  of 
such  contract  shall  be  made  by  the  investment  adviser  without 
the  consent  of  the  other  party  *  *  *;  or 

“(3)  fails  to  provide,  in  substance,  that  the  investment  ad¬ 
viser,  if  a  partnership,  will  notify  the  other  party  to  the  contract 
of  any  change  in  membership  of  such  partnership  *  *  *. 

“As  used  in  this  section  ‘investment  advisory  contract’  means 
any  contract  or  agreement  whereby  a  person  agrees  to  act  as  in¬ 
vestment  adviser  *  *  *.”  U.S.C.,  Title  15,  Sec.  80b-5. 

6  See  Appendix,  this  brief,  infra. 

•See  Appendix,  this  brief,  infra. 
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Thus,  there  is  no  provision  of  the  Securities  Act,  of 
the  Securities  Exchange  Act  or  of  the  Investment  Advisers 
Act,  or  of  any  Rule  under  any  of  such  Acts,  which  pre¬ 
scribes  that  Petitioner,  either  as  a  broker-dealer  or  as 
an  investment  adviser,  “disclose  fully  the  nature  and  ex¬ 
tent  of  her  adverse  interest”  (J.  App.  69).  Moreover,  the 
Order  and  pleading  initiating  this  proceeding  does  not 
charge  that  Petitioner  did  not  disclose  “the  capacity”8  in 
which  it  was  agreed  with  and  understood  by  her  clients 
she  would  act.  Nor  did  such  Order  and  pleading  charge 
the  failure  of  Petitioner  to  secure  “the  consent”  of  clients 
to  “the  capacity”  in  which  she  acts  (J.  App.  69). 

It,  therefore,  must  be  taken  to  be  the  fact,  not  drawn 
in  issue  by  the  charges  made  in  the  pleading  defining  the 
issues  in  this  case,  that  Petitioner  did  disclose  to  and  agree 
with  her  clients  as  to  “the  capacity”  in  which  she  acts  and 
that  Petitioner  did  obtain  the  consent  of  her  clients  so  to 
act, — that  is,  as  principal  for  her  own  account  and  dealer 
in  and  owner  of  the  securities  sold  to  and  purchased  by 
her  clients  from  her.  i 

Petitioner,  at  all  times  from  the  inception  of  dealing 
(J.  App.  57)  to  and  including  confirmation,  fully  disclosed 
to  and  agreed  with  each  of  her  investment  advisory  clients, 
each  of  whom  consented,  respecting  “the  capacity”  in 


sThe  footnote  contention  of  the  Commission  (J.  App.  48,  note  16), 
which  is  conventional  footnote  technique  with  that  body,  that  the 
charging  language  “without  fully  disclosing  to  such  clients  the  nature 
and  extent  of  her  adverse  interest  *  *  *”  (J.  App.  69)  “encompassed” 
“the  capacity  in  which  she  was  acting,”  was  a  mere  brush-off  of  an 
issue  which  the  Commission  could  not  meet.  Moreover,  it  is  not  con¬ 
sistent  with  the  Commission  position  disclosed  in  the  charge  and  else¬ 
where  in  its  “opinions.”  Whatever  the  meaning  and  import  of  the 
terms  in  question  standing  alone  might  be  asserted  to  be,  the  fact  is 
that  the  Commission  itself  in  its  charge  defined  with  particularity  the 
meaning  attributed  by  it  to  the  phrase  “nature  and  extent  of  her  ad¬ 
verse  interest”  by  limiting  it  directly  and  specifically  to  “market  price” 
and  “cost  to  registrant”  of  the  securities  sold  to  clients.  Further,  in  its 
opinions,  it  is  made  perfectly  dear  that  “capacity”  is  one  thing,  while 
“the  nature  and  extent  of  her  adverse  interest”  is  something  else  en¬ 
tirely  separate  and  distinct.  (J.  App.  41,  44,  41-42,  49,  59-60).  In  short, 
the  disclosure  to  and  understanding  by  clients  that  Petitioner  is  selling 
them  her  own  securities”  (J.  App.  49)  is,  in  the  opinion  of  the  Commis¬ 
sion,  a  mere  preliminary  to  the  “additional  disdosure”  and  subsequent 
“consent”  after  the  event  (J.  App.  44)  which  the  Commission  has  under¬ 
taken  by  its  order  herein  to  require  (J.  App.  41,  44). 
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which  she,  as  investment  adviser,  acts  in  all  transactions  of 
sale  to  such  clients.  See:  original  “Memorandum  of 
Agreement”  (Comm.  Ex.  4)  (J.  App.  245-248)  confirma¬ 
tions  thereunder  (Comm.  Exs.  20-24)  (J.  App.  263-267), 
“Supplemental  Memorandum  of  Agreement”  (J.  App.  64- 
68)  and  testimony  of  clients  hereinafter  examined. 

(C)  THE  COMMISSION  CONTENTION  AS  TO  THE  LAW. 

In  the  text  of  its  opinion  the  Commission  undertook 
to  define  the  issues  of  law,  as  follows: 

“•  •  •  a  fiduciary  at  common  law  is  forbidden 
to  deal  as  an  adverse  party  with  his  principal.  An 
exception  is  made,  however,  where  the  principal 
gives  his  informed  consent  to  such  dealings.  The 
question  of  law  presented  here  is  the  extent  of  dis¬ 
closure  which  must  be  made  •  *  #  in  obtaining  con¬ 
sent  to  his  selling  his  own  securities  to  his  principal. 
More  specifically,  the  issue  is  whether  such  a  fidu¬ 
ciary  must  make  any  disclosure  in  addition  to  the 
fact  that  he  proposes  to  deal  on  his  own  account. 
We  believe  that  it  is  perfectly  clear  that  additional 
disclosure,  and  a  consent  based  on  such  additional 
disclosure,  are  necessary  before  the  fiduciary  can 
assume  such  a  conflicting  position.”  (Emphasis 
added.)  (J.  App.  41) 

Again  the  Commission  said: 

“•  *  #  But,  if  registrant  chooses  to  assume  a 
role  in  which  she  is  motivated  by  conflicting  inter¬ 
ests  •  •  •  she  may  do  so  if,  but  only  if,  she  obtains 
her  client’s  consent  after  disclosure  not  only  that 
she  proposes  to  deal  with  them  for  her  own  account 
but  also  of  all  other  facts  which  may  be  material 
to  the  formulation  of  an  independent  opinion  by  the 
client  as  to  the  advisability  of  entering  into  the 
transaction.  These  facts  should  include,  as  we  have 
already  stated,  registrant’s  own  cost  of  the  securi¬ 
ties  she  proposes  to  sell  as  well  as  the  market  value 
of  the  securities  where  the  market  price  is  better 
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than  the  price  asked  of  the  client”  (Emphasis 
added.)  (J.  App.  44)® 

Throughout  the  ‘ 1  findings”  and  “opinions”  of  the 
Commission  the  foregoing  legal  contention  of  the  Com¬ 
mission  is  repeated  time  after  time,  both  separately  and 
intermingled  with  the  Commission  narrative  “findings” 
and  argumentative  conclusions  (J.  App.  36,  40,  41,  42,  43, 
44,  45,  46,  47,  52,  54,  56,  58-59,  60).  It  may  be  that  this 
procedure  was  indulged  on  the  assumption  that  by  mere 
iteration  and  reiteration  the  Commission’s  tenuous  legal 
theory  somehow  might  assume  the  form,  if  not  the  sub¬ 
stance,  of  reality.  j 

The  Commission’s  legal  position  is  not  now  the  law 
and  never  has  been  the  law,  either  under  “common  law 
principles”  or  under  the  statutes  relied  upon,  into  which 
the  Commission  assumes  the  “common  law  principles”,  as 
asserted  by  it  to  be,  have  been  incorporated  (J.  App.  41-44, 
46,  52,  60).  Petitioner  has  no  controversy  whatever  with 
the  principles  of  the  common  law  (whether  or  not  here 
relevant),  but  does  have  serious  controversy  with  the 
Commission’s  free  and  easy  disregard  and  distortion  qf 
such  principles. 


•The  settled  law  seems  to  be  to  the  contrary.  In  Restatement  of 
the  Law,  Agency,  Secs.  13,  376,  389,  390,  and  comments,  it  is  declared: 

“An  agent  is  a  fiduciary  with  respect  to  matters  within  the 
scope  of  his  agency.  (13)  *  *  *  The  existence  and  extent  of  the 
dunes  of  the  agent  to  the  principal  axe  determined  by  the  terms 
of  the  agreement  between  the  parties,  interpreted  in  light  of  the 
circumstances  under  which  it  is  made  *  *  *.  (376)  *  *  * 

"Agency  is  a  relationship  based  upon  the  manifestations  of 
consent  of  the  parties  and  hence,  except  where  the  manifestations 
do  not  have  legal  effect,  the  duties  of  both  parties  are  based  upon 
them.  Unless  the  parties  have  manifested  an  intent  otherwise, 
the  agreement  is  interpreted  to  be  that  which,  in  view  of  the 
conduct  of  tiie  parties  in  light  of  all  the  circumstances,  reasonable 
men  in  the  position  of  the  principal  and  agent  would  expect.  *  *  * 
(376,  comment  a)  *  *  *  Unless  otherwise  agreed  an  agent  is  subject 
to  a  duty  not  to  deal  with  his  principal  as  an  adverse  party  in  a 
transaction  connected  with  his  agency.  (389)  *  *  *  ft  may  be 
understood  at  the  time  when  the  agent  is  appointed  that  he  may 
deal  on  his  own  account.  (389,  comment  b)  *  *  *  An  agent,  in 
dealing  with  the  principal,  on  his  own  account  in  regard  to  a 
subject  matter  as  to  which  he  is  employed,  is  subject  to  a  duty 
to  deal  fairly  with  the  principal  and  to  communicate  to  her  all 
material  facts  in  connection  with  the  transaction  of  which  he  has 
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The  foregoing  legal  assumption,  upon  which  the  Com¬ 
mission  order  of  revocation  is  premised  is  that  the  law, 
somehow  and  somewhere  (“as  a  matter  of  general  com¬ 
mon  law  long  before  the  passage  of  the  Securities  Act,”  J. 
App.  46;  and  as  “required  under  the  provisions  of  the 
Securities  Act  and  the  Securities  Exchange  Act,”  J.  App. 
60),  denies  to  Petitioner,  a  registered  investment  adviser 
(designated  as  “the  fiduciary”),  and  her  “investment  ad¬ 
visory”  client  (designated  as  “the  principal”)  any  ef¬ 
fective  right  whatever  to  agree  between  themselves,  by 
“investment  advisory  contract”  or  otherwise,  that  Peti¬ 
tioner  shall  act  as  principal  for  her  own  account,  dealer 
in  and  owner  of  securities  sold  by  her  to  her  client  and 
purchased  by  such  client  pursuant  to  “investment  advice” 
rendered  by  Petitioner. 

The  Commission’s  further  assumption  of  law  is  that 
even  after  disclosure  to  and  agreed  consent  by  client  as  to 
“ the  capacity ”  in  winch  Petitioner  is  to  act,  but  before 
such  disclosure,  agreement  and  consent  can  be  valid  or 
operative,  Petitioner  as  a  registered  dealer  under  the 


notice,  unless  the  principal  has  manifested  that  he  knows  such 
facts  or  that  he  does  not  care  to  know  them"  (390)  (Emphasis 
added.) 

“The  relationship  of  principal  and  agent  is  ordinarily  based 
upon  a  contract”  (Introductory  note.  Section  376)  and  “a  person 
who  makes  a  contract  with  another  to  perform  services  as  an 
agent  for  him  is  subject  to  a  duty  to  act  in  accordance  with  his 
promise”  (377).  Moreover,  “an  agency  relationship  exists  only 
i  if  there  has  been  a  manifestation  by  the  principal  to  the  agent  that 
the  agent  may  so  act  on  his  account,  and  consent  by  tho  agent  so 
to  act."  (15)  (Emphasis  added.) 

The  Commission’s  partial  quotation  from  the  Restatement  of 
Agency,  Section  390,  comment  a  (J.  App.  43),  for  example,  is  directly 
mifilpflding-  The  editors  of  the  Restatement  specifically  guarded  against 
such  abuse  by  the  following  preliminary  statement  of  caution  (376,  com¬ 
ment  a):  “Thus,  the  duties,  described  *  *  *  in  Sections  387-398  as  duties 
of  loyalty,  are  inferences  drawn  from  the  conduct  of  the  parties  in  light 
of  common  experience  and  what  reasonable  men  would  regard  as  fair. 
The  rules  staled  in  such  Sections  are  the  rules  applicable  in  the  normal 
case,  where  the  parties  have  not  made  a  different  agreement.  Since  the 
parties  may  make  what  agreements  they  please,  and  since  *  *  *  such 
agreements  are  enforceable,  the  rules  stated  *  *  *  are  *  *  *  dependent 
upon  the  non-existence  of  an  agreement  to  the  contrary." 

The  Commission  deliberately  ignored  not  only  the  substance  of 
every  agreement  made  but  denied  also  the  right  of  the  parties  to  con¬ 
tract  the  terms  of  their  own  relationship,  as  permitted  by  “common 
law  principles”  and  as  authorized  by  statute. 
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Securities  Exchange  Act.  thereafter,  additionally  must  dis -  i 
close  “the  nature  and  extent  of  her  adverse  interest,”  to- 
wit:  Petitioner’s  “own  cost”,  of  the  securities  sold  to 
client  and  “the  market  price  •  •  •  if  better  than  the  price 
asked  of  the  client,”  after  which  client  again  must  con¬ 
sent,  to  make  the  transaction  “lawful.” 

It  is  not  contended  by  the  Commission,  in  fact  the 
Commission  denied,  that  such  duties  are  imposed  by  law 
on  other  registered  broker-dealers  (J.  App.  46).  And  yet! 
the  Commission  insists,  time  after  time,  in  its  charge  and! 
in  its  “opinions”  (J.  App.  34-37,  45-46,  49,  note  17,  53,  56, 
59,  60)  that  this  case  relates  solely  and  exclusively  to  the; 
business  operations  of  Petitioner  “as  a  registered  broker- 
dealer.”  | 

No  charge  was  made  and  there  was  no  evidence,  no 
“finding”  and  no  “conclusion”  that  Petitioner’s  business 
operations,  as  a  registered  broker-dealer,  were  other  or 
different  than  the  operations  of  other  registered  broker- 
dealers.  This  case  throughout,  in  fact,  is  predicated  en¬ 
tirely  upon  Petitioner’s  operations  as  “a  registered  in¬ 
vestment  adviser.”  It  is  to  be  noted,  however,  that  Peti¬ 
tioner’s  registration  “as  a  registered  investment  adviser” 
is  not  involved.  (J.  App.  63). 

Moreover,  in  delineating  the  issues  and  elsewhere  in 
its  opinions,  the  Commission  maintained  silence  with  re¬ 
spect  to  the  charge  (J.  App.  69)  that  Petitioner  “•  •  •' 
purported  to  render  •  •  •  impartial  investment  advice  for 
compensation  under  an  investment  advisory  contract  •  * 
(Emphasis  added.) 

The  Commission  made  the  following  variant  “find¬ 
ings”  with  respect  to  the  contractual  relationship  between 
Petitioner  and  her  clients:  “This  reliance  and  repose  of 
trust  and  confidence”  by  Petitioner’s  clients  in  her,  “of 
course,  stem  from  the  relationship  created  by  registrant’s 
position  as  an  investment  adviser”  (J.  App.  41)  ;10  •  * 


10However,  elsewhere  in  the  Opinion  (J.  App.  46)  where  it  is 
said:  “it  is  not  intended  that  the  disclosure  requirements  which  we 
have  found  applicable  to  registrant  be  imposed  upon  broker-dealers 
who  render  investment  advice  merely  as  an  incident  to  their  broker- 
dealer  activities”,  the  Commission’s  attempted  justification  of  such 
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it  is  necessary  to  determine  whether  the  agreement  is  ade¬ 
quate  to  afford  investors  the  disclosure  which  we  have 
found  to  be  required”  (J.  App.  46-47);  “We  are  not  con¬ 
cerned  in  this  proceeding  with,  nor  do  we  criticize,  the 
agreement;  its  terms  are  relevant,  only  because  registrant 
points  to  it  as  a  defense  to  the  charge  of  non-disclosure” 
(J.  App.  53);  and  “It  is  clear  from  this  testimony  (re¬ 
ferring  to  the  Agreement  (Comm.  Ex.  4))  that  certain  of 
registrant’s  clients  did  not  understand  that  registrant  con¬ 
sistently  proposed  to,  and  in  fact  did,  sell  her  own  securi¬ 
ties  to  them.  Accordingly,  registrant  did  not  fulfill  her 
affirmative  obligation  to  disclose  the  capacity  in  which  she 
acted,  a  duty  which  she  concedes  she  must  perform”  (J. 
App.  49). 

The  “Memorandum  of  Agreement”  (Comm.  Ex.  4,  J. 
App.  37)  provided  in  that  behalf  as  follows: 

“Company  agrees  to  act  and  to  be  governed  in 
all  its  dealings  and  transactions,  as  a  broker  or 
dealer  and  investment  adviser.” 

•  •  •  •  • 

“5(i)  Company,  when  acting  as  investment  ad¬ 
viser,  shall  act  as  Principal  in  every  such  transac¬ 
tion,  except  as  otherwise  agreed.”  (J.  App.  247) 

The  foregoing  contract  provisions  the  Commission 
“found”  did  not  disclose  “the  capacity”  in  which  Peti¬ 
tioner  acts  (J.  App.  49). 11  This  “finding”  will  be  ex¬ 


discrimination  produced  the  following:  “Our  determination  that  regis¬ 
trant  is  a  fiduciary  with  respect  to  her  customers  and  is  obligated  to 
make  the  indicated  disclosures  does  not  stem  merely  from  the  fact 
that  she  renders  investment  advice,  a  common  practice  of  over-the- 
counter  firms  generally.  Our  conclusion  rests  on  the  fact  that  regis¬ 
trant  has  created  a  relationship  of  trust  and  confidence  with  her  clients 
by  holding  herself  out  as  performing  confidential  advisory  services  for 
a  fee  *  *  *,  since  they  retained  her  for  the  express  purpose  of  advising 
and  counselling  them.”  In  short,  “trust  and  confidence”  is  either  the 
inducement  for  or  the  result  of  the  investment  adviser  relationship  be¬ 
tween  Petitioner  and  her  clients,  depending  upon  the  position  the  Com¬ 
mission,  at  the  time,  wishes  to  assume. 

“The  Commission  elsewhere  in  its  opinion  (J.  App.  53,  note  19) 
manifested  that  the  paragraphs  in  question  were  entirely  clear  to  it.  It 
there  said:  “Registrant  affirmatively  represents  in  the  Memorandum  of 
Agreement  that  she  acts  both  as  adviser  and  dealer  in  dealing  with  her 
clients.” 
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amined  under  the  subject  title  “The  Evidence”,  next  fol¬ 
lowing. 

i 

Accordingly,  in  an  effort  to  avoid  further  controversy 
with  the  Commission  (J.  App.  73-79),  Petitioner  filed  “Sup¬ 
plemental  Memorandum  of  Agreement”  (J.  App.  54-68) 
with  the  Commission  at  its  invitation  (J.  App.  54-55),; 
wherein  (among  others)  paragraph  5(i)  was  restated  in 
detail  as  follows: 

“5  (i)  COMPANY  ACTS  AS  PRINCIPAL,  DEALER  AND 
OWNER  FOR  ITS  OWN  ACCOUNT,  OF  SECURITIES  SOLD  OR 
'  PURCHASED: 

“Company,  when  acting  as  investment  adviser, 
shall  act  as  Principal  for  its  own  account  in  every 
such  transaction,  except  as  otherwise  specifically 
agreed.  The  term  ‘principal’  means  that  Company 
is  the  owner  of  the  securities  purchased  by  Client, 
whether  Company,  prior  to  such  purchase  transac¬ 
tion  by  Client  has  purchased  and  at  the  time  owns 
such  securities  or  purchases  the  same  in  connection 
with  and  to  consummate  such  purchase  by  Client.” 

(J.  App.  67) 

| 

The  entire  clarity  of  the  foregoing  enlarged  and  re¬ 
stated  paragraph  5(i)  cannot  be  questioned.  The  Commis¬ 
sion  did  not  question  it;  that  body  simply  ignored  it  (J. 
App.  58  and  note  4). 

Such  is  the  confused  and  contradictory  state  of  the 
record  with  respect  to  the  issues  said  to  be  involved  and 
the  law  asserted  to  be  applicable,  all  as  set  forth  in  the 
Commission  “opinions”  herein. 

The  issues  laid  by  the  pleading  initiating  this  proceed¬ 
ings  (J.  App.  69,  paragraph  11(A)  nevertheless  remain  the 
measure  of  whatever  authority  the  Commission  may  pos¬ 
sess  in  this  case. 

Similarly,  principles  and  mandates  of  law  cannot  be 
created  at  the  Commission’s  command  and  order. 
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(D)  THE  EVIDENCE. 

The  record  discloses  that  the  Commission  staff  in  ad¬ 
ducing  evidence  at  the  hearing  and  the  Commission  in  its 
“opinions”,  both  disregarded  the  issues  pleaded  in  this 
case,  and,  additionally,  that  the  Commission,  in  its  said 
“ opinions’ ’  ignored  and  distorted  much  of  the  evidence 
presented.  Accordingly,  it  is  necessary  in  this  “Statement 
of  Case”  to  examine  with  some  particularity  the  evidence 
in  the  record  herein. 

1.  The  staff  called  and  extensively  examined  the  Peti¬ 
tioner  and  certain  of  her  clients  as  to  the  details  of  Peti¬ 
tioner’s  business  methods  and  operations. 

Such  testimony  and  exhibits,  received  in  evidence  in 
connection  therewith,  showed  that  Petitioner  registered  as 
an  investment  adviser  pursuant  to  advice  of  the  staff  (Pet. 
Ex.  4,  J.  App.  304) ;  and  that,  from  and  after  the  spring  of 
1943  and  until  the  initiation  of  this  proceedings,  there  were 
discussions,  contentions  and  views  exchanged  between  vari¬ 
ous  members  of  the  staff  and  Petitioner  as  to  the  meaning 
of,  and  duties  imposed  upon  Petitioner  under,  the  Invest¬ 
ment  Advisers  Act ,  and  particularly  Section  206(3)  thereof, 
supra ,  U.S.C.,  Title  15,  Sec.  80b-6(3)  (Comm.  Exs.  5,  6,  7,  8, 
Pet.  Exs.  5,  6,  7,  J.  App.  248-258,  305-313).  Throughout  the 
period,  as  disclosed  by  said  exhibits,  no  contentions  were 
made  by  the  Commission  staff:  that  paragraph  5(i)  of  the 
Memorandum  of  Agreement  (Comm.  Ex.  4)  was  not  clear 
and  adequate,  fully  to  disclose  “the  principal  capacity”  in 
which  Petitioner  and  her  clients  both  agreed,  at  the  outset 
of  their  dealings,  she  would  act.  No  contention  was  made 
that  such  “investment  advisory  contract”  was  not  neces¬ 
sary.  And  no  contention  was  made  that  it  was  “unlawful”, 
futile  or  without  legal  effect. 

The  Petitioner’s  testimony,  as  well  as  the  testimony 
of  each  of  her  clients,  discloses  without  contradiction  that, 
beginning  immediately  after  her  registration  as  an  invest¬ 
ment  adviser  (“when  a  client  commences  to  do  business 
with  registrant,”  J.  App.  57),  she  entered  into  “Memoran¬ 
dum  of  Agreement”  (previously  submitted  to  the  Commis-. 
sion,  Comm.  Ex.  2),  with  each  client  who  wished  to  employ 
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her  as  “a  registered  investment  adviser”;  that  snch  agree¬ 
ment  was  submitted  to  and  discussed,  either  personally  or 
by  letter,  with  each  client;  and  that  each  client  after  ex¬ 
planation  and  such  consideration  of  the  instrument  as  he  or 
she  deemed  desirable,  executed  it  (J.  App.  99,  117-118,  120, 
128,  133-134,  145,  153,  161,  170-171,  173,  180-181,  187-188, 
Comm.  Ex.  18.  J.  App.  261). 

The  “Memorandum  of  Agreement”  (Comm.  Ex.  4) 
(J.  App.  245)  defining  the  business  relationship  between 
Petitioner,  as  a  registered  investment  adviser,  and  each 
of  her  investment  advisory  clients,  provides,  inter  alia:  that 
“Company”  and  “Client”  each  is  “to  act  and  be  governed 
in  all  its  dealings  and  transactions  *  *  *  in  accordance  with 
the  terms”  thereof,  among  which  are  the  following:  “Com¬ 
pany”  is  to  act  “as  a  broker  or  dealer  and  investment  ad¬ 
viser”;  “Company  when  acting  as  investment  adviser  shall 
act  as  Principal  in  every  such  transaction,  except  as  other¬ 
wise  agreed”;  in  “each  security  transaction  #  *  *  rates  and 
charges  shall  be”  as  therein  specifically  set  forth;  “the  ap¬ 
plicable  rate  charge  shall  be  added  to  base  price,  and  total 
shown  as  Client’s  cost”;  and  “on  or  before  the  completion 
of  every  transaction  of  sale  or  purchase  of  securities,  Com¬ 
pany  will  give  or  send  to  Client  confirmation  •  • 

The  contract  also  specifically  meets  and  satisfies  the 
mandatory  requirements  of  Section  205  of  the  Investment 
Advisers  Act,  Title  15,  TJ.S.C.,  80b-5,  respecting  “compen¬ 
sation  to  the  investment  adviser”,  “assignment  of  such 
contract”  and  “any  change  in  membership”  of  Petitioner’s 
business. 

(J.  App.  245-248) 

Petitioner  requires  all  clients  who  wish  to  do  business 
with  her  on  an  investment  advisory  basis,  at  the  commence¬ 
ment  of  dealings  ( J.  App.  57),  to  enter  into  such  agreement 
with  her  (now,  Supplemental  Memorandum  of  Agrement, 
J.  App.  64-68)  (J.  App.  99).  Generally  she  handles  the 
client’s  entire  investment  account,  advising  them  from  time 
to  time  as  to  desirable  investments  and  as  to  a  balanced 
program  of  investments ;  the  only  charge  made  for  all  serv- 
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ices  rendered  is  the  “compensation”  for  investment  advice 
specified  in  the  agreement  (paragraph  5,  J.  App.'  65). 

She  testified  her  investment  advisory  charges  are  a 
little  greater  than  the  average  of  the  ordinary  dealer  profit 
on  a  security  sale,  “that  is,  considering  just  one  transac¬ 
tion.  Of  course,  we  never  trade  our  accounts  back  and 
forth.  A  great  many  dealers  do  and  double  up  on  com¬ 
mission.  I  think,  taking  a  long  range  view,  I  think  they 
will  probably  turn  out  to  be  cheaper”  (J.  App.  99-102). 

Petitioner  personally  renders  investment  advice  to  her 
clients;  such  advice  to  clients  is  based  on  study  and  exami¬ 
nation  of  the  business  and  properties  of  the  companies 
(the  number  of  such  companies  is  limited,  J.  App.  235), 
the  securities  of  which  she  later  recommends  to  her  clients; 
she  goes  to  New  York  frequently  and  contacts  various  com¬ 
panies,  dealers,  statistical  agencies  and  others  from  whom 
she  obtains  information;  she  subscribes  to  various  services, 
such  as  Moody’s,  Standard’s  Listed  and  Unlisted  Service 
and  Fitch’s  Unlisted,  the  Daily  Sheets  of  the  National 
Quotation  Bureau  not  included;  and  has  an  analysis  of  her 
own,  “which  I  have  used  with  great  success  for  a  good 
many  years.  I  simply  compile  all  of  this  information  into 
that  analysis,  ordinarily.”  As  to  these  analyses  “I  do 
not  •  •  •  use  them  so  much  in  actually  talking  to  the 
clients  as  I  do  settling  in  my  own  consciousness  that  it  is 
the  type  of  thing  that  I  want  the  client  to  have”  (J.  App. 
101-102). 

Petitioner  maintains  an  office  library  in  which  are 
the  services  above  referred  to  and,  in  addition,  the  Wall 
Street  Journal,  the  New  York  Journal  of  Commerce,  fi¬ 
nancial  chronicle  quotations  and  various  other  financial 
information,  dividend  records  and  copy  of  her  New  York 
quote  sheets  (discussed,  infra),  “in  case  someone  wants  to 
come  in  and  look  at  any  of  the  services  or  any  of  those 
quotes.  •  *  *  Most  of  our  clients  know  they  are  welcome 
without  speaking  to  any  of  us  to  come  in  and  look  at  any¬ 
thing  they  please,  and  I  think  that  there  is  where  many  of 
the  witnesses  said  they  knew  the  bids  and  asks  when  I 
talked  to  them,  because  I  didn’t  tell  them  because  it  is 
available  to  them  out  there.  •  •  •  They  use  it  quite  a  bit 
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#  •  4  4 frequently’ ’  *  *  *.  It  is  between  the  reception  room 

and  my  room.  They  go  in  and  ont  without  saying  any¬ 
thing  to  me”  (J.  App.  238). 

Ordinarily  Petitioner  purchases  the  security  which  she 
has  recommended  to  her  clients  and  then  resells  that  se¬ 
curity  to  the  client.  She  does  not  ordinarily  purchase 
securities  which  she  holds  for  any  considerable  length  of 
time  for  resale  to  clients.  The  majority  of  the  time  they 
are  sold  on  the  same  day  that  she  purchases  them.  Oc¬ 
casionally  there  may  be  a  day  or  two  lapse  and  once  in  a 
while  securities  have*  been  held  for  a  longer  period  of  time 
(J.  App.  103). 

When  the  security  is  acquired  on  the  same  day  as  and 
for  the  resale,  it  is  acquired  after  authorization  by  the 
client.  Petitioner  has  no  discretionary  authority  whatever 
either  to  buy  securities  for  or  sell  securities  into  a  client’s 
account  (J.  App.  103,  106). 

In  effecting  a  transaction  with  a  client,  whom  she  has 
advised  to  purchase  a  certain  security,  Petitioner  advises 
client  the  approximate  cost  or  price  to  client12 — that  is, 
Petitioner’s  cost  if  purchased  by  her  the  day  of  resale 
to  client  plus  not  more  than  the  investment  adviser  charge 
set  out  in  the  agreement.  If  the  security  is  in  inventory 
she  tries  to  ascertain  the  nearest  correct  actual  market 
price  on  the  day  of  resale,  to  which  is  added  4  4  an  amount 
not  exceeding  the  investment  advisory  charges  provided  for 
in  the  agreement”  (J.  App.  40).  4 4 Petitioner’s  cost”  or 

“the  market  price”,  as  the  case  may  be,  is  “the  base  price” 
If  the  security  is  sold  to  client  from  inventory  and  there  is 
on  that  day  no  actual  ascertained  market  sale,  Petitioner 
takes  the  mean  between  the  daily  quotes  received  that  day 
from  Lewisohn  &  Company,  New  York,  a  registered  broker 


“Petitioner’s  clients  testified  that,  at  the  time  she  advised  them 
of  “the  approximate  cost”  to  them  of  a  recommended  security,  she 
told  them  the  market  conditions  and  prices,  including  frequently  the 
prevailing  “bid”  and  “ask”  prices,  as  well  as  her  own  "cost”  of  a 
security  held  in  inventory  at  the  time.  (See:  Test.  Filz,  J.  App.  121, 
122;  Uthoft  J.  App.  131;  Weaver,  J.  App.  141-142;  Hart  J.  App.  147- 
149;  Vanderhoot  J.  App.  156-157;  Nemec.  J.  App.  164-165;  Perry,  J. 
App.  175-176,  178). 
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and  dealer  and  member  of  the  New  York  Stock  Exchange,  as 
“the  base  price”  (J.  App.  103-104). 

Petitioner  testified:  “In  the  case  of  securities  that  are 
in  the  box  or  long  at  the  time  of  sale,  I  make  every  effort 
possible  to  get  the  exact  market  that  day,  if  possible,  a  sale 
that  occurred  that  day,  and  if  I  am  not  able  to  get  such  a 
sale  then  I  go  to  the  nominal  quotations  that  I  receive  from 
New  York  in  the  morning  and  I  arrive  at  the  base  price 
in  this  manner”  (J.  App.  233).  She  establishes  “the  mar¬ 
ket  for  the  day  regardless  of  whether  there  is  a  profit  or 
loss”  (J.  App.  235). 

Petitioner  each  morning  about  eleven  o’clock  receives 
by  wire  from  Lewisohn  &  Company  quotations  on  certain 
securities  in  which  Petitioner  is  interested.  These  quota¬ 
tions  are  compiled  in  New  York  within  the  first  hour  of 
trading.  The  quotes  are  indicative  the  same  as  are  the 
daily  quote  sheets  of  the  National  Quotation  Service  “It  is 
simply  that  some  dealers  may  be  interested  in  a  security  at  a 
certain  price  or  •  •  #  in  selling  them  at  a  certain  price,  but 
it  isn’t  any  actual  market.”  The  “bid  and  asked  prices” 
contained  in  these  telegrams  “are  not  firm.”  These  tele¬ 
grams  are  transcribed  and  maintained  as  a  permanent  rec¬ 
ord  in  Petitioner’s  office  (Comm.  Ex.  9,  Tr.  599-695).  These 
quotations,  which  are  an  indication  of  the  market  to  one 
familiar  with  the  market  ( J.  App.  115),  are  used  in  figuring 
the  “base  price”  mentioned  in  Commission  Exhibit  4  with 
respect  to  inventory  securities  resold  to  clients,  when  no 
actual  sale  price  on  the  day  of  resale  to  client  can  be  found. 
If  actual  sale  at  a  certain  price  on  day  of  sale  to  client  is 
found,  usually  out  of  New  York,  that  is  the  “base  price” 
used  by  Petitioner  (J.  App.  107-110). 

Petitioner  talks  to  her  New  York  correspondent  two 
or  three  times  a  week  to  know  what  the  markets  are  and 
what  is  being  offered  or  at  what  prices.  She  testified  this 
is  a  little  more  accurate  than  the  daily  quotations  received 
by  her  (J.  App.  107). 

Clients  follow  Petitioner’s  investment  advice  “in  al¬ 
most  every  instance”  (J.  App.  110),  and  usually  give  Peti¬ 
tioner  a  slight  fractional  leeway  from  “the  approximate 
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cost”  quoted  to  client,  which  may  result  in  the  customer’s; 
cost  being  “a  trifle  less”  or  “a  trifle  more”  than  “the; 
approximate  price”  given  them  as  their  cost  (J.  App. 
103-104). 

The  clients  testified  also  that  they  consistently  followed 
Petitioner’s  “investment  advice.”  To  receive  such  invest¬ 
ment  advice  they  each  entered  in  contract  with  Petitioner 
(Comm.  Ex.  4)  and  for  such  service  they  voluntarily  agreed 
to  pay  the  specified  charge  for  investment  advice.  They 
and  each  of  them  know  exactly  what  they  were  paying  for 
and  the  maximum  amount  they  would  pay  for  the  invest¬ 
ment  advice  they  wanted.  And  every  one  of  them  was  en- 
tirelv  satisfied  with  the  relationship.  (J.  App.  117,  120,  121, 
125,' 128,  132,  133,  136-137,  141-144,  145,  147,  149,  150,  154, 
156,  158,  159,  161-162,  164,  165,  166,  173,  177,  181,  183-184, 
186,  188-189,  193).  The  evidence  shows  clearly  that  the 
clients  relied  upon  the  Petitioner.  This  necessarily  was 
predicated  upon  trust  and  confidence  in  her — otherwise  they 
would  not  have  dealt  with  her  over  a  period  of  years,  or  at 
all.  The  “reliance”  in  question  related  to  her  “investment 
advice”,  as  an  investment  adviser,  not  to  her  operations 
as  a  broker-dealer.  The  “trust  and  confidence”  arose  from 
her  known  detailed  knowledge,  through  understanding,  su¬ 
perior  judgment,  excellent  personal  reputation  and  integ¬ 
rity  “as  an  investment  adviser”  and  as  an  individual.  (J. 
App.  116,  120,  133,  135-136,  141,  143,  145,  147,  154,  158-159* 
161-162,  164,  165,  175-176,  181,  188-189,  193-194). 

i 

Unless  requested.  Petitioner  does  not  advise  her  clients 
the  cost  of  securities  to  her  the  day  of  sale  to  customer, 
or  her  “bid”  and  “ask”  quotes,  or  whether  supplied  from 
inventory  or  purchased  to  cover  client’s  order  ( J.  App.  105). 
The  net  price  to  customer  is  the  only  amount  shown  on  the 
confirmation  by  Petitioner  “as  principal”,  aside  from  post¬ 
age,  tax  and  insurance  (Comm.  Ex.  4,  J.  App.  245,  Comm. 
Exs.  10-15,  20-24,  Tr.  696-701,  704-782).  (J.  App.  105) 

Clients  seldom  “request  information  as  to  the  cost  of  the 
particular  security  to  the  firm”  (J.  App.  105).  However, 
Petitioner’s  clients  “all  know  they  can  ask  me  anything 
and  they  will  get  a  straight  forward  answer”  ( J.  App.  238). 
The  clients  testified  that  they  felt  entirely  free  to  ask  any 
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questions  and  did  seek  whatever  information  they  desired 
from  Petitioner.  (J.  App.  121,  132,  141-142,  147-148,  156- 
157,  189-192,  271). 

2.  The  Commission  staff  undertook  on  the  hearing 
to  litigate  (not  in  issue  herein,  J.  App.  69),  the  meaning 
of  certain  provisions  of  the  “Memorandum  of  Agreement” 
and  particularly  paragraph  5(i)  thereof  (“Company,  when 
acting  as  investment  adviser,  shall  act  as  Principal  in  every 
such  transaction,  except  as  otherwise  agreed”),  by  inquiry 
of  each  Client,  called  as  a  witness  by  the  staff,  “Do  you 
know  what  a  principal  is?”  All  clients,  except  two  {Fitz, 
J.  App.  118, 119,  Vanderhoof,  J.  App.  153, 154-155)  gave  the 
legal  definition  of  “principal”,  (Uthoff,  J.  App.  128,  Weaver, 
J.  App.  134-135,  137-138,  Hart,  J.  App.  146,  Nemec,  J.  App. 
162,  167-168,  Perry ,  J.  App.  174,  Peterson,  J.  App.  182-183, 
Avery,  J.  App.  189).  The  two  clients,  Mrs.  Elberta  Gooch 
Fitz  and  Dr.  Don  A.  Vanderpool  (both  experienced,  accord¬ 
ing  to  their  own  testimony,  in  the  purchase  of  securities, 
J.  App.  123-124,  154),  who  could  not  give  the  legal  definition 
of  “principal”,  nevertheless  fully  and  clearly  understood 
and  agreed  that  Petitioner,  as  investment  adviser,  was  sell¬ 
ing  her  own  securities  to  them,  whether  at  the  time  of  sale 
she  had  such  securities  in  inventory  or  went  into  the  mar¬ 
ket  and  purchased  them  for  the  purposes  of  the  particular 
transactions.  {Fitz,  J.  App.  121,  125,  Vanderhoof ,  J.  App. 
157)  The  other  client  witnesses  all  had  the  same  detailed 
knowledge  and  understanding  of  the  principal  capacity 
in  which  Petitioner  acts  ( JJthoff ,  J.  App.  128;  Weaver,  J. 
App.  141 ;  Hart,  J.  App.  146 ;  Nemec,  J.  App.  167-168 ;  Perry, 
J.  App.  174;  Peterson ,  J.  App.  182;  Avery,  J.  App.  189). 

As  is  evident  from  their  testimony,  both  as  a  whole 
and  in  detail,  there  was  no  confusion  in  the  minds  of  any 
of  them  as  to  “the  nature  and  significance  of  the  agree¬ 
ment,”  as  an  “investment  advisory  contract”,  covering 
the  relationship  of  “investment  adviser”  and  “client”,  and 
the  manner  in  which  their  dealings  would  be  handled,  in¬ 
cluding  “the  principal  capacity”  in  which  Petitioner  acts. 
The  contrary  “findings”  of  the  Commission  in  this  respect 
will  be  examined  and  measured  later  in  this  “Statement  of 
Case.” 
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3.  On  the  hearing,  the  Commission  staff,  also  in  entire 
disregard  and  derogation  of  the  issues  laid  herein  (J.  App. 
69),  additionally  presented  a  large  amount  of  evidence,  both 
by  testimony  and  by  exhibit,  which  was  received  in  evidence 
by  the  trial  examiner  over  the  objections  of  Petitioner  (Tr. 
7-8,  11,  26-27,  J.  App.  219-223).  The  import  of  such  evi¬ 
dence  was  to  show  “the  percent  of  gross  profit’ ’  (J.  App. 
207)  designated  in  the  exhibits  as  “Profit-Percent”  con¬ 
tended  to  have  been  received  by  Petitioner  from  sales  of 
securities  to  her  investment  advisory  clients.  The  obvious 
and  specific  object  of  the  staff  was  to  establish  thereby  that 
Petitioner  took  “unreasonable  mark-ups”  and  “excessive 
profits”  in  such  transactions. 

The  evidence  in  question  consists  of  the  testimony  of 
Commission  staff  witness,  Albert  Petersen,  whose  desig¬ 
nated  title  is  “Securities  Adviser”  (J.  App.  200-230)  and 
Commission  Exhibits  9,  29,  30,  31,  Tr.  599-695,  794-902), 
portions  of  which  exhibits  are  incorporated  in  the  Joint 
Appendix  (J.  App.  259,  275-281,  283-295,  297-301). 

Since  it  is  evident  from  Respondent’s  designations  for 
inclusion  in  the  Joint  Appendix  that  Commission  Counsel 
will  devote  considerable  attention  to  the  foregoing  material* 
although  irrelevant  and  incompetent  under  the  issues  made, 
it  is  necessary  here  to  examine  the  factual  import  of  the 
evidence  and  exhibits  in  question,  and  particularly  its  probar 
tive  value  under  any  theory  of  the  case. 

Commission  Exhibit  9  is  designated  by  the  Commission 
as  “transcript  of  quotations  on  various  securities  received 
by  respondent  (Petitioner  in  this  Court)  from  Adolph 
Lewisohn  &  Co.  during  period  August  7,  1944,  to  August 
30,  1945,  consisting  of  101  sheets.” 

Commission  Exhibit  29  is  designated  by  the  Commis¬ 
sion  as  “Portions  of  schedule  of  security  sales  by  E.  W. 
Hughes  and  Company  to  its  customers  and  purchases  by 
firm  for  its  customers  for  the  period  September  1,  1944  to 
August  31, 1945,  consisting  of  26  sheets.”  i 

Commission  Exhibit  39  is  designated  by  the  Commis¬ 
sion  as  “Stipulation  of  counsel  regarding  quotations  issued 
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by  National  Quotation  Bureau,  Incorporated,  and  quotas 
tions  of  law  and  high  sales  on  securities  exchanges.” 

Commission  Exhibit  31  is  designated  by  the  Commis¬ 
sion  as  “Portions  of  schedule  containing  itemized  security  . 
transactions  for  certain  customers  covering  all  transac¬ 
tions  they  had  with  E.  W.  Hughes  and  Company  during 
period  of  September  1,  1944,  to  August  31,  1945,  consisting 
of  59  sheets.” 

(Index  to  Transcript,  pp.  4,  6.) 

Commission  Exhibit  9,  whether  or  not  relevant  and  ma¬ 
terial  to  the  issues,  requires  no  detailed  explanation. 

Commission  Exhibit  30  stipulates  that,  whether  or  not 
material  in  the  case  and  subject  to  objection,  the  daily  quota¬ 
tion  sheets  of  the  National  Quotation  Service,  Inc.  are  com¬ 
piled  “for  the  purpose  of  reflecting  the  general  trend  of 
the  market  among  dealers,”  and  as  stated  in  Exhibit  A 
attached  to  Commission  Exhibit  30  (a  Report  to  the  Com¬ 
mission  by  the  Director  of  its  Trading  and  Exchange  Divi¬ 
sion),  are  “an  indication  of  the  current  over-the-counter 
market.”  The  “listings”  in  such  sheets  admittedly  do  not 
reflect  either  firm  “bid”  or  “ask”  prices;  in  short,  they 
are  not  and  do  not  purport  to  be  actual  market  prices. 
Such  sheets  are  prepared  daily  in  New  York,  Chicago  and 
San  Francisco ;  completed  in  the  afternoon  of  each  business 
day,  and  thereupon  mailed  to  subscribing  customers.  Peti¬ 
tioner  did  not  and  does  not  subscribe  to  this  service.  These 
daily  quotation  sheets  nevertheless  constituted  the  basis 
for  and  substance  of  the  Commission  staff  contention  and 
evidence  respecting  the  asserted  “per  cent  of  gross  profit” 
received  by  Petitioner,  which  is  translated  by  the  staff  into 
“unreasonable  mark-ups”  and  “excessive  profits.”  In  this 
connection  it  is  to  be  observed — as  is  manifest  on  the  face 
of  Commission  Exhibits  29  and  31 — that  Petitioner’s  agreed 
and  stipulated  investment  advisory  “compensation”  is  as¬ 
sumed  and  treated  by  the  staff  in  its  computation  of  “the 
percent  of  gross  profit,”  to  be  “a  profit”  not  a  “com¬ 
pensation”  for  services.  Evidently  the  word  “gross”  was 
inserted  before  “profit”  to  lend  color  of  propriety  to  such 
assumption  and  treatment.  Exhibit  30  laid  the  foundation 
for  Exhibits  29  and  31. 
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Commission  Exhibit  29  is  a  series  of  sheets,  each  of 
which  consists  of  16  tabulated  columns  designated  as  fol¬ 
lows:  Columns  1  to  6,  name  of  “security”,  “customer”* 
“date”  of  customer  purchase,  “quantity”,  “unit  price”  and 
“total  price”  to  customer  ;  Columns  7  to  12,  “bought  from” 
by  Petitioner,  “date”,  “unit  cost”,  “total  cost”,  “gross 
profit”,  “amount”  and  “per  cent”;  Columns  13  and  14 
(four  columns),  “National  Daily  Quotation  Service”,  “bid”, 
“low-high”,  and  “ask”,  “low  offer-high  offer”:  Column  15, 
“Exchange  sales  low-high”;  and  Column  16,  “Hughes 
quotes” — “bid  and  asked  quotations”  (J.  App.  201-203,  Ex. 
29,  J.  App.  275-281). 

The  Commission  staff  witness,  who  sponsored  the  ex¬ 
hibit  and  prepared  portions  of  it  including  Column  12, 
“Gross  Profit-Per  Cent”  testified  that  the  percentage  figures 
appearing  in  Column  12  were  figured  and  inserted  by  the  wit¬ 
ness  at  the  instruction  of  “Mr.  G-eraghty”,  the  Denver  Re¬ 
gional  Director  of  the  Commission  (J.  App.  206-207).  The 
witness,  by  evasion  and  with  the  aid  of  Commission  counsel 
and  the  support  of  the  trial  examiner,  refused  to  state  the 
purpose  for  inserting  Column  12  in  the  exhibit  or  what 
relationship,  if  any,  existed  between  the  “percent”  shown 
in  Column  12,  and  Petitioner’s  actual  cost  of  each  of  the 
securities  involved  (J.  App.  206-209). 

Upon  inquiry,  respecting  the  meaning  of  Column  12, 
“Gross  profit-per  cent  gross  profit”,  the  witness  testified 
as  follows : 

Q.  Percent  over  what? — A.  Over  cost:  Column 
13  National  Daily  Quotation  Service. 

j 

Q.  Now  Column  13  is  what? — A.  National 
Daily  Quotation  Service  Quotations. 

Q.  Couldn’t  you  be  more  specific  as  to  what 
quotations  are  contained  there? — A.  Yes.  The  bid 
side,  the  low  and  high  bid.  Column  14  Is  the  asked 
quotations,  low  offer  and  high  offer. 

(J.  App.  202-203) 


—26— 


On  further  cross-examination  the  following  was  de¬ 
veloped  from  the  same  witness: 

Q.  On  how  many  principal  transactions  in¬ 
volved  in  this  Exhibit  29  did  you  find,  under  the 
theories  of  these  quotes  here,  what  appeared  to  you 
to  be  an  over-charge  on  the  contract  charges?  •  •  • 

The  Witness:  There  are  three  ways  in  which 
this  calculation  can  be  made. 

Q.  (By  Mr.  McCreery)  What  are  the  three 
ways? — A.  The  three  ways  are  to  use  the  mean 
price  by  using  the  low  bid  and  high  offer. 

Q.  Of  which  service? — A.  Of  the  National 
Daily  Quotation. 

Q.  What  is  the  second? — A.  The  second  way  is 
by  using  the  high  bid — the  high  offer  of  the  Na¬ 
tional  Daily  Quotation  Service. 

Mr.  Lungren:  To  determine  the  mean? — The 
Witness :  To  determine  the  mean,  yes.  And  the  third 
way  is  by  using  the  firm’s  quotes — the  bid  and  ask. 

Q.  (By  Mr.  McCreery)  And  the  mean  of  that? 
— A.  And  the  mean  of  that. 

•  •  •  •  • 

Q.  (By  Mr.  McCreery)  #  *%*  — you  were  giving 
three  theories  of  computations,  now  how  many  of 
these  theories  would  show  an  apparent  over-charge? 
That  is  the  question.  The  combined  theories? — A. 
There  are  44  transactions. 

Q.  (By  Mr.  McCreery)  Now,  out  of  those  44 
transactions,  how  many  of  those  transactions  involve 
the  purchase  and  the  sale  on  the  same  day  out  of 
the  44? — 

•  •  »  •  • 

Q.  29  of  the  44  are  transactions  where  the  en- 


tire  transaction  was  consummated  at  the  same  time? 
— A.  On  the  same  day.  i 

Q.  On  the  same  day,  all  right.  That  would  leave 
how  many  transactions? — A.  15. 

Q.  15  transactions.  Now,  on  those  15  transac¬ 
tions  did  you  inquire  of  Mrs.  Hughes  as  to  how  she  j 
arrived  at  her  costs  or  at  her  market  price  on  the  i 
day  of  sale? — A.  No. 

•  •  «  •  • 

Q.  Did  she  say  to  you  that  she  always  sought  i 
to  ascertain  the  actual  market  price  of  the  security  j 
on  the  day  of  sale? — A.  Yes. 

Q.  Now,  did  you  ask  her  with  respect  to  any  of 
these  transactions,  what  the  market  price  was  on  the 
day  of  sale  or  whether  or  not  she  had  ascertained 
the  market  price  on  the  day  of  sale? — A.  Not  di¬ 
rectly,  but  she  furnished  us  her  quotations  by  the 
period  covered.  i 

Q.  I  am  talking  about  the  actual  market  price:  : 
did  you  ask  her  about  any  actual  market  price  of 
such  securities? — A.  No,  sir. 

i 

Q.  You  never  asked  her  that? — A.  No,  sir.  j 

Q.  So  the  actual  markets  that  existed  on  that 
day  you  didn’t  seek  to  inquire? — A.  Not  from  Mrs. 
Hughes. 

•  •  •  •  • 

Q.  Now,  with  respect  to  the  securities  of  which, 
that  is,  most  of  the  securities  in  which  there  are  no 
exchange  figures  shown,  that  is,  the  National  Quote 
figures,  did  you  undertake  to  get  from  her  or  ask  her 
anything  about  the  market  price  on  those  days?  You 
said  you  didn’t  from  her,  but  did  you  from  any  other 
source? — A.  No,  sir. 

Q.  So  you  don’t  know  whether  in  any  instance 
there  was  an  asserted  actual  market  on  day  of  sale 
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with  respect  to  securities  which  she  already  had  on 
hand? — A.  Well,  other  than  those  that  are  listed 
securities. 

Q.  Other  than  the  listed  yon  wouldn’t  know? — 
A.  That  is  right 

Q.  And  you  made  no  inquiry? — A.  That  is 
right. 

•  •  *  •  • 

(J.  App.  210-211,  212-213,  213-214,  214,  217) 

Commission  Exhibit  31  “contains  itemized  security 
transactions”  of  certain  clients.  The  information  is  tabu¬ 
lated  into  30  columns.  The  Commission  witness  Petersen 
testified  that  this  exhibit  was  prepared  in  part  from  Ex¬ 
hibit  29  and  in  part  from  transcripts  of  the  accounts  of  such 
clients  on  Petitioner’s  books  (J.  App.  222-223).  It  contains 
in  general  essentially  the  same  factual  data  and  character  of 
computations  embodied  in  Exhibit  29,  and  a  purely  specu¬ 
lative  and  deceptive  computation  of  “percent  of  gross 
profit” 

In  summary,  the  foregoing  evidence  discloses  that  the 
theory  and  method  of  computation  of  the  staff’s  so-called 
“per  cent  gross  profit”,  predicated  upon  the  daily  quota¬ 
tion  sheets  or  other  services  of  the  National  Quotation 
Bureau,  Inc.,  to  which  Petitioner  did  not  subscribe,  and 
which  she  did  not  consult  (J.  App.  194),  as  the  Commission 
staff  certainly  was  aware.  Such  “listings”  admittedly  are 
not  “transaction  prices”  or  even  actual  “bid”  or  “ask” 
quotes  such  as  exchange  quotations  which  are  actual  offers 
to  buy  or  sell  (J.  App.  284^287).  “The  primary  purpose 
of  a  listing  is  to  induce  interested  dealers  to  enter  into 
negotiations  with  the  listing  firm”  (J.  App.  286).  “Said 
listings  are  compiled  and  distributed  •  •  •  for  the  purpose 
of  reflecting  the  general  trend  of  the  market  among  dealers” 
(J.  App.  283). 

Neither  actual  market  prices  nor  Petitioner’s  actual 
cost  of  securities  on  the  day  of  re-sale  by  Petitioner  to 
her  investment  advisory  clients  are  reflected  in  the  staff 
computations.  (Comm.  Ex.  29,  31,  supra ,  Test,  of  Comm, 
witness  Petersen,  supra).  The  Commission  staff  made  no 
effort  whatever  to  learn  from  Petitioner,  or  otherwise,  the 
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actual  market  prices  of  securities  on  date  of  re-sale  by 
Petitioner  to  her  clients,  whether  such  re-sale  was  from 
inventory  or  pursuant  to  market  purchase  by  Petitioner 
at  the  time  for  the  particular  client  transaction  (See  ex¬ 
cerpts  from  Exhibit  29,  J.  App.  275-281). 

(E)  THE  "FINDINGS"  AND  "OPINIONS"  OF  THE  COMMISSION. 

There  are  no  formal  “findings  of  fact”  or  “conclusions 
of  law.”  The  “opinions”  consist  in  substantial  degree  of 
indiscriminate  intermingling  of  argument,  assumption, 
speculation,  narrative  recital  and  generalized  conclusions, 
repeated  time  after  time,  grouped  under  the  following  sub¬ 
ject  titles: 

1.  The  violations  charged.  (J.  App.  35-37)  i  . 

2.  Registrant’s  Business.  (J.  App.  37-40) 

3.  Disclosure  Required  of  Registrant.  ( J.  App.  40-46) 

4.  Adequacv  of  Registrant’s  Disclosure.  (J.  App.  46- 
52) 

5.  Propriety  of  Proceedings  under  Security  Exchange 
Act.  (J.  App.  52-53) 

6.  Willfulness  and  Public  Interest.  (J.  App.  53-54) 

7.  Invitation  to  submit  changes  in  “method  of  doing 
business.”  (J.  App.  54-55) 

The  essential  foundations  upon  which  the  case  against 
Petitioner  was  sought  to  be  developed  by  the  Commission 
staff  at  the  hearing  and  by  the  Commission  in  its  “opinions” 
are  the  erroneous,  legal  and  factual  conclusions  indulged 
throughout,  but  particularly  under  the  opinion  subject  titles 
“Disclosure  Required  by  Registrant”  (J.  App.  40-46),  and 
“Adequacy  of  Registrant’s  Disclosure”  (J.  App.  46-52). 

To  support  the  generalized  legal  conclusions  of  -  the 
Commission  as  to  Petitioner’s  fiduciary  status  and  duties 
of  agreement,  disclosure  and  consent,  in  such  order,  it  was 
necessary  for  the  Commission  to  ignore,  as  without  legal 
consequence,  the  “Memorandum  of  Agreement”  (Comm. 
Ex.  4),  and  the  “Supplemental  Memorandum  of  Agreement” 
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(J.  App.  245)  or  any  other  agreement,  whatever  its  terms 
might  be,  that  Petitioner  and  her  Clients  might  enter  into 
defining  their  relationship. 

Throughout  the  specification  “Adequacy  of  Registrant’s 
Disclosure”,  however,  the  Commission  found  it  necessary 
to  and  did  attack  the  terms  of  the  “investment  advisory 
contract”  (Comm.  Ex.  4)  and  thereafter  to  disregard  and 
ignore  (J.  App.  56-60)  the  terms  of  the  “Supplemental 
Memorandum  of  Agreement”  (J.  App.  64-68). 

In  “purporting”  to  relate  the  sundry  “findings”  and 
“conclusions”  of  the  Commission  to  the  charge  alleged  in 
the  order  for  the  proceedings  (J.  App.  69),  we  find: 

1.  The  Commission  simply  assumed  as  a  matter  of 
law  a  non-existent  fiduciary  relationship,  involving  not  only 
the  requirement  of  understanding  and  agreement  by  client 
and  Petitioner  of  the  “capacity”  in  which  Petitioner  is  to 
act ,  but  additionally  and  after  such  understanding  and 
agreement:  (l)  the  asserted  duty  of  Petitioner  also  addi¬ 
tionally  to  disclose  to  her  purchasing  client  her  own  “cost” 
of  the  security  and  “the  best  price  at  which  such  security 
might  be  purchased  in  the  open  market,”  identified  in  the 
charge  laid  as  “the  nature  and  extent  of  her  adverse  inter¬ 
est”  and  (2)  the  asserted  duty  of  Petitioner  after  such 
“additional  disclosure”  to  secure  a  second  time  the  consent 
and  agreement  of  the  client  to  each  transaction,  then  al¬ 
ready  consummated  in  fact. 

2.  No  attempt  was  made  by  the  Commission  staff  to 
establish  at  the  hearing  as  a  fact,  and  there  was  no  finding 
of  any  kind  by  the  Commission  that  Petitioner  “purported 
to  render  impartial  investment  advice  for  compensation  un¬ 
der  an  investment  advisory  contract”  (J.  App.  69)  to  her 
clients,  in  short,  she  deliberately  used  the  “contract”  as  a 
cover  or  device  and  did  not  in  fact  or  in  substance  “render 
impartial  investment  advice.”  The  “opinions”  of  the  Com¬ 
mission  significantly  are  silent  with  respect  to  this  allega¬ 
tion.  As  a  matter  of  fact,  the  record  throughout  discloses 
affirmatively  and  conclusively  and  without  the  slightest  con¬ 
tradiction,  that  in  fact  Petitioner  at  all  times  and  in  all 
transactions  did  render  to  each  of  her  clients  impartial,  in- 
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formed,  valuable  and  satisfactory  investment  advice.  (Op., 
J.  App.  39-41)  Moreover  the  “opinion”  of  the  Commis¬ 
sion  actually  negatives  the  above  quoted  charge  (J.  -App.  30. 
54.  But  see  headnote  No.  1  to  opinion,  J.  App.  33-34). 

3.  Under  “Adequacy  of  Registrant’s  Disclosure”  the 
Commission  indulged  sundry  “findings”  and- “conclusions” 
with  respect  to  the  “investment  advisory  contract” 
(Comm.  Ex.  4)  between  Petitioner  and  her  clients: 

(1)  “The  record  discloses  that  registrant,  in  dis¬ 
cussing  the  Memorandum  of  Agreement  with  her  clients, 
makes  no  attempt  to  do  more  than  briefly  summarize  its 
terms”  (J.  App.  47).  This  assertion  and  the  implica¬ 
tions  thereof  are  not  supported  by  the  footnote  reference  to 
the  testimony  of  Petitioner,  therein  quoted  in  part  ( J.  App. 
99,  194),  (J.  App.  47,  footnote  14).  Nor  does  the  testimony 
of  the  clients  support  the  Commission.  (J.  App.  117,  118, 
120,  128,  134-135,  145,  153, 161, 170-171,  173, 180-181,  187-188, 
Comm.  Ex.  18  (J.  App.  261). 

(2)  The  foregoing  Commission  “conclusion”  obvious-  • 
ly  was  ground  work  for  the  next  conclusion:  “It  appears 
that  some  clients  had  no  understanding  at  all  of  the  nature  • 
and  significance  of  the  Agreement,  the  keystone  of  regis¬ 
trant’s  alleged  disclosure”  (J.  App.  47).  Apparently  to 
support  this  conclusion  as  to  “the  nature  and  significance” 
of  the  agreement,  the  Commission  incorporated  into  its 
opinion  partial  spot  quotes  taken  from  context  of  the  testi¬ 
mony  of  various  clients,  not  relating  to,  what  the  agree¬ 
ment  is  but  why  it  was  deemed  necessary  or  desirable  to 
enter  into  it. 

The  first  such  quote,  “It  was  agreeable  to  me  at  the 
time.  I  couldn’t  go  into  it  It  was  so  long,”  was  part  of  j 
an  answer  by  witness  Fitz  after  a  wrangle  over  questions: 
of  Commission  counsel  asking  her  legal  definitions  of  cer¬ 
tain  terms  (J.  App.  118-119).  She  had  previously  testified: 
on  inquiry  of  Commission  counsel: 

i 

Q.  Do  you  recall  what  induced  you  to  sign  this 
agreement,  Exhibit  No.  4?- — A.  I  wouldn’t  call  it  an 
inducement;  it  was  just  an  agreement  between  Mrs. 
Hughes  and  myself  as  a  way  of  doing  business  and 
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so  forth.  I  wouldn’t  call  it  an  inducement.  There 
wasn’t  no  inducement  made.  I  mean,  it  was  signed 
willingly. 

Q.  Did  Mrs.  Hughes  present  the  agreement  to 
you? — A.  That  is  right 

Q.  Do  you  recall  what  she  said  at  the  time? — A. 
I  don’t,  Mr.  Lungren. 

Q.  Did  she  say  anything  as  to  the  purpose  of 
the  agreement? — JL  Oh,  yes,  she  just  mentioned 
what  was  in  the  contract  and  would  specify  as  to 
certain  charges  which  could  he  made  which  would  be 
agreeable  to  me  as  a  client  and  the  firm.  I  couldn’t 
tell  you  exactly  what  was  in  it  or  the  date  when  it 
was. 

Q.  Was  a  copy  of  the  agreement  left  with  you? 
— A.  That  is  right. 

(J.  App.  117) 

Next  the  Commission  (J.  App.  47)  asserts  generally: 
“In  some  cases  the  registrant  created  the  impression  that 
execution  of  the  agreement  was  a  formality  required  as  a 
result  of  her  registration  with  the  Commission.”  This  is 
followed  by  partial  quotes  as  follows:  “obligatory  on  her 
part”  (Weaver,  J.  App.  133);  “some  legality  that  it  was 
necessary  for  the  office  to  go  through  with”  (Weaver,  J. 
App.  134);  “a  protection”  (Nemec,  J.  App.  161);  “just 
according  to  comply  with  the  law”  (Nemec,  J.  App.  161). 
As  a  matter  of  fact,  it  was  necessary  that  Petitioner  “as  a 
registered  investment  adviser”  enter  into  a  definite  and 
specific  contract  with  her  investment  advisory  clients  (Inv. 
Adv.  Act,  supra ,  Sec.  205,  Title  15,  U.S.C.,  Sec.  80b-5)  and 
Petitioner  testified  she  so  advised  them  (J.  App.  194).  Let- 
ter  of  Petitioner  to  Weaver  is  to  the  same  effect  ( Comm.  Ex. 
18,  J.  App.  261).  The  next  spot  quote:  “simply  a  busi¬ 
ness  arrangement”  was  part  of  a  sentence  “We  talked  it 
over  and  it  was  simply  a  business  arrangement”  (Avery, 
J.  App.  188).  Then  follows  the  argumentative  assumption: 
“These  statements  are  not  expressions  of  persons  who  have 
given  their  informed  consent  to  their  adviser  taking  an 
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adverse  position  in  dealing  with  them.’’  (J.  App.  47-48). 
Neither  the  foregoing  partial  spot  quotes,  nor  other  testi¬ 
mony  of  Petitioner’s  clients  lends  factual  snpport  to  the 
foregoing  “conclusions”  and  “assumptions”  of  the  Com- 1 
mission.  On  the  contrary,  the  entire  paragraph  of  the  opin-i 
ion  under  consideration  (J.  App.  47-48)  is  adroitly  mis¬ 
leading. 

(3)  The  “finding”  that  “Some  clients  did  not  clearly 
understand  that  the  registrant  was  selling  her  own  securi¬ 
ties”  (J.  App.  48),  ostensibly  is  proved  by  two  quotations 
of  questions  and  answers  (J.  App.  48)  from  the  testimony 
of  one  witness,  Mrs.  Fitz  (J.  App.  118,  120).  These  pieces 
of  testimony  were  given  in  connection  with  the  inquiry  by 
Commission  counsel  for  legal  definitions  by  the  witness  of 
the  terms  “principal”,  and  “dealer”.  That  the  witness 
in  fact  knew  that  Petitioner  was  selling  to  her  securities 
which  Petitioner  owned,  is  entirely  clear  from  the  following 
testimony  of  the  same  witness : 

Q.  Have  you  ever  asked  Mrs.  Hughes  regarding 
the  cost  of  any  security  to  her! — A.  I  have. 

Q.  Can  you  recall  any  instance  when  you  have 
done  so? — A.  I  couldn’t  tell  you  exactly  but  I  mean 
several  times  it  would  come  up  and  she  would  say  I 

have  this  stock  on  hand  or  I  can  get  it  for  so  much. 

•  •  • 

Q.  (By  Mr.  McCreery)  Miss  Fitz,  I  think  you 
have  stated  that  sometimes  Mrs.  Hughes  stated  to  you 
that  she  could  either  get  or  had  on  hand  certain 
stocks  or  securities  that  she  recommended.  When  she 
said  that  she  had  it  on  hand,  did  you  understand  that 
that  meant  that  she  herself  owned  it? — A.  I  sup¬ 
pose  I  assumed  that. 

Q.  Do  you  recall  when  you  signed  the  contract 
whether  or  not  Mrs.  Hughes  actually  stated  to  you 
that  what  was  meant  by  “principal”  was  that  she 
was  acting  as  a  dealer  and  selling  you  securities  which 
she  might  have  or  might  purchase  but  that  she  was 
the  owner  of  what  she  was  selling  to  you,  do  you 
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recall  that  she  explained  that  to  yon? — A.  I  can’t 
remember.  As  I  told  yon  Mr.  Lnngren,  it  has  been  so 
long  I  really  don’t  remember. 

Q.  Yon  don’t  remember,  she  may  have  bnt  yon 
don’t  recall? — A.  She  may  have.  She  probably  did, 
bnt  I  just  don’t  remember. 

Q.  Do  yon  recall  that  she  stated  that  of  conrse 
the  principal  is  one  who  owns  and  sells  in  his  own 
right,  do  yon  remember  anything  like  that? — A.  I 
remember  going  over  and  over  it  and  I  thonght  I  had 
it  and  I  did  at  the  time,  bnt  I  probably  got  it  all 
wrong  now,  Mr.  McCreery. 

Q.  At  least  yon  did  know  that  she  did  tell  yon 
at  times  that  I  have  this  on  hand  or  I  can  bny,  de¬ 
pending  on  the  transaction? — A.  That  is  right. 

Q.  And  yonr  relations  with  her  have  been  satis¬ 
factory? — A.  Very. 

Q.  In  some  instances  yon  knew  that  she  had  the 
security  which  she  was  recommending  yon  bny  on 
hand  in  other  instances  she  had  to  go  ont  to  the 
market  and  bny  it?  Yon  know  that? — A.  That  is 
right 

•  •  •  •  • 

Q.  (By  Mr.  Lnngren)  As  to  the  fifty  shares  of 
Giant  Portland  Cement  which  yon  purchased  on  or 
about  August  15th,  do  yon  know  whether  or  not  the 
firm  of  E.  W.  Hughes  and  Company  owned  those 
securities  at  the  time  they  were  sold  to  you? — A.  I 
don’t  know.  I  don’t  recall.  She  may  or  may  not. 
I  jnst  don’t  recall. 

(J.  App.  121,  125,  127)  ' 

All  other  client  witnesses  fully  understood  the  fact — 
bnt  understood  it  directly  contrary  to  the  Commission’s 
“conclusion”  (J.  App.  128,  134,  146,  157,  167-169,  174,  182, 
189)'. 

(4)  Next  the  Commission  concluded  ( J.  App.  48) : 
“Other  clients  did  not  know  the  meaning  of  the  term  “prin- 
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cipal”,  the  only  term  used  by  the  registrant  in  both  the 
Agreement  and  in  confirmation  *  *  V’  Here  follows  a  ques¬ 
tion  and  answer  quotation  from  the  testimony  of  the  client 
witness  Avery  (J.  App.  189)  which  does  not  support  the 
asserted  conclusion.,  A  few  lines  further  in  the  testimony  j 
of  the  same  witness  is  the  following: 

Q.  Well,  did  you  understand  that  Mrs.  Hughes 
might  sell  to  you  securities  which  she  owned? — A. 
Yes. 

i 

Q.  Did  you  understand  that  she  might  sell  the 
security  to  you  and  then  go  out  and  buy  that  security? 
— A.  Yes.  j 

Q.  (By  Mr.  Lungren)  Did  you  understand,  Miss  \ 
Avery,  under  this  contract  that  the  firm  might  sell 
to  you  securities  which  it  owned  at  a  price  in  excess 
of  the  amount  which  the  firm  had  paid  for  the  securi¬ 
ties?* — A.  Well,  naturally,  if  the  market  price  was 
such. 

(J.  App.  189) 

Here  is  no  lack  of  complete  understanding  by  the  client, 
of  the  exact  relationship,  to-wit:  that  Petitioner  acts  as 
“principal”,  and  as  such  is  the  owner  of  the  securities 
recommended  to  and  purchased  by  the  client,  whether  Peti¬ 
tioner  at  the  time  of  recommendation  owned  such  securi¬ 
ties  or  purchased  them  after  recommendation  and  client’s 
decision  to  buy.  Other  clients  were  equally  clear  in  their 
understanding  to  the  same  effect  (J.  App.  121,  125,  127, 
128,  134-135,  137-138,  140-141,  146,  157,  162,  167-169,  174, 
182,  189).  { 

The  record  manifestly  affords  no  support  whatever  to 
the  legal  conclusion  ( J.  App.  49) :  “Accordingly,  registrant 
did  not  fulfill  her  affirmative  obligation  to  disclose  the 
capacity  in  which  she  acted,  a  duty  which  even  she  concedes 
she  must  perform.” 

(5)  The  Commission,  after  further  narrative  findings, 
finally  concluded,  that,  from  the  agreement  and  from  con¬ 
firmation,  “•  *  #  registrant’s  clients  did  not  know  and 
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conld  not  determine  either  registrant’s  cost  or  the  current 
market  price  with  respect  to  the  securities  they  purchased 
from  her  in  a  particular  transaction”  (J.  App.  51). 

Admittedly,  the  clients  could  not  make  any  such  de¬ 
termination  in  any  transaction  with  any  broker-dealer  (J. 
App.  225-228).  Admittedly  also,  there  is  no  rule  of  law 
(“common  law”,  statute  or  Commission  Rule)  which  im¬ 
poses  any  duty  upon  a  registered  broker-dealer,  by  confir¬ 
mation  or  otherwise,  to  disclose  to  and  advise  his  client, 
either  such  broker-dealer’s  cost  or  the  market  price  of  the 
security  involved,  whether  the  security  in  question  prior 
thereto  was  held  in  the  broker-dealer’s  inventory  or  was 
purchased  to  consummate  the  particular  transaction. 

However,  in  this  case  the  Commission  “spells  out  in 
detail”  (J.  App.  88)  a  specific  rule,  applicable  only  to  Pe¬ 
titioner  as  a  registered  broker-dealer,  because  and  only 
because  she  also  is  a  registered  investment  adviser  under 
the  Investment  Advisers  Act  (J.  App.  45-46,  90).  The 
Commission  was  very  particular  in  its  opinion  (J.  App.  45- 
46)  to  point  out  that  the  duty  imposed  by  it  upon  Peti¬ 
tioner,  as  a  registered  broker-dealer,  does  not  apply  to 
other  registered  broker-dealers,  not  registered  as  invest¬ 
ment  advisers.  The  Commission  thereafter  went  much 
further  in  an  attempt  to  make  clear  its  differentiation 
between  broker-dealers.  After  its  original  “findings  and 
opinion”  February  18,  1948  (J.  App.  33-56)  and  before  the 
rendition  of  its  “Supplemental  findings  and  opinion  and  en¬ 
try  of  Order  of  Revocation,  April  1,  1948  (J.  App.  56-64)”, 
the  Chief  Counsel  for  the  Commission’s  Trading  and  Ex¬ 
change  Division  on  March  16,  1948,  delivered  an  inaccurate, 
misleading,  propaganda  “address  *  *  *  made  in  his  official 
capacity”  before  the  Stock  Brokers’  Associates  of  Chicago 
and  the  Chicago  Stock  Exchange”  (Comm.  Br.  pp.  45-46, 
note  48,  Norris  &  Hirshberg  v.  Commission,  No.  9272, 
this  Court)  wherein  he  undertook  to  explain  to  “broker- 
dealers  generally”  that  they  were  not,  and  why  they  were 
not,  subject  to  the  specific  rule  and  penalties  imposed 
herein  upon  Petitioner  as  a  registered  broker-dealer  (J. 
App.  80-97). 

4.  The  Commission,  aside  from  repetition,  makes 
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additional  “findings’’  in  its  “Supplemental  Findings  and 
Opinion”,  as  follows: 

I 

(a)  “In  brief,  registrant,  who  holds  herself  out  as 
an  investment  adviser ,  renders  investment  counsel  for  a 

.  fee,  and  after  making  recommendations,  she  purports  to 
act  as  principal  in  selling  the  recommended  securities  to  i 
her  clients.”  (J.  App.  57)  (Emphasis  added.) 

(b)  Referring  to  the  “Supplemental  Memorandum 
of  Agreement”,  it  is  asserted: 

“•  •  #  The  very  fact  that  registrant  now  pro-  j 
poses  a  technique  which  would  still  require  the  client 
to  refer  back  to  the  agreement  to  discover  the  in¬ 
vestment  advisory  charge  and  the  ‘base  price’,  while 
she  refuses  to  itemize  them  specifically  at  the  time 
a  transaction  is  being  effected,  indicates  a  belief  on  \ 
her  part — which  we  think  is  wholly  justified  and  I 
borne  out  by  the  evidence  in  the  record  before  us — 
that  clients  either  will  not  understand  the  technique  \ 
or  will  not  make  the  cross-reference  between  the 
two  documents ,  but,  rather ,  that  they  will  in  either 
event  remain  uninformed  of  these  material  facts.” 
(Emphasis  added.) 

(J.  App.  59-60) 

The  Commission  assertion  that  Petitioner  “  purports 
to  act  as  principal”  is  in  direct  conflict  with  all  evidence 
in  the  record.  The  Commission’s  entire  case — charge,  evi¬ 
dence,  original  “findings”  and  “opinion” — is  predicated 
on  the  fact  that  Petitioner  in  fact  does  act  as  principal 
(J.  App.  69,  37,  39,  41-42,  47-49,  53).  There  is  no  pur¬ 
porting  or  dissembling  about  it. 

Similarly,  the  assumption  that  Petitioner’s  “Supple¬ 
mental  Memorandum  of  Agreement”  involves  “a  tech¬ 
nique”  which  “indicates  a  belief  on  her  part — which  we 
think  is  wholly  justified  and  borne  out  by  the  evidence,” — 
that  thereby  she  proposes  to  confuse,  mislead  and  deceive 
her  clients,  sinks  to  a  low  level  of  obloquy. 

i 

The  foregoing  Commission  “findings”  and  “conclu¬ 
sions”,  or  whatever  the  proper  designation  thereof  may  be, 
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are  outside  the  issues  and  neither  of  them  is  in  any  degree 
factual.  Both  are  grossly  unfair.  The  direct  implications 
of  bad  faith  cleverly  embodied  therein  can  serve  no  pur¬ 
pose  other  than  gratuitously  to  injure  and  discredit  the 
Petitioner.  The  record  is  entirely  clear  that  Petitioner 
stands  ready,  as  the  Commission  well  knew  when  it  released 
its  “ opinions’  ’  herein  (Tr.  pp.  75-126),  to  make  any  and 
all  disclosures  required  of  other  registered  broker-dealers. 
But  she  does  not  propose  to  submit  to  discrimination  which 
is  arbitrary,  nor  to  conform  to  rules  which  are  imposed  with¬ 
out  sanction  of  law  (J.  App.  1-33). 

5.  Under  the  subject  title  “PropS*^  0f  Proceedings 
under  Securities  Exchange  Act”  (J.  App.  52-53)  the  Com¬ 
mission  asserts:  “The  registrant  argues  that  her  activities 
cannot  form  the  basis  for  a  violation  of  the  Securities  Act 
or  the  Securities  Exchange  Act,  since  she  acts  as  an  in¬ 
vestment  adviser  •  •  •  and  is,  therefore,  •  •  •  subject  only 
to  the  provisions  of  the  Investment  Advisers  Act  *  •  *.  We 
find  no  merit  in  this  contention,”  and  then  concludes:  “A 
broker-dealer  •  •  •  whether  or  not  he  renders  investment 
advice  •  •  •  and  whether  or  not  he  is  registered  under  the 
Investment  Advisers  Act  is  subject,  for  any  fraud  which 
he  commits,  to  the  anti-fraud  provisions  of  the  Securities 
Act  and  the  Securities  Exchange  Act  *  *  •.  Registrant’s 
contention  would  produce  the  anomalous  result  of  permitting 
a  broker-dealer  who  registers  as  an  investment  adviser  to 
escape  these  anti-fraud  provisions  *  •  *  and  thus  avoid, 
as  a  fiduciary,  obligations  which  would  have  been  his  as  an 
ordinary  trader.” 

This  argumentative  conclusion  is  not  responsive,  either 
to  the  record,  the  law,  logical  reasoning  or  any  contention 
made  by  Petitioner. 

Of  course  Petitioner,  and  every  other  person  ‘  ‘  registered 
under  both  the  Securities  Exchange  Act  and  the  Investment 
Advisers  Act  and  whose  activities  fall  within  the  scope  of 
both  acts,  *  •  *  is  amenable  to  regulation”  under  the  re¬ 
spective  statute,  which  governs  the  particular  activities 
drawn  in  question .  The  contention  of  the  Commission  that 
a  person  registered  under  both  acts  is  subject  to  the  Se¬ 
curities  Exchange  Act  “for  any  fraud  which  he  commits” — 


—39— 


or  any  acts  which  the  Commission  may  label  as  frand,  and 
also  tile  blanket  contention  that  if  his  “activities  fall  within 
the  scope  of  the  two  Acts,”  whether  or  not  the  activities 
drawn  in  question  relate  to  one  and  not  the  other  Act ,  never¬ 
theless  he  “is  amenable  •  •  •  under  both  statutes,”  are  fal¬ 
lacious  on  their  face. 

i 

The  “anomalous  result”  envisioned  by  the  Commis¬ 
sion  does  not  follow,  either  from  the  alleged  “contention” 
assigned  to  Petitioner,  but  which  she  never  has  made,  or 
from  the  Investment  Advisers  Act.  The  alleged  “conten¬ 
tion”,  it  is  asserted,  would  permit  “a  broker-dealer  who 
registers  as  an  investment  adviser  to  escape  these  anti-fraud 
provisions  •  •  •  and  thus  avoid,  as  a  fiduciary,  obligations 
which  would  have  been  his  as  an  ordinary  trader.”  This 
means,  that  by  registering  as  an  investment  adviser,  he 
became  a  fiduciary,  and  had  he  not  so  registered  as  an  in¬ 
vestment  adviser  and  thus  had  not  become  a  fiduciary,  the 
identical  “obligations  •  #  •  would  have  been  his  as  an  or¬ 
dinary  trader.”  This  undertakes  to  prove  too  much;  among 
other  things,  that  the  Commission  differentiation  between 
broker-dealers  is  senseless  and  arbitrary.  Thus,  the  argu¬ 
ment  indulged  does  not  establish  at  all  the  Commission’s 
conclusion  as  to  the  propriety  of  this  proceedings  under  the 
Securities  Exchange  Act,  but  does  contradict  the  alleged 
•  foundation  upon  which  the  Commission’s  differentiation  be¬ 
tween  broker-dealers  rests. 

6.  The  Commission  “conclusion”  as  to  “Willfulness 
and  Public  Interest”  (J.  App.  53-54)  is  not  in  fact  “a  find¬ 
ing”  and  is  not  predicated  upon  facts.  It  is  merely  argued 
in  1948  that  “on  many  occasions  prior  to  the  institu¬ 
tion  of  these  proceedings  (Note:  1943-1945),  registrant  was 
personally  advised  by  our  staff  that,  in  its  opinion ,  she  was 
violating  the  anti-fraud  provisions  of  the  statutes  and  that 
she  was  also  referred  to  a  formal  opinion  of  the  Director 
of  our  Trading  and  Exchange  Division  (Note:  1945)  *  *  * 
which  deals  with  the  precise  issue  presented  here  and  reaches 
the  same  conclusion”  (emphasis  added)  (Comm.  Ex.  7,  J. 
App.  254-258).  “Although  registrant  was  free  to  take  issue 
with  these  views,  it  is  clear  that  she  did  so  having  full  notice 


of  the  position  asserted  by  the  •  •  •  Division (Emphasis 
added.) 

“Willfulness”  as  a  matter  of  law  does  not  arise  from 
the  rejection  of  the  “opinions”  and  “the  position  asserted” 
by  those  whose  “views”  on  the  law  are  not  in  any  degree 
authoritative. 

Thereupon  Petitioner  was  found  guilty  of  legal  “will¬ 
fulness”,  on  the  additional  assumption  that  even  though  a 
person  “is  completely  ignorant  of  the  legal  consequences  of 
his  act”,  and  may  not  “be  aware  that  he  is  violating  the 
law”,  nevertheless,  he  has  acted  “willfully”  within  the  sup¬ 
posed  intent  of  the  penal  sections  of  the  statutes  here  in¬ 
volved. 

The  assertion  that  the  Director’s  opinion  “deals  with 
the  precise  issue  presented  here”  is  not  factual.  The  ques¬ 
tion  therein  discussed  was  stated,  at  the  beginning  of  that 
opinion  (J.  App.  254),  to  be:  “The  question  has  been  pre¬ 
sented  whether  it  is  admissible  for  an  investment  adviser 
to  sell  a  security  to,  or  buy  a  security  from,  a  client.  You 
ask  also  what  disclosure  is  necessary  if  such  a  transaction  is 
permissible.”  (Emphasis  added.)  Thereupon  followed 
throughout  the  Director’s  opinion  a  detailed  discussion  of, 
and  conclusions  respecting  the  meaning  of,  “Section  206  of 
the  Investment  Advisers  Act  of  1940”  (J.  App.  254-258). 

7.  The  Commission  directed  (J.  App.  54-55)  that 
“If  •  •  •  registrant  shall  submit  satisfactory  proof  that 
she  has  corrected  her  methods  of  business  operations  to 
conform  to  the  views  expressed  herein,  we  shall  thereupon 
enter  an  order  dismissing  this  proceeding.”  Petitioner 
thereupon  filed  “Proposal  *  •  •  re  Methods  of  Business 
Operations  in  Response  to  Commission  Invitation”  (J.  App. 
73-79),  which,  as  anticipated,  the  Commission  summarily 
rejected  (J.  App.  56-61). 

8.  It  is  to  be  observed  that  the  Commission  pre¬ 
pared  syllabus  (No.  1)  to  the  “Findings  and  Opinion”  of 
February  18,  1948  (J.  App.  33-34),  in  disregard  of  and  con¬ 
trary  to  the  evidence  and  the  “findings”,  “opinions”  and 
“conclusions”  of  the  Commission,  undertook  to  convey  the 
impression  and  give  the  appearance  that  the  Commission 
action  conformed  to  the  charge  pleaded  in  initiating  this 
proceeding  (J.  App.  69).  The  language  of  the  syllabus  in 
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that  respect  is,  “Where  registered  broker-dealer,  who  is  also  1 
registered  investment  adviser,  sells  her  own  securities  to 
clients  to  whom  she  purportedly  renders  impartial  invest¬ 
ment  advice  *  *  (Emphasis  added.) 

In  syllabus  (No.  2)  it  is  said  that  “such  broker-dealer ”, 
registered  under  both  Acts,  “may  have  his  broker-dealer 
registration  revoked  for  wilful  violations  of  the  anti-fraud 
provisions”  of  the  Securities  and  Securities  Exchange  Acts 
“where  such  violations  are  based  upon  broker-dealer* s  fail¬ 
ure  to  make  disclosure  required  of  him  as  a  fiduciary .”  This  j 
statement  that  his  status  “as  a  fiduciary”  results  from  his 
position  and  activities  as  “a  broker-dealer”,  is  not  in  con¬ 
formity  with  the  “facts”  or  the  “findings”  and  “conclu¬ 
sions”  of  the  Commission. 

These  two  paragraphs  of  the  syllabus  manifest  and 
further  emphasize  the  incongruous  and  contradictory  char¬ 
acter — actual,  logical  and  legal — of  the  Commission’s  vari¬ 
ant  positions  herein. 

3.  STATUTES  AND  RULES  INVOLVED. 

The  Statutes  and  Rules,  the  “willful”  violation  of  which 
is  charged  herein,  are: 

Section  17(a)  of  the  Securities  Act  of  1933,  supra, 
U.S.C.,  Title  15,  Sec.  77q(a); 

Section  10(b)  of  the  Securities  Exchange  Act  of 
1934,  supra,  U.S.C.,  Title  15,  Sec.  78(j)(b)  (Commis¬ 
sion  Rule  X-10B-5  thereunder) ;  and 

f  Section  15(c)  (1)  of  the  Securities  Exchange  Act, 

supra,  U.S.C.,  Title  15,  Sec.  78o (c)(1)  (Commission 
Rule  X-15C1-2,  (a)  and  (b)  thereunder). 

The  foregoing  statutory  provisions  and  Rules  are 
set  forth,  in  substance,  supra,  footnote  1,  and  in  full, 
infra,  Appendix  A  this  brief. 

Also  involved  herein  are: 

Sections  205  and  206  of  the  Investment  Adviser^ 
Act  of  1940,  supra ,  U.S.C.,  Title  15,  Secs.  80b-5  and 
80b-6. 

These  statutory  provisions  are  set  forth,  in  substance, 
supra ,  footnotes  4  and  5  and  in  full,  infra,  Appendix  this 
brief. 


—42— 


4.  STATEMENT  OF  POINTS. 

The  points  upon  which  Petitioner  intends  to  rely  are 
addressed  to  the  following  errors  alleged  to  have  been  com¬ 
mitted  by  the  Commission : 

I.  The  Commission,  on  the  record,  was  with¬ 
out  jurisdiction  to  enter  an  order  of  revocation  under 
Section  15(b)  of  the  Securities  Exchange  Act. 

(J.  App.  7-8) 

II.  Commission  order  of  revocation,  a  departure 
from  the  issues  presented  in  “Order  for  Private 
Proceedings  and  Notice  of  Hearing”,  is  contrary 
to  and  without  authority  of  law. 

(J.  App.  8-10) 

HE.  Legal  “conclusions”  of  Commission  as  to 
“Disclosure  Required  of  Registrant”  are  without 
support  of  and  contrary  to  law. 

(J.  App.  10-11) 

IV.  Commission  denial  of  contract  right  to  Peti¬ 
tioner  and  her  clients  to  fix  and  determine  the  basic 
relationship  between  themselves,  is  erroneous  and 
without  sanction  of  law. 

(J.  App.  11-13) 

V.  Commission  factual  and  legal  differentiation 
between  a  registered  broker-dealer,  not  registered  as 
an  investment  adviser,  but  who  renders  investment  ad¬ 
vice,  and  a  registered  broker-dealer,  registered  as  an 
investment  adviser  and  who  also  renders  investment 
advice,  is  contrary  to  and  without  support  of  evidence 
and  erroneous  as  a  matter  of  law. 

(J.  App.  13-16) 

VI.  Commission  “findings”  and  “conclusions” 
as  to  “Adequacy  of  Registrant’s  Disclosure”,  are 
contrary  to  and  without  support  of  evidence  and  er¬ 
roneous  at  law. 

(J.  App.  16-20) 

i 

VII.  Commission  rejection  of  “Changes  in  and 
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Restatement  of  Petitioner’s  ‘Methods  of  Business  Op¬ 
erations7  ”,  was  erroneous. 

(J.  App.  20-25) 

VlJJL.  Commission  “conclusions”  as  to  “Propri¬ 
ety  of  Proceedings  under  Securities  Exchange  Act”, 
are  without  factual  support  and  contrary  to  law. 

(J.  App.  25-26) 

IX.  Commission  “conclusions”  that  Petitioner 
was  guilty  of  “willful”  violations  of  the  Securities 
and  Securities  Exchange  Acts  and  Rules  promulgated 
thereunder,  and  that  “revocation  of  registrants  bro¬ 
ker-dealer  registration  is  compelled  in  the  public  in¬ 
terest”,  are  without  factual  support  and  contrary  to 
laW 

(J.  App.  26-29) 

X.  Commission  denial  of  Petition  for  Rehear¬ 
ing  was  erroneous. 

(J.  App.  29) 

XL  Commission  “Order  of  Revocation”  is  not 
supported  by  evidence  and  is  erroneous  as  a  matter  of  law. 

(J.  App.  29-32) 

5.  SUMMARY  OF  ARGUMENT. 

.  j 

The  arguments  in  support  of  each  of  the  points  relied 
upon  by  Petitioner,  predicated  upon  her  specification  of 
errors  herein  (J.  App.  7-32),  are  summarized  in  the  order 
cf  the  foregoing  statement  thereof,  as  follows : 

I.  The  Commission  complaint  and  charge  (J.  App. 
69,  33,  36)  that  Petitioner,  a  registered  investment  adviser, 
violated  the  Securities  and  Securities  Exchange  Acts,  in  that 
she  purported  to  render  impartial  investment  advice  for 
compensation  “under  an  investment  advisory  contract”  and 
did  not  disclose  her  own  cost  or  the  market  price  of  securi¬ 
ties  sold  to  her  investment  advisory  clients,  is  the  measure 
of  the  character  and  reach  of  the  Commission’s  authority 
in  this  case.  The  Investment  Advisers  Act,  Sec.  206,  supra, 
specifically  prescribes  the  disclosures  to  client  required  of  a 
registered  investment  adviser  when  acting  as  a  “principal” 
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in  any  transaction.  Neither  the  Securities  and  Securities 
Exchange  Acts  nor  any  Rules  thereunder  require  a  regis¬ 
tered  broker-dealer  to  disclose  such  “cost”  or  “market 
price”  to  his  client.  Whatever  the  undefined  “fiduciary” 
relationship  alleged  by  the  Commission  may  be,  it  “stems 
from”  the  relation  of  investment  adviser  and  client,  and  the 
Commission  so  found  (J.  App.  41).  Whether  or  not  Peti¬ 
tioner  had  conformed  to  Section  206  of  the  Investment  Ad¬ 
viser  Act  and  what  fiduciary  duties  of  an  investment  ad¬ 
viser  are  created  by  “an  investment  advisory  contract”  un¬ 
der  that  Act,  are  questions  which  cannot  be  adjudicated 
in  a  revocation  proceedings  under  Section  15(b)  of  the  Se¬ 
curities  Exchange  Act,  which  section  expressly  by  its  terms 
is  limited  to  willful  violations  of  the  Securities  and  Securi¬ 
ties  Exchange  Acts  and  Rules  thereunder. 

II.  The  Commission  charge  is  that  Petitioner  “sold 
securities  to  clients  with  whom  she  was  in  a  fiduciary  rela¬ 
tionship,  in  that  she  purported  to  render  *  •  •  impartial 
investment  advice  for  compensation  under  cm  investment 
advisory  contract  without  fully  disclosing  •  •  •  the  nature 
and  extent  of  her  adverse  interest,”  defined  as  being  her 
cost  and  the  market  price  of  the  securities  so  sold.  ( J.  App. 
69;  See  also  J.  App.  33,  36.)  On  the  hearing  and  in  its 
“findings”,  “opinions”  and  order  of  revocation,  the  Com¬ 
mission  abandoned  entirely  the  charge  that  Petitioner  “pur¬ 
ported  to  render”  (J.  App.  69),  “purportedly  renders” 
(J.  App.  33),  “impartial  investment  advice”  and  under¬ 
took  on  the  hearing  (abortively)  to  establish,  and  did  rest  its 
“findings”  and  “opinions”  on  quite  something  else,  to-wit: 
that  Petitioner  did  not  agree  with  and  her  clients  did  not 
understand,  under  the  investment  advisory  contract  between 
them  and  in  their  dealings  thereunder,  the  “capacity”  in 
which  Petitioner  would  act,  that  is:  as  “principal”,  and  as 
such  would  recommend  and  sell  to  them  her  own  securities. 
In  addition  to  the  disclosures  of  “cost”  and  “market”  initi¬ 
ally  alleged  as  required  by  the  Acts  and  Rules  relied  upon, 
the  Commission  in  its  “  findings”  i  “opinions”  and  order 
also  imposed  the  further  requirement  that,  after  and  only 
after  such  disclosures,  “consent  to  the  transactions”  could 
be  and  must  be  obtained  from  the  client  The  legal  neces- 


sity  for  such  subsequent  consent  and  the  failure  of  Peti-  I 
tioner  to  secure  it  were  not  alleged  or  charged.  Under  i 
these  circumstances  (whatever  the  law  relating  to  “agree¬ 
ment”,  “disclosure”  and  “consent”,  between  the  parties, 
may  be)  the  basic  and  elemental  principles  of  “due  process”,  \ 
that  is,  a  charge,  a  hearing  thereon  and  an  order  predicated  \ 
on  such  charge  and  relevant  evidence  in  support  thereof, 
were  disregarded  and  ignored.  Such  a  course  of  procedure 
is  erroneous  and  reversible. 

_  _  i 

III.  The  Commission-declared  concept  of  the  law  (stated 
in  detail  under  subject  heading  “The  Commission  Conten¬ 
tion  as  to  the  Law”,  supra)  is  not  in  conformity  with  any 
statutory  prescriptions  or  with  any  “common  law  prin-  ; 
ciples”,  nor  is  it  declared  in  any  judicial  decision.  The  ; 
Commission  in  reality  is  its  own  fountain  head  of  legal 
control  and  sanction.  The  law  is  that  at  the  inception  of  a  ; 
principal  and  agency  relationship,  or  at  any  time  there-  i 
after,  the  parties  lawfully  may  agree  upon  and  define  the 
elements  of  relationship  into  which  they  propose  to  enter  i 
or  have  entered;  that  one  of  such  elements  is  that  the  agent 
may  act  as  principal  for  his  own  account  in  whatever  re¬ 
spects  the  parties  agree;  and  that  both  parties  must  agree 
to  and  accept  the  terms  of  the  relationship  so  created  be¬ 
fore  any  relationship  whatever  can  arise  and  exist.  Having  ; 
agreed  upon  the  elements  and  terms  of  their  relation,  the 
agent  may  act  accordingly  as  a  principal  and  without  fur¬ 
ther  disclosures  or  consents  with  respect  to  those  matters 
as  to  which  it  has  been  agreed  he  may  act  as  principal  for 
his  own  account,  subject,  of  course,  to  the  same  legal  and 
ethical  standards  of  fair  and  honest  conduct  applicable  to  ; 
all  other  broker-dealers  and  to  all  other  persons  in  their 
dealings  with  others.  Where,  as  here,  there  is  a  disclosed, 
understood  and  agreed  character  and  course  of  dealing  from  i 
the  outset  of  the  investment  adviser-client  relationship,  in 
which  Petitioner  as  investment  adviser  recommends  and 
sells  to  her  investment  adviser  clients  securities  which  she  ; 
as  a  registered  broker-dealer  owns — that  is,  acts  as  prin-  j 
cipal  for  her  own  account,  the  disclosure  and  consent  is 
complete  in  fact  and  in  law.  The  rules  and  mandates  of 
law  controlling  registered  broker-dealers  generally  here  are  i 


applicable;  the  rules  and  mandates  of  laws  controlling  reg¬ 
istered  investment  advisers  generally  also  are  applicable; 
but  there  are  no  special  laws  and  there  are  no  specific  rules 
such  as  the  Commission  has  announced  in  this  case,  applica¬ 
ble  only  to  Petitioner,  as  a  registered  broker-dealer. 

IV.  Inherent  in  the  Commission’s  erroneous  concept 
of  the  law  is  the  end  result  that  Petitioner  and  her  clients 
are  denied  by  the  Commission  all  effective  right,  by  invest¬ 
ment  advisory  contract  or  otherwise,  voluntarily  to  agree 
between  themselves  as  to  the  character  of  their  relationship 
and  “the  capacity”  in  which  the  parties  shall  act.  Such  ac¬ 
cord,  of  course,  under  established  and  settled  law,  deter¬ 
mines  the  elements  of  the  relationship  and  the  duties  of  the 
parties  inter  se.  The  parties,  having  understood  and  agreed 
that  Petitioner  in  selling  recommended  securities  to  her 
clients  “shall  act  as  Principal”  (J.  App.  37,  53,  note  19),  the 
relationship  thus  created  (See  Mem.  Agree.,  J.  App.  245; 
Suppl.  Mem.  Agree.,  J.  App.  67;  and  testimony  of  client 
witnesses,  reviewed,  supra ) — which  the  Commission  refused 
to  recognize  in  law  or  in  fact  (Op.,  J.  App.  40-41,  47-49; 
Suppl.  Op.  J.  App.  57-58,  note  4) — is  fundamentally  differ¬ 
ent  than  had  there  been  no  understanding,  knowledge  or 
agreement  as  to  “the  capacity”  in  which  Petitioner  is  to  act. 
The  execution  and  legal  effectiveness  of  such  agreement  and 
understanding  is  not  contrary  to  any  declared  public  policy, 
statutory  or  otherwise.  Consequently,  the  Commission  re¬ 
fusal  to  recognize  such  agreement,  however  clear  and  spe¬ 
cific,  inevitably  requires  the  assumption  “that  such  agree¬ 
ment  and  understanding  is  and  constitutes  a  “device,  scheme 
or  artifice  to  defraud”;  the  obtaining  of  money  by  “an  un¬ 
true  statement”  of  or  “omission  to  state”  a  material  fact; 
“a  course  of  business  which  operates  •  •  •  as  a  fraud”:  a 
“manipulative  or  deceptive  device  or  contrivance”;  and  a 
“manipulative,  deceptive  or  other  fraudulent  device  or  con¬ 
trivance.”  The  conclusions  of  the  Commission  so  holding 
(J.  App.  49,  53),  on  the  face  of  the  record,  are  untenable 
factually  and  legally. 

V.  The  differentiation,  developed  without  evidence  or 
legal  foundation  and  applied  by  the  Commission  in  this  case, 
between  (1)  a  registered  broker-dealer,  also  a  registered 
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investment  adviser,  who  renders  investment  advice  “for 
compensation’ ’  and  (2)  a  registered  broker-dealer,  not  a 
registered  investment  adviser,  who  renders  investment  ad¬ 
vice  “for  a  profit”,  is  artificial,  arbitrary  and  an  unreason¬ 
able  discrimination. 

“Investment  advice”  given  by  broker-dealers,  not  reg¬ 
istered  as  investment  advisers,  is  said  by  the  Commission 
to  be  the  “common  practice  of  over  the  counter  firms  gen¬ 
erally”  (J.  App.  45).  The  Commission’s  attempted  justi¬ 
fication  of  such  differentiation  and  discrimination  rests  on 
its  own  mere  assertion  that  such  advice  is  rendered  “merely 
as  an  incident  of  their  broker-dealer  activities”  (J.  App. 
46).  Such  “practice”  also  is  depicted  on  the  authority  of 
Commission,  as  “rendering  the  incidental  investment  advice 
which  we  all  know  is  universal  in  the  industry  and  without 
which  it  could  hardly  operate ”  (J.  App.  92).  (Emphasis 
added.) 

Here,  we  are  told,  is  a  “common  practice”  which  “is 
universal  in  the  industry”  and  “without  which”  the  in¬ 
dustry  “could  hardly  operate”,  and  yet  it  is  represented 
to  be  “incidental”  or  “merely  as  an  incident.”  Such  use 
of  language  is  mere  verbal  acrobatics,  without  logical  rela¬ 
tion  or  substance. 

The  word  “incidental”  means  “casual”,  “occasional”, 
or  “happening  as  a  chance  or  undesigned  feature  of  some¬ 
thing  else,”  that  is  “subordinate  or  collateral  as  well  as 
casual  or  accidental.”  The  word  “incident”  means  “di¬ 
rectly  and  immediately  pertinent  to,  or  involved  in  something 
else,  though  not  an  essential  part  of  it.”  j 

However,  as  related  to  the  so-called  “common  practice 
of  over  the  counter  firms  generally”,  as  portrayed  by  the 
Commission,  the  word  “incidental”  does  not  mean  casual 
or  occasional  but  does  mean  “common”,  constant  and 
“universal”;  it  does  not  mean  collateral  or  minor, 
but  it  does  mean  a  designed  and  planned  “practice”,  “es¬ 
sential”  and  “necessary”,  to  enable  the  industry  to  “oper¬ 
ate”,  that  is,  to  survive. 

The  specific  contention  of  the  Commission  is  that  “in- 
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vestment  advice”,  and  “investment  advice”  tagged  with  the 
word  “incidental”,  are  fundamentally  different  activities  in 
fact  and  in  law.  This  premise  the  Commission  translates 
into  a  legal  distinction  between  investment  advice  “for 
compensation”  and  investment  advice  “necessary”  to  pro¬ 
duce  “a  profit”  and  “essential”  to  business  survival. 

The  Commission  assumption  (J.  App.  45-46)  is  that  “in¬ 
vestment  advice”  rendered  “for  a  fee”  creates  a  relation¬ 
ship  of  “trust  and  confidence”,  but  that  “investment  ad¬ 
vice”  rendered  to  produce  a  “profit”,  designated  by  the 
Commission  “as  an  incident  to  *  *  *  broker-dealer  activi¬ 
ties”,  does  not  create  a  relationship  of  “trust  and  confi¬ 
dence.”  This  assumption  disappears  without  effect  when 
put  to  the  test  of  ordinary  human  nature  and  common  ex¬ 
perience. 

In  both  situations  the  rendition  of  investment  advice 
produces  a  financial  benefit  to  the  broker-dealer  rendering 
it  (whether  or  not  he  be  a  registered  investment  adviser) 
and  involves  necessarily  client  “trust  and  confidence”.  Un¬ 
less  first  there  be  “trust  and  confidence”  the  investment 
advice  serves  no  purpose,  is  not  relied  upon,  and  in  fact 
will  not  be  sought.  The  Commission  simply  reverses  cause 
and  effect. 

Any  client,  of  course,  knows  that  every  broker-dealer 
who  renders  him  investment  advice  is  in  business  and  that 
such  broker-dealer  will  derive  a  financial  benefit  from  the 
transaction,  if  the  investment  advice  rendered  is  accepted 
and  followed.  And  this  is  true  whether  such  financial  benefit 
is  reflected  in  “a  profit”  from  the  transaction  or  in  “com¬ 
pensation”  for  such  advice.  In  both  cases  the  “investment 
advice”  induced,  and  was  intended  to  induce,  the  client  to 
enter  into  the  transaction.  Nor  is  the  existence  of  “trust”, 
“confidence”  and  “reliance”  on  the  part  of  the  client  deter¬ 
mined,  as  assumed  by  the  Commission,  by  whether  the  fi¬ 
nancial  benefit  to  the  broker-dealer  results  from  “a  profit” 
or  from  “a  fee”.  Nothing  can  be  changed  by  name,  it  is  and 
will  be  just  the  same.  In  either  event,  there  is  “a  finan¬ 
cial  benefit”  to  the  broker-dealer,  contingent  upon  the  con¬ 
summation  of  purchase  by  the  client  of  the  recommended 
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security.  The  Commission  contention  is  a  distinction  with¬ 
out  a  difference.  As  the  foundation  for  a  4  ‘finding”  and 
“conclusion”  of  4  4 fraud”  it  is  completely  vacuous. 

VI.  Under  the  heading  4 4 Adequacy  of  Registrant’s  Dis¬ 
closure”  (J.  App.  46-52),  which  is  a  mixture  of  narrative 
statement,  4 4 finding”,  assumption,  argument  and  conclu¬ 
sion,  the  Commission,  as  did  its  staff  on  the  hearing,  ig¬ 
nored  completely  the  charge  that  Petitioner  “purported  to 
render  impartial  investment  advice  for  compensation  under 
an  investment  advisory  contract”  (J.  App.  69).  Evidently 
this  was  because  it  was  manifest  that  such  charge  could  not 
be  proved  and  in  fact  was  disproved  by  the  Commission’s 
own  evidence  elicited  from  Petitioner’s  clients. 

The  Commission  asserted  time  after  time  4  4  We  are  not 
concerned  in  this  proceeding  with,  nor  do  we  criticize,  the 
Agreement;  *  *  *  (J.  App.  52,  59).  Nevertheless,  the  Com¬ 
mission  proceeded  to  “criticize”  and  castigate  the  Agree¬ 
ment.  At  one  point  the  Commission  in  its  4  4  Findings  and 
Opinion”  (J.  App.  53,  note  19)  conceded:  “Registrant  af¬ 
firmatively  represents  in  the  Memorandum  of  Agreement 
that  she  acts  both  as  adviser  and  dealer  in  dealing  with  her 
clients.”  At  another  point  (J.  App.  49),  referring  directly 
to  the  same  provision  of  the  Agreement  (Paragraph  5(i) 
Exhibit  4)  the  Commission  concluded:  4 4 Accordingly  regis¬ 
trant  did  not  fulfill  her  affirmative  obligation  to  disclose 
the  capacity  in  which  she  acted  *  *  V’  With  this  latter 
conclusion  the  testimony  of  Petitioner’s  clients — the  only 
testimony  on  the  subject  in  the  record — is  in  direct  dis¬ 
agreement  (See  Analysis  of  “Evidence”,  supra). 

At  the  Commission’s  invitation  (J.  App.  54-55),  Peti¬ 
tioner,  without  admitting  the  strictures  of  the  Commission 
against  the  sufficiency  of  paragraph  5(i)  of  the  Agreement 
(J.  App.  73),  but  to  eliminate  any  possible  contention,  how¬ 
ever  tenuous,  that  the  principal  “capacity”  in  which  Peti¬ 
tioner  acts  is  not  fully  understood  and  agreed  to  with  her 
clients,  filed  4 4 Supplemental  Memorandum  of  Agreement” 
(now  in  use)  in  which  paragraph  5(i)  of  the  Agreement 
(Exhibit  4)  is  enlarged  and  restated  in  detail.  The  enlarged 
and  restated  paragraph  5(i),  headed  as  follows:  4 4 Company 
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Acts  as  Principal,  Dealer  and  Owner  for  its  Own  Account, 
of  Securities  Sold  or  Purchased”  (J.  App.  67),  is  so  spe¬ 
cific  and  clear  that  even  the  Commission,  within  the  range 
of  apparent  good  faith  criticism,  could  not  attack  it.  So 
the  Commission  simply  ignored  it  entirely  in  its  “Supple¬ 
mental  Opinion ’ *  (J.  App.  58,  note  4).  Such  are  the  Com¬ 
mission’s  variant  and  contradictory  “findings”,  “conclu¬ 
sions’ ’  and  positions  as  to  “capacity” — a  matter  not  in  issue 
under  the  complaint. 

The  Commission  insisted  also  that  the  Agreement  was 
insufficient  because  it  did  not  “contain”  Petitioner’s  “cost” 
and  the  “market  price”  of  securities  recommended  by  her 
and  purchased  by  her  clients,  based  on  the  assertions  that 
these  are  “the  essential  facts  which  she  must  communi¬ 
cate”  (J.  App.  47).  Obviously,  Petitioner  could  not  com¬ 
municate  these  facts  in  the  Agreement.  However,  her  con¬ 
firmations  admittedly  were  and  are  identical  with  the  con¬ 
firmations  of  other  broker-dealers.  Admittedly  also  they 
are  in  entire  conformity  with  the  confirmation  requirements 
of  the  Securities  Exchange  Act  (Sec.  11(d),  supra)  and  Rule 
(Rule  X-15C1-4,  supra )  thereunder;  and,  as  Petitioner  be¬ 
lieves,  in  conformity  with  the  Investment  Advisers  Act 
(Sec.  206(3),  supra),  which,  however,  is  not  an  issue  in  this 
case.  Accordingly,  Petitioner,  in  her  confirmations,  does 
not  state  her  “cost”  or  the  “market  price”  of  the  security 
involved.  Moreover,  she  is  not  willing  so  to  do,  unless  the 
same  requirement#,  if  lawfully  it  may,  is  imposed  upon  all 
other  registered  broker-dealers,  acting  as  principals  for 
their  own  account.  There  is  no  legal  requirement  that  she 
should  do  so;  nor  is  there  any  authority  at  law  sanctioning 
the  discrimination  practiced  by  the  Commission  in  this 
case. 

I 

The  Commission  complaint  in  its  opinion  (J.  App.  51) 
— used  as  a  foundation  for  “findings”  and  “conclusions”  of 
“fraud” — that  clients,  from  their  confirmations,  cannot  de¬ 
termine  with  precise  accuracy  either  Petitioner’s  “cost” 
or  the  “market  price”  of  securities  purchased  by  them, 
admittedly  (J.  App.  225-228)  is  equally  applicable  to  the 
confirmations  of  every  other  registered  broker-dealer.  The 
Commission  at  one  time  (J.  App.  46)  did  undertake  to  im- 
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pose  the  requirements  of  “cost”  and  “market  price”  dis¬ 
closure  upon  all  over-the-counter  dealers,  such  as  Peti¬ 
tioner,  but,  after  a  barrage  of  objections,  abandoned  its 
proposal  in  that  behalf.  Presently,  the  Commission  con¬ 
tinues  entirely  unwilling  to  enact  and  impose  any  such  re¬ 
quirements  of  general  application,  and  after  opinion  herein 
and  before  entry  of  its  order  of  revocation,  it  officially  so 
advised  broker-dealers  generally  (J.  App.  90).  On  the 
other  hand,  it  is  willing  and  eager  to  impose  upon  Petitioner 
the  special  and  discriminatory  rule  created  by  it  through  the 
processes  of  administrative  legislation  and  fiat. 

The  evidence  developed  in  great  bulk  at  the  hearing, 
over  Petitioner’s  repeated  objections,  in  an  attempt  to  show, 
theoretically  and  synthetically,  the  “per  cent  of  gross  profit” 
(Comm.  Exhibits  29,  30,  31;  Test.  Petersen,  J.  App.  200-230) 
asserted  to  have  been  realized  by  Petitioner  from  sales  to 
her  investment  advisory  clients,  is  entirely  outside  the  is¬ 
sues  laid  herein.  In  such  exhibits  .and  testimony  Petitioner’s 
“investment  advisory  charges”  are  treated  as  a  “profit”, 
not  as  a  “compensation”  for  services.  However,  since,  as 
pointed  out,  supra ,  Commission  counsel  no  doubt  will  use 
this  line  of  evidence  to  argue  about  “unreasonable  spreads”, 
“excessive  mark-ups”  and  otherwise  seek  to  discredit  Peti¬ 
tioner,  it  seems  advisable  again  to  refer  to  the  procedure  in 
that  behalf  indulged  on  the  hearing. 

In  this  connection  the  Commission  found,  as  it  was 
obliged  to  do  (J.  App.  39-40),  that  client’s  “net  price  shown 
in  the  confirmation”  consisted  of  Petitioner’s  “actual  cost”, 
if  the  security  was  purchased  for  the  particular  transaction, 
or,  if  such  security  then  was  in  inventory,  the  “market  price” 
thereof  on  the  day  of  sale  to  client,  or,  if  there  was  no  mar¬ 
ket  price  on  that  day  then  the  “mean  of  Petitioner’s  bid  and 
asked  quotations  received  that  day  from  her  New  York  cor¬ 
respondent,  designated  as  “base  price.”  To  this  “base 
price”,  “In  all  cases  registrant  adds  *  *  *  an  amount  riot 
exceeding  the  investment  advisory  charges  provided  for  in 
the  Agreement  *  *  (Emphasis  added.) 

Thus  the  foregoing  contention  of  Commission  staff  and 
counsel  is  foreclosed  by  the  Commission  evidence,  the  “find- 
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ings”,  “opinions”  and  order  herein,  as  well  as  by  the  issues 
as  limited  in  the  pleading  initiating  this  case. 

V!L.  Petitioner ’s  ‘  ‘  Supplemental  Memorandum  of  Agree¬ 
ment”,  and  particularly  paragraph  5(i)  thereof,  which 
“spelled  out”  the  principal  “capacity”  in  which  Petitioner 
acts  and  constitutes  such  an  explicit  and  definitive  under¬ 
standing  and  agreement  as  to  that  basic  relationship  that 
even  the  Commission’s  opinion  writing  staff  was  unable  to 
marshall  words  to  attack  and  disparage  it.  Accordingly,  it 
was  deliberately  and  pointedly  ignored  in  the  “Supplemental 
Findings  and  Opinion”  ( J.  App.  58,  note  4).  Such  summary 
rejection,  of  course,  was  anticipated;  otherwise,  the  flimsy 
foundation  for  the  Commission’s  contentions  herein  would 
have  collapsed  completely.  The  parties  having  effected  a 
complete  understanding  and  agreement,  as  lawfully  they  may 
do,  and  as  they  did  in  the  original  Memorandum  of  Agree¬ 
ment  (Comm. *Ex.  4)  and  in  all  their  dealings,  the  legal  con¬ 
sequences  are  altogether  variant  from  and  different  than 
the  supposed  legal  concepts  upon  which  the  Commission  rests 
its  case.  The  well  settled  law,  as  pointed  out  in  Note  9,  supra , 
and  as  further  considered,  infra,  does  not  support  the  legal 
assumptions  herein  indulged  by  the  Commission.  That 
agency  does  not  undertake  to  follow  and  apply  applicable 
law,  but  on  the  contrary  does  seek  to  distort  existing  law 
and  to  substitute  therefor  legal  controls  of  its  own  creation. 

VIII.  The  “conclusions”  of  the  Commission  as  to  “Pro¬ 
priety  of  Proceedings  under  Securities  Exchange  Act”  (J. 
App.  52-53)  consist  of  irrelevant  and  illogical  generaliza¬ 
tions,  evasion,  the  assignment  to  Petitioner  of  contentions 
never  advanced  by  her,  and  the  recital  of.  the  supposed 
legislative  intent  of  the  Congress.  Such  “conclusions”  can¬ 
not  survive  an  encounter  with  either  the  facts  or  the  law. 

IX.  The  cursory  consideration  and  summary  disposi¬ 
tion  by  the  Commission  of  “Willfulness  and  Public  Interest” 
(J.  App.  53-54),  the  express  statutory  requirements  which 
must  attend  any  alleged  violation  of  the  Act  before  the 
Commission  is  empowered  to  revoke  a  broker-dealer’s  reg¬ 
istration,  require  analysis  and  appraisal.  The  language 
of  the  empowering  statute  is:  “The  Commission  shall, 
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after  appropriate  notice  and  opportunity  for  hearing,  by 
order  •  •  •  revoke  the  registration  of  any  broker  or  dealer, 
if  it  finds  that  such  *  •  *  revocation  is  in  the  public  in¬ 
terest  and  that  *  *  *  such  broiker  or  dealer  *  •  *  has  will¬ 
fully  violated  any  provision  of  the  Securities  Act  of  1933, 
as  amended,  or  of  this  title,  or  of  any  rule  or  regulation 
thereunder.”  (Securities  Exchange  Act,  Sec.  15b,  U.S.C., 
Title  15,  Sec.  78o(b),  supra).  (Emphasis  added.) 

The  term  “willfuly”  inherent  in  the  proof  of  any 
charge  of  alleged  violation,  either  civil  or  criminal,  of  the 
penal  provisions  of  the  Securities  Exchange  Act  (Secs. 
15b(l)  (D)  and  32(a),  U.S.C.,  Title  15,  Secs.  78o(b)  and 
78ff,  supra),  involves  much  more  than  the  recitation  of  im¬ 
material  matters,  such  as  the  fact  and  alleged  contents  of 
a  prior  “opinion”  by  a  Commission  subordinate,  which 
is  without  legal  authority  or  consequence,  and  the  easy 
assumption  that  any  act  performed  by  a  legally  competent 
person  is  “willfully”  performed  as  a  matter  of  law.  More¬ 
over,  the  statute  requires  as  a  condition  precedent  to  any! 
order  of  revocation,  that  the  Commission  also  “finds” 
that  “revocation  is  in  the  public  interest.” 

The  Commission  obviously  disregarded  the  fact  that 
findings  are  factual  and  also  must  be  predicated  upon! 
sound  legal  foundations.  Mere  verbal  recitals  (J.  App. 
53-54)  such  as  were  indulged  in  the  “findinsrs”  and 
“opinions”  in  this  case  simply  operate  to  destroy  the 
statutory  standards,  safeguards  and  limitations,  and  to 
establish  the  Commission  as  a  law  unto  itself. 

The  Commission’s  reliance  on  and  adoption  in  1948 
(J.  App.  53-54)  of  the  “formal  opinion  of  the  Director” 
released  on  February  5,  1945  (J.  App.  254)  to  find  present 
“willfulness”  on  the  part  of  Petitioner,  dating,  so  it  is 
said,  from  1943  and  1944  (J.  App.  69,  305,  306,  312-313,  54) 
certainly  suggests,  to  put  it  mildly,  the  extreme  difficulties 
and  vital  weaknesses  of  the  Commission’s  present  position: 
Such  sequence  seems  to  be  in  reverse,  quite  akin  to  the 
boot-strap  concept  of  attaining  elevation. 

X.  The  refusal  of  the  Commission  to  consider  or 
even  examine  Petitioner’s  Petition  for  Rehearing  (Tr. 
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75-113)  filed  April  12,  1948  (J.  App.  79)  and  promptly 
overruled  the  following  day,  April  13,  1948  (J.  App.  96), 
indicates  clearly  that  the  Commission  was  not  interested  in 
the  fact  of  error,  or  even  in  the  possibility  of  error,  on  its 
part.  Such  action,  as  well  as  the  entire  course  of  Com¬ 
mission  procedure  and  position  as  disclosed  by  the  record, 
justifies  the  conclusion  that  this  case  was  and  is  a  mere 
formal  vehicle  to  promulgate  and  establish  certain  ideolo¬ 
gies,  long  nurtured,  developed,  settled  and  determined  upon 
by  that  body,  speaking  through  its  staff  (Comm.  Ex.  5,  6, 
7,  J.  App.  248-258,  Resp.  Ex.  4,  5,  6,  7,  J.  App. 
304-316;  Op.  J.  App.  53-54;  Ex.  A.  to  Pet.  for  Rehearing, 
J.  App.  80-96).  Such  fixation  of  ideas  manifests  a  bias  so 
crystallized  that  the  Commission  was  unwilling  or  unable 
to  recognize  the  facts,  the  law  or  the  proprieties. 

As  a  matter  of  fact,  the  Commission  reached  out  to 
propagandize  its  fixed  and  final  views,  March  16,  1948 
(J.  App.  80-96).  The  address  by  Commission  counsel  then 
“made  in  his  official  capacity’ 7  was  prior  to  Petitioner’s 
“Proposal  *  #  #  re  Methods  of  Business  Operations  in 
Response  to  Commission  Invitation,  ”  filed  March  19,  1948 
(J.  App.  73);  prior  to  “Supplemental  Findings  and  Opin¬ 
ion”  rendered  April  1,  1948  (J.  App.  56);  prior  to  “Order 
Revoking  Registration”,  entered  April  1,  1948  (J.  App. 
62);  prior  to  “Petition  for  Rehearing”,  filed  April  12, 
1948  ( J.  App.  79) ;  and  prior  to  “Order  Denying  Petition 
for  Rehearing”,  entered  April  13,  1948  (J.  App.  96). 

The  foregoing  chronology  of  events  tells  its  own  story 
of  the  characteristics,  quality  and  substance  of  this  “quasi¬ 
judicial”  administrative  proceeding. 

XI.  The  Commission  “Order  Revoking  Registration” 
(J.  App.  62-64)  made  effective  the  numerous  errors  of  law 
and  fact  promulgated  in  its  prior  “findings”  and  “opin¬ 
ions”. 

In  its  “opinion”  of  February  18,  1948,  subdivision 
“3.  Adequacy  of  Registrant’s  Disclosure”,  the  Commis¬ 
sion  made  a  blanket  “finding”  (J.  App.  52)  that  Peti¬ 
tioner’s  “  omissions  and  failure  •  •  •  constitute  violations 
of  Section  17(a)  of  the  Securities  Act,  Sections  10(b)  and 
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15(c)l  of  the  Securities  Exchange  Act  and  Rules  X-10B-5 
and  X-15Cl-2(a)  and  (b)  adopted  under  the  latter  Act.” 

This  “finding”,  it  will  be  noted,  preceded  the  later  j 
Commission  “finding”  and  “conclusion”  of  “wilfullness”,  : 
found  in  subdivision  “5.  Willfulness  and  Public  Inter-  j 
est”  (J.  App.  53-54).  However,  it  will  be  observed  also 
that  in  the  *  ‘Order  Revoking  Registration”  (J.  App.  63)  i 
the  foregoing  blanket  “finding”  was  changed  to  substitute  ! 
the  words  “willfully  violated”  for  the  words  “constitute  ! 
violations  *  •  *.”  This  modification  the  Commission  stated 
did  “not  affect  the  substance  of  its  Findings  and  Opinion,” 
although  the  obvious  purpose  thereof  was  to  induce  the 
conclusion  that  the  statutory  language  “willfully  violated” 
has  the  same  meaning  as  if  the  statute  merely  had  pre¬ 
scribed  “violated”.  The  penalties  of  the  startute,  accord¬ 
ing  to  its  express  terms,  cannot  be  imposed  for  “viola¬ 
tions”  but  only  if  the  statute  has  been  “willfully  violated” 
(Securities  Exchange  Act,  Sec.  15(b) (1)D,  U.S.C.,  Title 
15,  Sec.  78o(b),  supra),  a  difference  which  the  Commission 
erroneously  treats  as  purely  formal  and  without  substance. 

By  its  blanket  “finding”  above  quoted,  and  as  modi- 
fied,  the  Commission  has  adjudged  that  the  specific  acts 
and  practices  of  Petitioner  as  a  registered  investment  ad¬ 
viser,  of  which  the  Commission  now  complains  (wholly; 
aside  from  the  abandoned  charge  in  its  “Notice  for  Private 
Proceeding”,  J.  App.  69),  violate  “willfully”  all  the  widely; 
variant  statutory  provisions  of  the  cited  statutes  (J.  App. 
71-72). 

Strangely  enough  the  case  was  not  rested  on  disclosure 
of  “capacity”  set  forth  specifically  in  the  confirmation  re¬ 
quirements  of  Section  11(d)(2)  of  the  Securities  Exchange 
Act  and  Rule  X-15C1-4  thereunder  and  in  Section  206(3) 
of  the  Investment  Advisers  Act,  footnote  4,  supra.  The 
Commission  however  did  undertake  to  construe  Section 
206(3)  (J.  App.  49,  note  17)  and  thereupon  ascribed  the 
meaning  attributed  by  it  to  that  sub-section,  as  “merely 
declaratory  of  the  common  law  principles  we  have  enun¬ 
ciated,”  to  Section  17(a)  of  the  Securities  Act  and  10(b) 
and  15(c)(1)  of  the  Securities  Exchange  Act  and  Rules  X* 
10B-5  and  X-15Cl-2(a)  and  (b)  thereunder  (J.  App.  52, 
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54).  By  such  legal  legerdemain  Section  206(3)  of  the 
Investment  Advisers  Act,  as  enlarged  and  distorted  by  the 
Commission,  was  incorporated  into  the  cited  provisions  of 
the  Securities  and  Securities  Exchange  Acts  and  also  in¬ 
corporated,  on  a  parity  of  reasoning,  into  Section  206(1) 
and  (2)  of  the  Investment  Advisers  Act  where  the  same 
legal  terminology  is  found.  So  aside  from  the  requirement 
of  a  “writing”,  Section  206(3),  the  language  of  which  is 
not  remotely  similar  to  the  cited  statutory  provisions  and 
rules  relied  upon  by  the  Commission,  serves  no  purpose 
and  amounts  to  mere  statutory  surplusage.  Such  is  the 
substance  of  the  Commission  dialectics. 

The  final  “Order”  contains  nothing  which  can  be 
described  as  the  “findings  of  fact”  or  “conclusions  of 
law”,  required  by  law  to  support  the  Commission  action.18 
If  the  so-called  “findings”  and  “opinions”  can  be  said  to 
be  incorporated  by  implication  (J.  App.  62-63)  into  the 
“Order”,  they  nevertheless  constitute  in  essence  extensive 
argumentation,  intermingled  with  assertions,  assumptions, 
narrative  recitals,  and  variant  and  contradictory  “conclu¬ 
sions”  not  comprehended  in  the  issues  or  Section 
15b(l)(D)  of  the  Securities  Exchange  Act,  supra.  The 
content  and  effect  of  such  extra-legal  activities  and  con¬ 
duct  of  the  Commission  and  its  staff  are  considered  else¬ 
where  herein  under  the  appropriate  subject  titles. 

The  Commission  procedure  here  under  discussion  is 
“merely  fiating”,  without  regard  to  the  issues,  the  facts 
and  the  law.  That  body  admittedly  is  enabled  by  its  order, 
and  obviously  expects  in  reliance  thereon,  freely  to  apply 


lsSee  Administrative  Procedure  Act,  Sections  8(b)  and  10(e),  Act  of 
June  11,  1946,  c.  324,  60  Stat  237,  242,  243,  U.S.C.,  Title  5,  Secs.  1001, 
1007(b),  1009(e).  Section  8(b)  “Submittals  and  Decisions”  provides,  inter 
alia:  All  decisions  *  *  *  shall  *  *  *  include  a  statement  of  (1)  findings  and 
conclusions,  as  well  as  the  reasons  or  basis  therefor,  upon  all  the  ma¬ 
terial  issues  of  fact,  law  or  discretion  presented  on  the  record  *  * 
Section  10(e)  “Scope  of  Review”  provides,  inter  alia:  So  far  as  neces¬ 
sary  to  decision  *  *  *  the  reviewing  Court  shall  decide  all  relevant  ques¬ 
tions  of  law,  interpret  *  *  *  statutory  provisions  and  determine  the  mean¬ 
ing  and  applicability  of  the  terms  of  any  agency  action.  It  shall  *  *  * 
hold  unlawful  and  set  aside  agency  action,  findings  and  conclusions 
found  to  be  (1)  arbitrary  *  *  *  or  otherwise  not  in  accordance  with  law; 
*  *  *  in  excess  of  statutory  jurisdiction,  authority  or  limitations  *  *  *; 
unsupported  by  substantial  evidence  *  * 
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the  illegal  and  discriminatory  rule  imposed  on  Petitioner, 
when  it  chooses  and  at  the  same  time  to  disregard  it  when 
it  chooses  (J.  App.  46).  In  short,  by  its  order,  viewed  in 
the  light  of  its  “ findings’ ’  and  “opinions”,  it  has  enacted 
a  rule  herein  having  the  force  of  law,  to  be  dispensed  with  L 
as  it  sees  fit,  and  as  it  presently  sees  fit  to  do  with  re¬ 
spect  to  broker-dealers  generally.  However,  the  rule  is 
said  to  be  a  prescription  of  law  and  so  is  left  in  force  in 
case  and  whenever  the  Commission  wishes  later  to  use  it. 

6.  ARGUMENT. 

! 

The  detailed  examination  of  the  “Findings”  and; 
“Opinions”  of  the  Commission,  measured  by  “The  Is-; 
sues”,  “The  Commission  Contention  as  to  the  Law”  and 
“The  Evidence”,  all  J&^considered  in  extensive,  but  neces-; 
sary,  detail  in  “Statement  of  Case”,  pp.  3  to  41,  supra , 
and  “Summary  of  Argument”,  pp.  43  to  57,  supra.  These; 
are  of  sufficient  length,  accurately  and  clearly,  to  present 
to  the  Court  an  adequate  picture  of  the  case  and  of  Peti¬ 
tioners  contentions  and  arguments  and  enable  Petitioner, 
by  appropriate  references  to  the  preceding  subdivisions  of 
this  brief,  substantially  to  condense  the  following  subdivi¬ 
sions  of  Argument.  That  scrutiny  and  the  dissection 
and  resolution  of  the  case  into  its  true  elements  reveal, 
powerfully  and  convincingly,  the  tenuousness,  error  and 
illegality  of  the  base  materials  out  of  which  the  Commission 
order  was  fashioned. 

i 

I.  j 

THE  COMMISSION.  ON  THIS  RECORD,  WITHOUT  JURIS¬ 
DICTION  TO  ENTER  ORDER  OF  REVOCATION  OF  PETI¬ 
TIONER'S  BROKER-DEALER  REGISTRATION,  UNDER  SEC¬ 
TION  15(b)  SECURITIES  EXCHANGE  ACT. 

j 

The  charge  made  herein  relates  solely  to  the  conduct  by 
Petitioner  of  her  business  as  a  registered  investment  ad¬ 
viser.  (This  Br.,  pp.  4-5,  supra)  The  Commission  conten¬ 
tion  and  conclusion  is  that  such  relationship  created  certain 
duties  to  her  clients,  which  duties  resulted  from  “reliance 
and  repose  of  trust  and  confidence”  in  her  by  her  clients 
(J.  App.  41)  and  that  such  reliance,  trust  and  confidence 
4 ‘stem  from  the  relationship  created  by  registrant's  position 
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as  an  investment  adviser”  (J.  App.  41).  This  theme  runs 
throngh  the  entire  record,  as  disclosed  by  the  ‘‘Statement 
of  Case”,  pp.  3-41,  supra.  The  power  of  revocation  em¬ 
bodied  in  Section  15(b)  of  the  Securities  Exchange  Act,14 
however,  expressly  is  limited  and  restricted  to  willful  viola¬ 
tions  of  the  Securities  Act  and  the  Securities  Exchange 
Act.  The  power  in  question  lawfully  may  not  be  exercised 
to  enforce  the  Investment  Advisers  Act,  supra.™ 

This  statutory  limitation  the  Commission  disposed  of 
by  the  airy  generalization  that  if  a  person  is  subject  to 
both  the  Securities  Exchange  Act  and  the  Investment  Ad¬ 
visers  Act,  he  may  be  proceeded  against  under  either  Act 
at  the  discretion  of  the  Commission,  regardless  of  which 
Act  governs  the  specific  conduct  of  which  complaint  may 
be  made.  (This  Br.,  pp.  38-39) 

The  build-up  of  the  Commission  contention  of  jurisdic¬ 
tion  herein  under  Section  15(b)  is  summarized  briefly  by 
the  following  narrative  recitals  and  conclusions  from  its 
opinion  of  February  18,  1948:  “The  very  function  of 
furnishing  investment  counsel  on  a  fee  basis,”  in  contrast 


14See  Summary  of  Argument,  Specification  IX,  pp.  52-53,  supra. 

15The  Investment  Advisers  Act  in  Section  209  prescribes  the  methods 
and  procedures  for  its  own  enforcement.  See  Appendix,  infra.  That  Act 
does  not  contain  provisions  such  as  Section  15(b)  of  the  Securities  Ex¬ 
change  Act  Revocation  of  an  investment  adviser  registration  can  be 
effected  only  through  judicial  decree.  This  fact  would  appear  to  have 
induced  the  Commission  to  attempt  to  attain  its  p  re -determined  ob¬ 
jectives  by  resorting  to  Section  15(b),  supra. 

It  is  to  be  noted  also  that  each  and  every  of  the  variant  staff  “views” 
and  “opinions”  (Comm.  Ex.  5,  6,  7,  8,  Resp.  Ex.  4,  5,  6,  7;  J.  App.  248- 
258,  304-313)  of  which  Petitioner  had  “full  knowledge”  (J.  App.  54),  re¬ 
lated  directly  and  specifically  to  the  Investment  Advisers  Act  and  par¬ 
ticularly  to  the  meaning  of  Section  206(3)  thereof.  (This  Br.,  pp.  7-8, 
supra).  There  were  no  “views”  or  “opinions”  or  discussions  with  respect 
to  any  other  statute  or  to  any  Commission  Rule  under  any  statute.  In 
the  light  of  such  “views”  and  “opinions”  the  perversion  of  reasoning, 
thereafter  indulged  to  enable  the  Commission  to  twist  the  legal  issue 
between  the  Commission  staff  and  Petitioner  into  a  charge  of  “willful” 
violations  of  the  Securities  and  Securities  Exchange  Acts,  is  perfectly 
obvious.  But  jurisdiction  cannot  be  created  by  any  such  transparent 
device.  It  is  abundantly  evident  that  the  Commission  did  not  wish  to 
obtain  a  judicial  construction  of  Section  206(3).  It  preferred  to  make 
enforce  its  own  ex  parte  construction  of  Section  206(3)  (J.  App.  49, 
note  17),  unhampered  by  the  statutory  limitations  of  power  and  the 
statutory  restraints  upon  the  manner  of  exercise  of  power,  declared  in 
Sections  206(3)  and  209  of  the  Investment  Advisers  Act. 
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with  furnishing  investment  counsel,  on  a  commission  basis 
or  on  a  profit  basis,16  “cultivates  a  confidential  and  in¬ 
timate  relationship  and  imposes  a  duty  on  registrant  •  •  • 
(J.  App.  41);  “Our  conclusion  rests  on  the  fact  that  regis¬ 
trant  has  created  a  relationship  of  trust  and  confidence 
with  her  clients  by  holding  herself  out  as  performing  con¬ 
fidential  advisory  services  for  a  fee  0  0  099  (J.  App.  45); 
“•  •  •  the  record  clearly  demonstrates  that  registrant9 s 
clients  reposed  complete  trust  and  confidence  in  her  as 
would  be  expected,  since  they  retained  her  for  the  express 
purpose  of  advising  and  counseling  them 99  (J.  App.  46). 
(Emphasis  added.)  Thus  far ,  it  will  be  observed,  the  term 
“registrant”  refers  to  Petitioner,  as  an  investment  ad¬ 
viser,  registered  under  the  Investment  Advisers  Act,  supra.' 
The  foregoing  Commission  language  relates  exclusively  to 
the  relationship  of  a  registered  investment  adviser  and 
client. 

But  in  the  paragraph  of  the  Opinion  next  following, 
we  encounter  the  amazing  and  inconsistent  statement,  ap¬ 
parently  by  way  of  legal  conclusion:  “*  *  •  such  as  pre¬ 
sented  in  this  proceeding,  where  a  broker-dealer  renders 
investment  advice  for  a  fee  and  occupies  a  position  of 
trust  and  confidence  with  his  customers”  (J.  App.  46). 
In  this  indirect  and  adroit  manner  the  Commission  sud¬ 
denly  shifts  from  the  Investment  Advisers  Act  to  the  Se¬ 
curities  Exchange  Act,  to  justify  its  resort  in  this  case  to 
Section  15(b)  of  the  latter  Act.  The  Commission  asser¬ 
tion:  “where  a  broker-dealer  renders  investment  advice 
for  a  fee,” — is  without  factual  or  legal  -support.  The  as¬ 
sertion  directly  is  contradicted  by  the  Commission  in  its 
opinion,  as  we  have  shown  by  the  foregoing  quotes  there¬ 
from.  The  Commission  well  knows  that  a  broker-dealer 
does  not  and  is  not  permitted  by  law  to  render  investment 
advice  “for  a  fee.”  The  phrase  is  an  irresponsible  distor- 


16The  record  is  entirely  barren  of  any  evidence  as  to  the  differentia¬ 
tion,  if  any,  in  the  quality  or  the  quantity  of  the  “trust  and  confidence” 
Aviating  or  developed  in  connection  with  the  rendition  of  “investment 
counsel”  whether  t4for  a  fee”,  or  “for  a  commission”,  or  “for  a  profit.” 
However,  the  Commission  predicated  “trust  and  confidence”  upon  the 
furnishing  of  “investment  counsel  on  a  fee  basis”,  which  lawfully  can¬ 
not  be  done  except  by  a  registered  investment  adviser  acting  as  such. 
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tion  of  both  fact  and  law,  unless  the  words  “for  a  fee”  in 
this  instance  mean  “for  a  commission”,  in  which  event  it 
means  nothing  and  is  merely  double  talk. 

Such  is  the  tangled  and  flimsy  skein  of  the  Commis¬ 
sion’s  argumentative  assumptions,  respecting  its  asserted 
jurisdiction  herein,  under  Section  15(b)  of  the  Securities 
Exchange  Act,  to  revoke  Petitioner’s  broker-dealer  regis¬ 
tration  for  her  activities  as  a  registered  investment  ad¬ 
viser. 

n. 

COMMISSION  ORDER  OF  REVOCATION  IS  A  DEPARTURE 

FROM  THE  ISSUES  PRESENTED  IN  "ORDER  FOR  PRIVATE 

PROCEEDINGS  AND  NOTICE  OF  HEARING  " 

The  charge  (This  Br.,  pp.  4-10,  supra)  is  that  Peti¬ 
tioner  “sold  securities  to  clients  with  whom  she  was  in  a 
fiduciary  capacity;  in  that  she  purported  to  render  to  such 
clients  impartial  investment  advice  under  an  investment  ad¬ 
visory  contract ,  without  fully  disclosing  to  such  clients  the 
nature  and  extent  of  her  adverse  interest,”  designated  as 
the  market  price  and  her  cost  of  the  securities  recommended 
to  her  clients  and  purchased  by  the  clients  pursuant  to  such 
investment  advice. 

On  its  face,  this  charge  presupposes  that  it  is  legally 
immaterial  whether  or  not  there  is  an  agreement  and  un¬ 
derstanding  between  Petitioner  and  her  clients  as  to  the 
principal  “capacity”  in  which  admittedly  she  acts  (J.  App. 
53,  note  17). 17 


17 The  Commission  in  its  original  opinion  (J.  App.  48)  asserts  how¬ 
ever  that  “the  disclosure  of  capacity  is  clearly  encompassed”  by  the  lan¬ 
guage  “nature  and  extent  of  her  adverse  interest”.  Since  it  is  not 
specified  or  implied  in  the  specifications  of  complaint,  it  is  difficult  to 
find  reason  or  logic  in  the  Commission  assertion.  (See,  footnote  8,  this 
brief,  p.  9,  supra.)  Elsewhere  in  its  opinion  it  is  variously  asserted: 
that  Petitioner’s  investment  advisory  “Memorandum  of  Agreement”, 
including  paragraph  5(i)  defining  the  “capacity”,  (Comm.  Ex.  4,  J.  App. 
247)  actually  is  immaterial  (J.  App.  53,  59),  because  the  disclosures  re¬ 
quired  by  the  Commission  go  so  far  beyond  the  question  of  “capacity” 
(J.  App.  47,  53,  59)  that  however  clear  the  agreement  and  understanding 
as  to  capacity  may  be,  it  is  without  legal  consequence  (J.  App.  58, 
note  4).  The  Commission  devoted  pages  in  its  first  opinion  (J.  App.  37- 
39,  46-49)  arguing  that  the  principal  “capacity”  in  which  Petitioner  acts 
was  not  understood  and  agreed  to  by  her  clients  in  Commission  Exhibit 
4  (J.  App.  245),  although  admittedly  “The  agreement  provides  in  un¬ 
equivocal  terms,  inter  alia,  that  the  registrant  in  all  dealings  and  trans- 


—61— 


The  Commission  offered  no  evidence  in  support  of 
the  allegation  “that  she  purported  to  render  •  •  •  impar¬ 
tial  investment  advice  *  *  In  fact  the  evidence  con¬ 
clusively  disproved  the  allegation  in  question  and  fully 
established  that  in  all  cases  she  did  render  “impartial”, 
informed  and  valuable  advice  to  the  entire  satisfaction 
of  her  clients  (This  Br.,  pp.  18,  21-22,  supra). 

In  the  charge,  the  scope  and  measure  of  Petitioner’s 
alleged  resulting  delinquencies  is  the  failure  to  disclose  the 
market  price  and  cost  to  her  of  securities  sold  by  her  as 
an  investment  adviser  to  her  clients;  while  in  its  “opin¬ 
ions”  the  Commission  “found”  a  different  and  additional 
delinquency  which  it  proceeded  to  visit  on  Petitioner.  Ac¬ 
cordingly,  it  concluded  that  Petitioner,  after  disclosure  of 
market  price  and  cost  of  securities,  and  after  and  notwith-  . 
standing  complete  understanding  and  agreement  with  her 
clients  as  to  “capacity”,  (which,  of  course,  means  after 
completion  of  the  transaction  in  fact,  for  market  and  cost 
cannot  be  disclosed  except  with  respect  to  an  actual  trans¬ 
action), — also  a  second  time  must  secure  the  consent  of  the. 
client  to  the  transaction  (J.  App.  44,  59).  Obviously  this 
requirement  has  nothing  whatever  to  do  with  and  ignores 
full  understanding  and  agreement  already  entered  into 
between  the  parties  as  to  the  “capacity”  in  which  Peti¬ 
tioner  as  a  registered  investment  adviser  is  to  act.  The 
Order  in  this  case  amounts  to  an  adjudication  that  an  in¬ 
vestment  advisory  contract,  required  by  the  Investment 


actions  is  to  act  ‘as  a  broker  or  dealer  and  investment  adviser’  and  that 
the  ‘Company  when  acting  as  investment  adviser  shall  act  as  Principal 
in  every  such  transaction,  except  as  otherwise  agreed.’  ”  (J.  App.  37,  53, 
note  19). 

i 

On  the  other  hand,  in  its  Supplemental  Findings  and  Opinion  (J. 
App.  58,  note  4)  it  refused  to  consider  at  all,  because  asserted  to  be  im¬ 
material,  paragraph  5(i)  of  Petitioner’s  “Supplemental  Memorandum  of 
Agreement”  (J.  App.  67),  which,  to  eliminate  further  controversy  with 
the  Commission  on  that  subject  however  captious,  is  couched  in  language 
so  clear  and  definitive  that  no  criticism  could  be  made  or  was  made 
thereof  (J.  App.  67).  On  the  hearing  the  Commission  staff  made  an  ex¬ 
tensive  but  futile  attempt  (This  Br.,  pp.  22,  32-35,  supra)  to  prove  that 
Petitioner’s  principal  “capacity”  was  not  disclosed  by  the  “Memorandum 
of  Agreement”  (Comm.  Ex.  4,  J.  App.  245)  and  the  Commission  so  con¬ 
cluded  (J.  App.  49).  Thus  we  find  the  Commission,  in  its  “opinions”, 
actually  on  both  sides  of  the  subject  of  “capacity”.  At  one  time  it  is 
material  and  at  another  time  it  is  immaterial  It  cannot  be  determined 
upon  which,  if  either,  of  the  concepts  the  order  was  predicated. 
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Advisory  Act,  supra ,  which  stipulates  that  an  investment 
adviser  when  acting  as  such  will  act  as  “principal”  in 
selling  recommended  securities  to  his  clients,  is  illegal  and 
void  under  the  Securities  Exchange  Act.  It  seems,  there¬ 
fore,  that  there  must  be  also  a  second  agreement  and  un¬ 
derstanding  as  to  “capacity”,  and  the  Commission  so  held 
(J.  App.  49).  It  is  submitted  that  by  no  stretch  of  the 
imagination  can  any  such  issues  be  found  in  the  charge 
herein;  and  if  found  it  is  apparent  beyond  peradventure 
that  the  question  is  one  for  determination  under  the  In¬ 
vestment  Advisers  Act,  not  under  Section  15(b)  of  the 
Securities  Exchange  Act. 

The  requirement  that  a  penal  charge  such  as  is  here 
involved  be  clearly  and  specifically  stated  and  defined 
is  so  fundamental  and  essential  under  our  constitutional 
system  that  the  citation  of  judicial  authority  is  needless. 
Moreover,  the  requirement  therefor  is  found  in  Section 
15(b),  supra ,  and  in  Rule  III  of  the  Commission  (This  Br., 
p.  4,  supra)  which  has  the  force  and  effect  of  law  and  pre¬ 
sumably  so  even  as  against  the  Commission  (Section  23(a), 
Securities  Exchange  Act,  supra ,  U.S.C.,  Title  15,  Sec.  78w). 
See,  Morgan  v.  United  States,  304  TLS.  1,  2-4,  58  S.  Ct.  773, 
776-777.  ' 

Such  entire  disregard  of  the  required  processes  of 
orderly  administration  by  a  quasi-judicial  agency  of  gov¬ 
ernment  vitiates  any  order  entered  under  such  circum¬ 
stances,  otherwise  we  face  government  by  official  whim. 
In  that  event  the  law  is  whatever  the  administrator  says 
it  is  and  may  be  administered  as  he  chooses,  always,  of 
course,  attended  with  the  pious  profession  that  it  is  “in 
the  public  interest.” 

m. 

i 

LEGAL  "CONCLUSIONS"  OF  COMMISSION  AS  TO  "DIS¬ 
CLOSURE  REQUIRED  BY  REGISTRANT"  ARE  WITHOUT 

SUPPORT  OF  AND  CONTRARY  TO  LAW. 

The  oft  repeated  assumption  and  holding  of  the  Com¬ 
mission  (This  Br.,  pp.  10-12,  45-46,  supra)  is  that  after 
understanding  and  agreement  that  Petitioner  will  deal  with 
her  investment  advisory  clients  as  principal,  that  is,  as 
owner  of  the  recommended  securities  sold  by  her  to  and 
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purchased  by  them  from  her,  additional  disclosure  (J.  App. 
41,  49)  of  market  price  and  her  cost  and  consent  to  the 
transaction  already  a  consummated  fact  and  a  second  con¬ 
sent  to  the  principal  “capacity”  in  which  Petitioner  acts,1* 
are  required  by  law.  This  is  not  the  law. 

The  practical  effect  of  the  foregoing  requirements  is 
that  Petitioner  cannot  act  in  a  principal  “  capacity1 ’  at; 
all,  as  authorized  and  permitted  by  law  and  Section  206(3)! 
of  the  Investment  Advisers  Act,  supra.  This  would  be  true 
because  each  transaction  must  be  consummated  in  fact  be¬ 
fore  Petitioner  can  make  the  disclosures  imposed  on  her. 
In  short,  every  client  having  elected  to  purchase,  thereafter 
may  rescind  the  completed  transaction  (Comm.  Ex.  5,  J. 
App.  248-250)  if  he  so  elects,  because  forsooth  Petitioner 
acted  as  principal  as  had  been  understood  and  agreed  at 
the  outset  of  their  dealings  between  such  client  and  Peti¬ 
tioner  (Mem.  of  Agree.,  J.  App.  247;  Suppl.  Mem.  of 
Agree.,  J.  App.  67).  And  such  result  was  precisely  the 
Commission’s  predetermined  objective  (Comm.  Ex.  6,  J. 
App.  253-254)  and  is  reflected  in  its  opinion  (J.  App.  44). 
Accordingly,  the  law  was  proclaimed  to  fit  the  pattern. 

Petitioner’s  “clients  •  •  *  retained  her  for  the  express 
purpose  of  advising  and  counseling  them”  (Op.  J.  App. 
46)  and  at  that  time  stipulated  and  agreed  “•  •  •  that 
the  1  Company,  when  acting  as  investment  adviser,  shall 
act  as  Principal  in  every  such  transaction,  except  as  other¬ 
wise  agreed.’  ”  (Op.  J.  App.  37,  53,  note  19).  In  short, 
it  was  agreed  at  the  outset  (Op.  J.  App.  57)  that  Petitioner 
was  not  to  act  as  agent  for  clients  in  the  sale  to  clients  of 
recommended  securities  but  in  all  cases  would  act  as  prin¬ 
cipal  (Mem.  of  Agree.  (Comm.  Ex.  4)  J.  App.  247;  Suppl. 
Mem.  of  Agree.,  J.  App.  67).  As  an  investment  adviser 
she  occupies  an  agency  or  fiduciary  relationship  to  her 
clients.  However,  her  acts  as  a  registered  investment  ad- 


i*In  its  Supplemental  Findings  and  Opinion  it  is  stated:  *****  the 
required  disclosure,  if  it  is  to  be  meaningful  and  effective,  must  be 
timely.  It  must  be  provided  in  connection  with  each  transaction  of  pur¬ 
chase  or  sale  so  that  a  client  will  know  all  the  facts  at  the  time  he  is 
asked  to  give  his  consent  to  the  transaction”  (J.  App.  59).  See  Commis¬ 
sion  staff  opinions  (Comm.  Ex.  6,  J.  App.  253-254;  Resp.  Ex.  5,  7,  J.  App. 
306-7,  311-312). 
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viser  are  not  involved  in  this  proceeding  for  revocation 
of  broker-dealer  registration  (J.  App.  3S,  52,  63,  69). 

The  law  is  stated  to  be  that  “a  fiduciary  at  common 
law  is  forbidden  to  deal  as  an  adverse  party  with  his  prin¬ 
cipal.  An  exception  is  made,  however,  where  the  principal 
gives  his  informed  consent  to  such  dealings,”  (Op.  J.  App. 
41;  this  Br.,  p.  10,  supra),  that  is,  dealings  as  principal. 
With  this  Commission  statement  Petitioner  has  no  con¬ 
troversy.19  But  the  remainder  of  the  Commission’s  legal 
contention  (This  Br.,  p.  10,  supra)  is  not  the  law  under 
“common  law  principles”,  by  statute  or  otherwise.  The 
Commission,  however,  proceeded  precisely  as  though  there 
had  been  no  understanding,  agreement  or  consent  as  to 
“capacity”  (J.  App.  41-46,  47,  49)  and  held  that  such 
understanding,  agreement  and  consent  as  to  capacity  was 
illegal  and  without  legal  consequence  (J.  App.  47).  See 
Commission  staff  opinion  (Resp.  Ex.  7,  J.  App.  313,  where 
it  is  asserted  to  be  void  under  Section  215,  “Validity  of 
Contracts”,  of  the  Investment  Advisers  Act,  supra. 

The  supposed  “common  law  principles”  upon  which 
the  Commission  relied  are  enlarged  and  adopted  as  part 
of  the  statutory  provisions  and  rules  allegedly  violated  ac¬ 
cording  to  the  Commission  charge  (This  brief,  pp.  5-6, 
supra).  The  law  is  that  if  the  client  understands,  agrees 
and  consents  to  Petitioner’s  acting  in  a  principal  capacity, 
she  is  under  no  duty  to  make  the  specific  disclosures  and 
obtain  the  additional  consents  prescribed  by  the  Commis¬ 
sion  herein,  provided,  of  course,  as  admittedly  is  the  fact 
in  this  case,  she  commits  no  fraud  and  deals  fairly  in  all 


19See,  Restatement,  Law  of  Agency,  as  cited  and  quoted,  footnote  9, 
pages  11  and  12  this  brief,  supra.  In  2  American  Jurisprudence,  Sec. 
254,  it  is  said  "Without  the  knowledge  and  consent  of  the  principal,  the 
agent  cannot,  if  employed  to  sell,  become  the  purchaser;  nor  can  an 
agent  employed  to  buy  become  the  seller,  unless  it  be  with  the  knowl¬ 
edge  and  consent  of  the  principal."  In  the  instant  case  Petitioner  has 
“the  knowledge  and  consent”  of  her  investment  advisory  clients.  Fur¬ 
thermore,  she  was  not  “employed  to  sell”  for  her  clients  nor  was  she 
"employed  to  buy”  for  her  clients.  She  was  “retained  *  *  *  for  the  ex¬ 
press  purpose  of  advising  and  counseling  them”  (Op.  J.  App.  46)  with 
the  express  understanding  that  in  all  recommended  sales  to  or  pur¬ 
chases  from  her  clients  she  would  act  as  “principal”.  (Op.  J.  App.  37, 
53,  note  19) 
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her  transactions  with  them  (See  Op.  J.  App.  40).  She  oc¬ 
cupies  the  same  position  and  is  subject  to  the  same  duties 
as  any  other  registered  broker-dealer,20  and  additionally 
she,  as  a  registered  investment  adviser,  is  governed  by  the 
provisions  of  the  Investment  Advisers  Act,  not  here  in¬ 
volved. 

In  support  of  its  erroneous  legal  conclusions,  the  Com¬ 
mission  cites  a  number  of  judicial  decisions,21  other  au- 


20See  footnotes  9  and  19,  supra. 

21In  Old  Dominion  Copper  Minin?  and  Smelting  Co.  ▼.  Bigelow.  188 
Mass.  315,  74  N.E.  653  (1905)  (J.  App.  42)  promoters  of  a  corporation, 
who  occupy  a  fiduciary  relation  thereto,  sold  their  own  property  to  the 
corporation  without  any  agreement,  understanding  or  consent  that  such 
promoters  would  act  as  principals  in  such  transactions.  That  such  is 
not  in  this  case  is  evident  from  the  opinion  (74  N.E.  at  657)  where  the 
Court  distinguishes  the  Old  Dominion  case  from  other  cases  where  the 
transactions  involved  were  “acquiesced  in  *  *  *  by  all  interested  parties.” 

In  Norris  ▼.  Beyer.  124  N-JJEq.  281,  1  A.  (2d)  460  (1938)  (J.  App.  42, 
51),  the  defendant,  admittedly  the  agent  of  the  plaintiff,  and  as  the 
result  of  false  representations  in  the  “relationship  of  trust  and  confi¬ 
dence”  as  her  “investment  counsel”  proceeded  to  purchase  certain  prop¬ 
erty  from  the  plaintiff,  for  himself  as  principal.  “He  did  not  tell  Mrs. 
Norris  that  he  was  the  purchaser”,  and,  of  course,  the  transaction  “in 
the  light  of  the  circumstances  was  unconscientious”  (1  A.  (2d)  461).  In 
other  transactions  with  the  plaintiff  he  committed  actual  fraud,  by  pro¬ 
motions,  market  rigging,  sale  of  “unseasoned  securities”,  juggling  her 
investment  accounts,  purchasing  for  her  account  “without  advising  her 
of  file  fact  until  after  the  investment  was  made,”  and  “consciously  vio¬ 
lated  his  agreement  to  maintain  her  income  and  all  the  while  profited 
personally  at  the  plaintiffs  expense.”  (1  A.  (2d)  460,  461,  462).  Of 
course,  plaintiffs  profits  were  both  “fraudulent”  and  “secret”.  That 
case  obviously  has  no  bearing  here.  The  Commission  generalized  con¬ 
clusion  with  respect  to  the  Norris  case  (J.  App.  42,  note  7)  is  both  in¬ 
accurate  and  misleading. 

The  quotation  from  the  case  of  Doyen  v.  Bauer,  211  Minn.  136,  300 
N.W.  451,  455  (1941)  (J.  App.  42,  note  8)  likewise  is  directly  misleading. 
In  that  case,  an  agent  to  sell,  who  by  “a  false  representation  *  *  *  that 
the  instrument  transfers  the  title  to  an  intended  purchaser”  which 
“fraud  prevented  plaintiff  (the  principal)  from  knowing  that  he  was 
dealing  with  him  (the  agent)  as  a  purchaser  instead  of  as  an  agent” 
(300  N.W.  455),  “has  obtained  the  principal’s  property  by  fraud”  and  “the 
profits  received  by  him”  are  “secret  profits”  recoverable  by  the  princi¬ 
pal  (300  N.W.  456).  The  law  announced  by  the  Court  in  that  case,  with 
which  Petitioner  is  in  entire  agreement,  is  set  forth  in  the  syllabus 
(Nos.  8,  9,  10,  11,  12,  13  and  14)  and  conforms  entirely  with  the  law  as 
contended  to  be  by  the  Petitioner.  The  quotation  in  question  stated  the 
rule  applicable  to  the  special  situation,  “when  an  agent  authorized  to 
sell  himself  becomes  the  purchaser  without  the  principal’s  consent.” 
The  Court  then  adds  “Of  course  the  agent  may  purchase  from  the  princi¬ 
pal  where  the  latter  knowingly  consents”  (300  N.W.  455).  This  case  * 
visualizes  clearly  the  refusal  of  the  Commission  to  conform  its  legal 
conclusions  to  the  law  as  it  is. 
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thorities22  and  Commission  opinions,23  which,  when  ex¬ 
amined  on  their  respective  facts  and  as  related  to  the 
facts  of  this  case,  do  not  declare,  authorize  or  permit  the 
legal  mandates  promulgated  by  the  Commission  herein. 

It  is  clear  that  no  judicial  or  Commission  decision 
or  other  authority  cited  (footnotes  21,  22,  23),  or  any 
other  authority  that  we  can  discover,  lays  down  the  legal 
“requirements”  imposed  by  the  Commission  order,  where, 
as  here,  there  is  a  specific  and  continuing  disclosure  to  and 
understanding  and  written  agreement  by  every  investment 
adyi^orv  client  as  to  the  principal  capacity  occupied  by 
S^pbVaent  in  connection  with  all  sales  by  her  of  recom¬ 
mended  securities  to  such  clients  (J.  App.  247,  67):  State¬ 
ment  of  Case,  pp.  22,  31-35,  supra).  The  Commission-re¬ 
quired  so-called  “minimum  disclosures”  and  “consent  to 
the  transaction”  (J.  App.  59)  have  no  legal  support  what¬ 
ever.  That  which  is  assumed  by  the  Commission  to  be  the 


Reference  is  also  made  by  the  Commission  (J.  App.  42,  note  8)  to 
Berkeley  Sulphur  Springs  ▼.  Liberty,  162  A.  191  (N.J.  1932),  wherein 
the  agent  "secretly  becomes  the  buyer”  of  his  principal’s  property  (162 
A.  192);  Van  Dusen  ▼.  Bigelow,  13  N.D.  277,  100  N.W.  723  (1904)  wherein 
similarly  the  agent  secretly  was  the  buyer,  and  Rodman  ▼.  Manning, 
53  Ore.  336,  99  Pac.  657  (1909)  where  likewise  the  agent  was  the  undis¬ 
closed  purchaser. 

The  case  of  Michoud  ▼.  Girod,  4  How.  503  (1846)  involved  the  secret 
purchase  by  an  executor  of  an  estate  of  property  of  the  estate,  under 
cover  through  a  third  person.  Such  a  transaction,  of  course,  was  a 
fraud  on  its  face  and  the  Court  so  held.  The  Commission’s  spot  quote 
from  that  case  related  directly  to  the  specific  facts  of  actual  fraud  there 
involved. 

i 

With  these  decisions  we  have  no  controversy.  It  is  clear  that  none 
of  them  supports  the  generalized  conclusions  of  and  sanctions  imposed 
by  the  Commission  in  this  case. 

22The  quotation  from  2  Restatement  of  Agency,  390  comment  a  (J. 
App.  43  and  note  9),  taken  alone,  gives  the  impression  that  the  state¬ 
ment  therein  made  is  of  a  rule  of  general  application  and  not  of  one 
of  limited  application.  It  is  altogether  misleading  when  applied  to  this 
case.  The  Commission  overlooked  the  fact  that  the  Editors  of  the  Re¬ 
statement  anticipated  confusion  or  abuse  of  statements  covering  special 
situations  and  so  guarded  against  that  result  by  a  specific  caution  set 
forth  in  Section  376  “General  Rule,  comment  a”,  pointing  out  that  the 
rules  stated  in  Section  390  and  other  enumerated  sections  are  applicable 
only  “where  the  parties  have  not  made  a  different  agreement,”  which 
they  are  free  to  do  (This  Br.,  footnote  9,  pp.  11-12,  supra). 

23The  cited  Commission  cases  of  William  J.  Slelmack  Corporation, 
11  SJS.C.  601  (J.  App.  42,  44,  45),  Allender  Company,  Inc.,  9  SJ2.C.  1043 
(J.  App.  42,  44)  and  Charles  Hughes  8c  Co.,  Inc„  13  S.E.C.  676,  139  F.  (2d) 
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law  is  illusory  and  without  substance.  It  seems  odd  that  i 
the  Commission  in  this  case  should  place  its  “trust  and  j 
confidence”  in  such  citations,  which  in  fact  declare  the 
law  as  contended  by  Petitioner. 

Whence  then  arise  the  rules  of  conduct  which  the  Com¬ 
mission  prescribes  herein.  They  were  formulated,  devel-  • 
oped  and  crystallized  by  the  Commission  staff  in  prepara-  ! 
tion  for  and  anticipation  of  Commission  promulgation. 
The  Commission  “opinions”  simply  adopted  almost  lit-  j 
erally  the  various  “opinions”  of  its  staff,  including  “the 
formal  opinion  of  the  Director  *  *  •”,  of  which  the  Com¬ 
mission  was  careful  to  state  that  Petitioner  had  “full ; 
knowledge.”  These  opinions  it  actually  cited  as  having 
legal  authority  (J.  App.  53-54).  See  Commission  Exhibits  i 
5,  6,  7  and  Respondent  Exhibits  5,  6,  7,  J.  App.  248-258, 
305-313.  Such  was  the  deliberate  and  planned  pattern  of 
this  case. 


434  (J.  App.  44,  45),  from  which  the  Commission  makes  vagrant  quotes 
(J.  App.  42,  45)  and  with  respect  to  which  it  states  generalized  conclu¬ 
sions  (J.  App.  44,  45)  were  cases  of  actual  fraud.  All  involved,  as  dis-  ! 
closed  by  the  Commission  syllabus  in  each  case,  the  sale  of  securities  j 
to  customers,  as  stated  by  the  Commission,  “at  prices  bearing  no  rea¬ 
sonable  relation  to  the  prevailing  market  price*  and  “at  prices  very 
substantially  over  those  prevailing  in  the  over-the-counter  market”  and 
“without  disclosures  of  the  mark-up  to  the  customers.”  Such  a  prac¬ 
tice  is  actual  fraud,  and  whether  the  broker-dealer  in  question  acts  as 
“principal”  or  as  “agent”  is  wholly  immaterial  In  the  Stelmack  case 
numerous  other  issues  of  actual  fraud  were  involved,  likewise  having 
no  relation  to  the  facts  of  this  case. 

The  scope  of  the  Commission  decisions  in  question  is  declared  in  the 
opinion  of  the  Circuit  Court  of  Appeals  in  the  Charles  Hughes  ft  Co. 
case,  as  follows: 

“An  over-the-counter  firm  who  actively  solicits  customers 
and  then  sells  them  securities  at  prices  as  far  above  the  market 
as  were  those  which  petitioner  charged  here  must  be  deemed  to 
have  committal  a  fraud.  It  holds  itself  out  as  competent  to  ad¬ 
vise  in  the  premises,  and  it  should  disclose  the  market  price  if 
sales  are  to  be  made  substantially  above  that  level.  *  *  *  When 
nothing  was  said  about  market  price,  the  natural  implication  *  *  * 
was  that  the  price  asked  was  close  to  the  market 

*  *  *  *  *  * 

“The  Commission  has  consistently  held  that  a  dealer  cannot 
charge  prices  not  reasonably  related  to  the  prevailing  market  price 
without  that  fact”  (Emphasis  added.) 

(139  F.  (2d)  434,  436-437) 


—68— 


COMMISSION  DENIAL  OF  CONTRACT  RIGHT  TO  PETI¬ 
TIONER  AND  HER  CLIENTS  TO  FIX  AND  DETERMINE  THE 
BASIC  RELATIONSHIP  BETWEEN  THEMSELVES.  WITH¬ 
OUT  AUTHORITY  OF  LAW. 

The  Commission  legal  theories,  on  their  face  and  neces¬ 
sarily,  involve  the  conclusion  that  Petitioner,  as  an  invest¬ 
ment  adviser,  and  her  clients  are  prohibited  by  law  from  en¬ 
tering  into  any  agreement,  no  matter  how  fully  understood 
and  freely  consented  to  by  both  parties  (J.  App.  67),  to  the 
effect  that  Petitioner  is  to  act  in  a  principal  capacity  in  con¬ 
nection  with  all  sales  of  securities,  recommended  by  Peti¬ 
tioner  as  an  investment  adviser  to  her  clients  and  purchased 
by  them  from  her  pursuant  to  such  advice — except ,  agree¬ 
ment  and  consent  as  to  1  ‘capacity’’  after  the  consummation 
in  fact  of  each  transaction,  previously  and  expressly  author¬ 
ized  by  the  client.  And  the  Commission  so  held.24  The  prac¬ 
tical  and  intended  effect  of  such  order  is  to  prevent  Peti¬ 
tioner,  as  a  registered  investment  adviser,  from  acting  as 
principal  in  any  transaction. 

The  Commission,  to  accomplish  its  pre-determined  ob¬ 
jective,  was  obliged  to  ignore  and  repudiate  as  illegal,25  any 
and  every  agreement  fixing  and  determining  such  basic  rela¬ 
tionship  of  the  parties,  for  obviously,  if  it  recognized  any 


M“We  staged  in  our  previous  Findings,  and  we  repeat,  that  the  re¬ 
quired  disclosure,  if  it  is  to  be  meaningful  and  effective,  must  be  timely. 
It  must  be  provided  in  connection  with  each  transaction  of  purchase  or 
sale  so  that  a  client  will  know  all  the  facts  at  the  time  he  is  asked  to 
give  his  consent  to  the  transaction”  (Op.  J.  App.  47,  59). 

i  The  Commission  refused  (Suppl.  Op.  J.  App.  58,  note  4),  to  con¬ 
sider  or  even  to  mention  paragraph  5(i)  of  the  Supplemental  Memoran¬ 
dum  of  Agreement  (J.  App.  67). 

25The  present  position  of  the  Commission  is  not  in  harmony  with  its 
earlier  declarations  found,  for  example,  in  the  Commission  cited  case  of 
Allender  Company,  Inc*  9  S.E.C.  1043,  a  case  involving  actual  fraud. 
There,  on  a  proceeding  under  Section  15(b),  supra,  to  revoke  broker- 
dealer  registration,  where  the  broker-dealer  involved  occupied  a  position 
of  “confidence  and  trust”  with  its  clients  as  their  adviser,  the  Commis¬ 
sion  declared:  “Whether  the  relationship  of  principal  and  agent  was 
created  depends,  in  the  last  analysis,  on  what  the  parties  intended  and 
their  manifestations  of  such  intent.  *  *  *  It  (the  Allender  Company) 
could  not  deal  with  its  customers  as  an  adverse  party  without  their  con¬ 
sent,"  (Emphasis  by  the  Commission)  and  citing  “2  Restatement,  Agency 
(1933),  Sec.  389.”  The  Commission,  in  this  case,  does  not  take  cogni¬ 
zance  of  that  Section  (and  others)  of  the  Restatement. 
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such  agreement  and  consent  of  the  parties,  all  semblance  of 
support  for  the  rule  and  sanction  announced  and  imposed 
in  this  case  is  destroyed. 

The  Commission  in  its  opinions  offered  no  enlighten¬ 
ment  whatever  as  to  the  specific  legal  foundation  which  it  j 
thinks  authorizes  the  conclusion  that  any  agreement  and  un¬ 
derstanding  between  the  parties  as  to  capacity  is  without  ; 
legal  consequence  and  invalid.  It  did  not  suggest  that  such  \ 
a  contract  is .  against  public  policy  either  under  assumed 
4 ‘common  law  principles77  or  under  any  statute.  It  merely 
made  a  blanket  finding  that  all  the  statutes  and  rules,  desig-  1 
nated  in  the  charge  ( J.  App.  71-72)  had  been  “willfully  vio-  ; 
lated7’  (Op.  J.  App.  52,  63).  Obviously  the  Commission  con¬ 
sidered  such  statutory  provisions  and  rules  a  reservoir  of 
unlimited  authority  from  which  it  may  withdraw  whatever 
power  it  wishes  to  exercise  at  any  time  or  in  any  situation-  ; 
While  the  statutory  provisions  in  question  wisely  are  broad 
in  statement  and  application,  they  do  set  up  specific  standards 
so  essential  and  salutary  under  our  constitutional  system. 
They  do  not  deny,  even  by  remote  implication  or  assumed 
intent,  the  right  of  parties  to  agree  between  themselves  as 
to  the  basic  relationship  of  “capacity7 7  to  be  occupied  by  each 
thereof  in  the  sale  and  purchase  of  securities  pursuant  to  in¬ 
vestment  advice,  or  otherwise.26  j 


26A  contract  dearly  defining  the  "capacity"  to  be  occupied  by  each 
party,  fully  understood  and  freely  entered  into  by  both,  certainly  and 
obviously  is  not  a  “device,  scheme  or  artifice  to  defraud”  or  is  it  the 
obtaining  of  money  “by  means  of  any  untrue  statement  of  a  material 
fact  or  any  omission  to  state  a  material  fact”  or  is  it  “a  transaction, 
practice  or  course  of  business  which  operates  *  *  *  as  a  fraud  or  de¬ 
ceit  *  *  *”  (Securities  Act  1933,  Section  17a,  Appendix,  and  page  2, 
this  brief,  supra).  And  to  call  such  a  contract  between  legally  compe¬ 
tent  persons  “a  manipulative,  or  deceptive  device  or  contrivance”  (Sec¬ 
tion  10(b),  Securities  Exchange  Act,  Appendix,  and  page  2,  this  brief, 
supra)  is  senseless.  There  is  no  concealment,  no  deceit,  no  manipulation 
and  no  deceptive  device  or  contrivance  involved.  This  is  entirely  evi¬ 
dent  from  the  Memorandum  of  Agreement  and  Supplemental  Memo¬ 
randum  of  Agreement  (J.  App.  247,  67)  and  the  dealings  between  Peti¬ 
tioner  and  her  clients  (This  Br.,  pp.  17-22,  supra).  Section  15(c)(1)  of 
the  Securities  Exchange  Act,  Appendix,  and  page  2,  this  brief,  supra, 
which  specifically  relates  to  “any  manipulative,  deceptive  or  other 
fraudulent  device  or  contrivance”,  is  equally  inapplicable  and  makes  it 
clear  that  the  activity  complained  of  must  be  “fraudulent”,  under  all 
three  of  the  sections  involved.  There  is  nothing  “fraudulent”  about  the 
contract  relationship  involved  or  in  connection  with  the  making  thereof. 
This  admittedly  is  true  and  manifest  throughout  the  entire  record. 
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Under  such  circumstances,  the  Commission,  by  its  mere 
assertion  and  conclusion,  cannot  impress  either  the  substance 
or  the  color  of  invalidity  or  illegality  upon  the  contract  or 
the  relationship  created  thereby. 

V. 

COMMISSION  FACTUAL  AND  LEGAL  DISCRIMINATION 
BETWEEN  A  REGISTERED  BROKER-DEALER.  REGISTERED 
AS  AN  INVESTMENT  ADVISER  AND  A  REGISTERED 
BROKER-DEALER  NOT  REGISTERED  AS  AN  INVESTMENT 
ADVISER.  BUT  BOTH  OF  WHOM  RENDER  INVESTMENT 
ADVICE  FOR  A  PROFIT.  IS  WITHOUT  SUPPORT  OF  EVI¬ 
DENCE  AND  ERRONEOUS  AS  A  MATTER  OF  LAW. 

Here  we  encounter  a  distinction  without  a  difference, 
predicated  upon  nothing  but  assumptions  of  fact  and  sup¬ 
positions  of  law.  (Summary  of  Argument,  pp.  4649,  supra.) 

“Discrimination”  means  treating  one  differently  than 
another.  It  is  elementary  that  “ discrimination”  is  illegal, 
unlawful  and  arbitrary  under  our  system  of  government, 
unless  there  is  some  natural,  substantial  and  reasonable  dif¬ 
ference  germane  to  the  subject  matter  involved.  If,  as  must 
be  asserted  here  by  the  Commission,  the  discrimination  is 
comprehended  in  the  governing  legislation,  then  not  only 
must  the  discrimination  be  reasonable  but  it  must  appear 
also  that  the  legislature  contemplated  and  incorporated  into 
the  statute  its  intention  to  disregard  the  fundamental  prin¬ 
ciple  of  uniformity.  The  Commission,  of  course,  by  classi¬ 
fication  cannot  impose  arbitrary  or  discriminatory  rules  or 
sanctions,  whatever  reasonable  differentiation  might  be 
claimed  to  be  embodied  in  the  governing  statute.  Here  we 
have  presented  “ discrimination’ ’  within  the  class  of  regis¬ 
tered  broker-dealers  (J.  App.  46,  90).  The  order  herein 
is  directed  not  merely  against  this  Petitioner  but  is  ‘  ‘  spelled 
out”  as  a  rule  of  general  application  governing  all  regis¬ 
tered  broker-dealers,  who  also  are  registered  investment  ad¬ 
visers  (J.  App.  46,  90). 

The  Commission  thesis  is  “The  very  function  of  furnish¬ 
ing  investment  counsel  on  a  fee  basis  *  •  •  cultivates  a  con¬ 
fidential  and  intimate  relationship  *  *  (Emphasis  added.) 
(J.  App.  41)  The  foregoing  statement,  if  true,  is  equally 
true,  in  the  event  the  words  “on  a  fee  basis”  be  eliminated 
entirely,  or  in  the  event  the  words  “on  a  profit  basis”  be 
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substituted  therefor.  “ Furnishing  investment  counsel”  is 
the  activity  which  “cultivated”  the  “relationship”  de¬ 
scribed  by  the  Commission,  for  the  very  obvious  reason  that 
“investment  counsel”  even  if  furnished  will  not  be  followed 
unless  he  who  is  counselled  has  confidence  in  the  counsellor. 
Whether  the  financial  gain  accruing  to  the  counsellor  results 
from  a  fee,  a  commission  or  a  profit,  the  “self  interest” 
(J.  App.  45),  of  which  the  Commission  has  so  much  to  say, 
equally  is  present  in  the  three  situations  mentioned. 

Certainly  there  is  nothing  in  the  statutory  provisions 
relied  upon  evidencing  any  such  differentiation  as  the  Com¬ 
mission  advances.  Moreover,  there  is  no  factual  foundation 
therefor  laid  in  the  evidence.  The  whole  thing  springs  from 
the  Commission’s  self-appointed  mission  ever  to  enlarge  its 
powers  and  functions  (J.  App.  80-81). 27 


2TThe  argument  in  support  of  the  differentiation  here  in  question 
apparently  was  developed  from  the  fact  that  only  an  “investment  ad¬ 
viser”  who  “for  compensation  engages  in  the  business  of  advising 
others,”  is  required  to  register  as  such  under  the  Investment  Advisers 
Act,  and  the  further  fact  that  exemption  from  the  requirement  of  regis¬ 
tration  under  that  Act,  among  other  things,  extends  to  “any  broker  or 
dealer  whose  performance  of  such  service  is  solely  incidental  to  the 
conduct  of  his  business  as  a  broker-dealer  and  who  receives  no  special 
compensation  therefor"  (Emphasis  added.)  (Sec.  202(11)).  The  exclu¬ 
sion  from  registration  under  that  Act  of  an  “investment  adviser”  "who 
receives  no  special  compensation  therefor"  relates  only  to  the  coverage 
of  the  Investment  Advisers  Act  Such  provision  is  not  amendatory  of 
the  Securities  or  Securities  Exchange  Acts  or  of  the  so-called  “common 
law  principles”.  Such  an  exempted  “investment  adviser”  is  not  subject 
to  the  sanctions  and  penalties  of  the  Investment  Advisers  Act,  but  con¬ 
tinues  subject  as  a  registered  broker-dealer  to  the  provisions,  require¬ 
ments,  rules  and  regulations  of  the  Securities  and  Securities  Exchange 
Acts.  This  case,  having  been  brought  under  the  Securities  Exchange 
Act  (Sec.  15(b)  thereof)  and  improperly  so  brought  as  Petitioner  main¬ 
tains,  the  terms  and  provisions  of  the  Investment  Advisers  Act  are  not 
herein  involved.  Yet  a  broker-dealer  who  gives  investment  advice  to 
his  clients,  for  the  profit  to  be  realized  by  him  out  of  the  transaction, 
as  is  the  common,  universal  and  necessary  practice  to  enable  such 
broker-dealers  to  do  business,  occupies  the  same  fiduciary  relation  with 
his  clients  as  a  broker-dealer  who  is  also  a  registered  “investment  ad¬ 
viser”.  A  broker-dealer  registered  as  an  investment  adviser  additionally 
is  subject  to  the  duties  imposed  by  the  Investment  Advisers  Act.  The 
partial  use  by  the  Commission  in  this  case  of  the  definition  of  “invest¬ 
ment  adviser”  in  the  Investment  Advisers  Act,  to  exclude  an  entire 
of  non-registered  investment  advisers  from  the  coverage  of  the 
Securities  and  the  Securities  Exchange  Acts,  is  arbitrary  and  discrim¬ 
inatory  and  without  warrant  of  law.  There  is  herein  set  up  by  de¬ 
cision  a  rule  and  regulation  under  the  Securities  Exchange  Act  applicable 
only  to  those  registered  broker-dealers  who  also  are  registered  as  invest¬ 
ment  advisers  under  the  Investment  Advisers  Act,  although  both  classes 
render  investment  advice  as  a  common,  universal  and  necessary  part 
of  their  respective  businesses,  and  for  a  profit  to  themselves. 
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VL 

COMMISSION  "FINDINGS"  AND  "CONCLUSIONS"  AS  TO 

"ADEQUACY  OF  REGISTRANT'S  DISCLOSURE",  WITHOUT 

SUPPORT  OF  EVIDENCE  AND  CONTRARY  TO  LAW. 

Even  if  the  disclosure  of  capacity  were  encompassed 
within  the  charge,  the  evidence  establishes  beyond  any 
doubt  that  Petitioner’s  investment  advisory  clients  fully 
understood  and  agreed  to  the  principal  capacity  in  which 
Petitioner  acts  in  her  dealings  with  them  (Statement  of 
Case,  pp.  21,  22,  31-35,  supra).  Moreover,  both  the  Memo¬ 
randum  of  Agreement  and  the  Supplemental  Memorandum 
of  Agreement  are  specific  and  entirely  clear  and  conclusive 
as  to  disclosure  and  agreement  as  to  “capacity”  (State¬ 
ment  of  Case,  pp.  14-15,  supra ;  Summary  of  Argument, 
pp.  49-51,  supra).  The  failure  of  the  Commission  to  men¬ 
tion  and  its  refusal  to  consider  at  all  paragraph  5(i)  of  the 
Supplemental  Memorandum  of  Agreement  (J.  App  53, 
note  4)  further  demonstrates  the  actual,  logical  and  legal 
impropriety  of  the  Commission  “findings”  that  Petitioner 
did  not  “disclose  the  capacity  in  which  she  acted.”  (J. 
App.  49)  The  Commission  simply  pursued  its  already 
fixed  determination.  What  the  evidence  showed  or  did 
not  show  in  that  behalf  had  no  bearing  or  influence  whatever, 
and  so  was  discarded  as  immaterial  (J.  App.  53,  note  4). 
The  Commission  contention  that  a  client  could  not  deter¬ 
mine  from  the  Agreement  and  the  confirmation  the  market 
price  of  securities  sold  to  her  (J.  App.  50-51)  is  a  corol¬ 
lary  of  its  erroneous  legal  contentions  in  this  case.28  The 
record  facts  are  that  Petitioner  sold  her  own  securities 
to  her  clients  at  market  and  by  agreement  was  entitled  to 
a  stipulated  investment  advisory  charge.  There  were  no 
“secret  profits”.  Every  client  knew  his  cost  was  the  mar¬ 
ket  price  plus  the  investment  advisory  charge.  In  a  few 
instances  Petitioner  did  not  add  the  full  amount  of  con- 


28The  conclusion  and  speculation  of  the  Commission  (Suppl.  Op.  J. 
App.  59)  that  the  confirmation  under  the  Supplemental  Agreement  is 
insufficient  as  a  statement  of  fact  because  the  “cost  to  client”  is  in  a 
total  amount  and  would  “require  the  client  to  refer  back  to  the  Agree¬ 
ment  to  discover  the  investment  advisory  charge”,  is  predicated  on  the 
erroneous  proposition  that  the  agreement  is  of  no  consequence  and  is  to 
be  disregarded.  In  short.  Petitioner  and  her  clients  are  not  permitted 
to  define  their  own  contractual  relations,  including  the  facts  to  be  fur¬ 
nished  to  client  and  the  manner  in  which  such  facts  are  to  be  furnished. 
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tracted  investment  advisory  charge.  As  a  result,  the  client 
received  a  direct  benefit  to  the  extent  the  charge  was  re¬ 
duced  and  thereby  Petitioner  received  less  than  the  client 
had  agreed  to  pay.  The  reason  the  client  witnesses  re¬ 
ferred  to  by  the  Commission  could  not  accurately  determine 
the  market  price  of  the  securities  purchased  by  them,  by 
simple  subtraction  of  the  charge  from  the  net  price  to  the 
client,  was  because  the  particular  transactions  with  respect  j 
to  which  they  were  interrogated  by  Commission  counsel 
were  transactions  in  which  Petitioner  had  given  the  clients 
the  advantage  of  a  lower  investment  advisory  charge  than 
the  clients  had  agreed  to  pay.  This,  it  seems,  is  against  the  ; 
law  and  the  public  interest,  even  though  the  clients  profited  | 
thereby. 

The  Commission  staff  evidence,  ignored  by  the  Com¬ 
mission  in  its  “opinions” ,  relating  to  asserted  “unreason¬ 
able  mark-ups”,  “excessive  profits”  “unreasonable 
spreads”  and  “the  percent  of  gross  profit”,  admittedly  (J. 
App.  88)  is  outside  the  issues  and  also  does  not  prove  any¬ 
thing.  Such  evidence  was  analyzed  in  the  “Statement  of 
Case”,  pages  23-29,  supra,  merely  because  all  of  it  had  been 
designated  by  Commission  counsel  for  inclusion  in  the  Joint 
Appendix.  Further  discussion  thereof,  however,  will  be  de¬ 
ferred  until  after  receipt  of  the  Commission  brief. 

The  evidence  in  this  record,  whether  or  not  material! 
to  the  issues,  abundantly  discloses  that  all  the  dealings! 
of  Petitioner  with  all  her  clients  were  informed,  able,  up-! 
right  and  highly  valuable.  They  reflect  the  highest  per-' 
sonal  and  professional  standards,  for  which  Petitioner 
should  be  commended,  not  abused. 

i 

vn. 

COMMISSION  REJECTION  OF  "CHANGES  IN  AND  RE¬ 
STATEMENT  OF  PETITIONER'S  'METHODS  OF  BUSINESS 

OPERATIONS'"  IS  ERRONEOUS. 

Petitioner’s  proposed  changes  and  restatement  of  busi¬ 
ness  operations,  including  investment  advisory  contract 
(J.  App.  73-79),  filed  pursuant  to  Commission  invitation 
(  J.  App.  55)  but  without  accepting  or  approving  its  find¬ 
ings  and  opinion  (J.  App.  73),  restated  in  explanatory  de- 
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tail  paragraph  5(i)  as  to  “capacity”.  The  Supplemental 
Agreement  also  amplified  and  restated  with  particularity 
numerous  other  paragraphs  of  the  original  agreement, 
such  as  5(a),  (b),  (c),  (d),  (e)  and  (j),  which  relate  to  the 
investment  advisory  charge,  base  price,  cost  to  client,  ap¬ 
plicability  and  confirmation. 

To  the  foregoing  contractual  provisions  declaring  and 
embodying  the  relationship  between  the  parties,  the  Com¬ 
mission,  if  it  gave  any  consideration  whatever  to  them,  re¬ 
fused  expressly  to  appraise  and  pass  on  them. 

There  is  nothing  in  reason  or  in  right  which  militates 
against  the  right  of  parties  to  a  contract  so  to  agree  and 
stipulate  the  capacity  in  which  the  parties  shall  act  and 
the  manner  in  which  such  contract  shall  be  performed. 
The  right  to  fix  the  terms  of  their  relationship  is  in  the 
domain  of  free  contract  and  is  recognized  at  common  law. 
(Restatement  of  Agency,  Secs.  376,  389,  390;  this  Br.,  pp. 
11-12,  note  9,  supra).  It  is  not  denounced  or  denied  by  any 
statute.  In  fact  it  is  contemplated  and  authorized  by  the 
Investment  Advisers  Act  (Sec.  206(3),  supra). 

The  Commission  throughout  this  case  has  refused  to 
recognize  the  facts  or  to  be  governed  by  the  established 
and  controlling  principles  of  law. 

For  example,  in  its  “Supplemental  Opinion”,  which 
is  substantially  a  re-hash  of  its  earlier  opinion  (Suppl. 
Op.  J.  App.  59),  speaking  with  respect  to  “  ‘Cost  to  Client’ 
shown  in  the  confirmation,”  the  Commission  additionally 
concluded  that  the  confirmation  is  not  in  fact  or  in  law  a 
confirmation  at  all  but  a  statement  of  request  to  the  client 
for  “his  consent  to  the  transaction,”29  after  the  event. 

Whatever  the  legal  requirement  might  be  in  the  ah- 


29The  conclusion  of  the  Commission  in  that  behalf  is  declared  as 
follows: 

u*  *  *  We  stated  in  our  previous  Findings,  and  we  repeat, 
that  the  required  disclosure,  if  it  is  to  be  meaningful  and  effective, 
must  be  timely.  It  must  be  provided  in  connection  with  each 
transaction  of  purchase  or  sale  so  that  a  client  will  know  all  the 
facts  at  the  time  he  is  asked  to  give  his  consent  to  the  transac¬ 
tion.  *  *  *” 

(J.  App.  59) 
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sence  of  understanding  and  agreement  between  the  parties 
as  to  the  capacity  in  which  Petitioner  is  to  act,  there  is  no 
such  requirement  of  the  common  law,  or  of  statute  or  other-  i 
wise,  where,  as  here,  the  parties  in  fact  have  determined  ! 
and  fixed  that  basic  relationship  between  them  by  agree¬ 
ment  and  understanding. 


vm. 

COMMISSION  "CONCLUSIONS"  AS  TO  "PROPRIETY  OF 

PROCEEDINGS  UNDER  SECURITIES  EXCHANGE  ACT" 

ARE  ERRONEOUS. 

The  word  4 ‘propriety’ ’  (J.  App.  52)  evidently  was  ex¬ 
pected  to  substitute  the  idea  of  discretion  for  the  fact  of 
jurisdiction  under  the  facts  of  this  record  and  the  law  ap¬ 
plicable  thereto.  As  appears  cumulatively  throughout  the 
record,  the  acts  of  Plaintiff  herein  complained  of  “stem 
from,,  her  investment  advisory  status,  agreement  and  deal-  I 
ings,  as  a  registered  investment  adviser  (This  Br.,  pp.  7-9,  j 
13-15,  22,  31-35,  38-39,  52,  supra).  They  do  not  constitute 
violations,  willful  or  otherwise,  of  the  Investment  Advisers 
Act  as  implied  throughout  the  “opinions”,  and  clearly  have  j 
nothing  whatever  to  do,  except  by  distortion  of  both  facts 
and  law,  with  infractions  of  the  provisions  of  the  Securities 
and  Securities  Exchange  Acts,  in  the  charge  herein  relied  i 
upon  (J.  App.  71-72).  It  does  not  seem  necessary  further 
to  consider  the  argumentative  assertions  upon  which  the  : 
Commission  rests  its  determination  of  “propriety”. 

IX. 

COMMISSION  "CONCLUSIONS"  AS  TO  "WILLFULNESS 

AND  PUBLIC  INTEREST'  ARE  WITHOUT  FACTUAL  OR 

LEGAL  FOUNDATION. 

The  revocation  of  a  broker-dealer  registration  under 
Section  15(b)  of  the  Securities  Exchange  Act,  supra ,  is  penal. 
Penal  laws  are  those  which  impose  and  enforce  punishment  I 
by  government  for  offenses  against  its  laws.50 

Similarly,  Section  32(a),  (U.S.C.,  Title  15,  Sec.  78ff), 

30Huntinglon  ▼.  AttrilL  146  U.S.  657,  667,  13  S.  Ct.  224,  227,  36  L.  Ed.  I 
1123,  1127.  The  definition  thereof  by  Mr.  Justice  Gray  in  that  case  has 
been  cited  and  quoted  with  approval  in  a  multitude  of  decisions.  See 
also  United  Slates  v.  LaFranca,  282  U.S.  568,  572,  51  S.  Ct.  278,  280, 1 
75  L.  Ed.  551. 
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of  the  same  Act,  which  also  is  penal,  imposes  and  enforces 
criminal  penalties  for  the  same  offenses  covered  by  Section 
15(b),  to-wit:  “any  provisions  of  this  title  *  *  *,  the  viola¬ 
tion  of  which  is  made  unlawful  *  *  V’  See  footnote  31, 
infra.  In  these  sections  the  phraseology  is  “willfully  vio¬ 
lated’  ’  and  “willfully  violates”.  On  the  other  hand,  in  Sec¬ 
tion  21  thereof  (U.S.C.,  Title  15,  Sec.  78t),  entitled  “Investi¬ 
gations,  Injunctions  and  Prosecution  of  Offenses”,  the 
terms  used  are  “violate”  and  “violation”.  The  word  “will¬ 
fully”  significantly  is  omitted  throughout  Section  21.  Under 
that  Section  the  Commission,  by  injunction  or  mandamus, 
may  compel  “any  person  to  comply  with  the  provisions  of 
this  title  *  •  *.”  It  does  not  impose  any  penalty  or  punish¬ 
ment,  as  do  Sections  15(b)  and  32(a),  supra.  Such  discrimi¬ 
nating  use  of  language  indicates  that  what  Congress  de¬ 
clared,  Congress  meant.  It  is  not  within  the  province  of 
the  Commission  to  brush  aside  such  clear  and  entirely  un¬ 
ambiguous  legislative  expressions  as  here  are  manifest. 

“Willful”  or  “willfully”  when  used  in  penal  statutes 
means  much  more  than  the  mere  performance  of  an  act  or 
acts  by  a  legally  competent  person,  which  latter  interpreta¬ 
tion  is  the  contention  of  the  Commission  (Op.  J.  App.  53-54). 
“Willful”  and  “willfully”  involve  “evil  motive”,  “actual 
intentional  wrong-doing”,  “evil  intent”,  the  opposite  of 
“good  faith  and  his  honest  attempt  to  comply.”  They  are 
acts  which  in  fact  are  fraudulent.31 


31Uniled  Stales  ▼.  Murdock.  290  U.S.  389,  393-396,  54  S.  Ct  223, 
225-226;  Spies  ▼.  United  States.  317  U.S.  492,  496,  63  S.  Ct  364,  367; 
Mitchell  t.  Comrn'r*  118  F.(2d)  308,  310;  United  States  ▼.  Misuse. 
142  F.(2d)  388,  389;  Rainbow  Dyeing  &  Cleaning  Co.  ▼.  Bowles.  150 
F.(2d)  273,  276,  279. 

In  the  case  of  Rainbow,  etc.  Co.  r.  Bowles,  supra,  in  passing  upon 
Section  32a  of  the  Securities  Exchange  Act  supra  (15  U.S.C.,  Sec.  78ff), 
the  Court  held  that  the  statutory  language  “willfully  violate”,  as  a 
matter  of  law,  “comes  down  to  a  question  of  ‘good  intent  or  evil  intent’  ” 

No  argument  was  advanced  by  Petitioner,-  as  implied  by  the  Com¬ 
mission  (J.  App.  45,  note  13),  that  proof  of  all  the  elements  of  common 
law  fraud  is  required.  But  the  foundation  of  actual  fraud,  that  is,  acts 
which  are  fraudulent  in  fact  are  necessary  both  by  statute  and  judicial 
decision. 

“Fraud”,  “deceit”  and  “misrepresentation”  expressly  and  emphati¬ 
cally  are  inherent  in  each  of  the  statutory  provisions  and  rules  (This 
Brn  p.  2,  supra;  Appendix,  infra)  relied  upon  in  the  charge  (J.  App.. 
71-72). 
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The  entire  good  faith  and  honest  conviction  of  Petitioner 
in  a  frank  difference  of  opinion  with  the  Commission  staff 
is  conceded  by  the  Commission  (Op.  p.  54)  as  well  as  by 
its  staff  (Comm.  Ex.  6,  J.  App.  250).  See  also  “Petition  for 
Stay  ’  ’  herein,  page  15.  Such  conduct  does  not  become  1  ‘  will¬ 
ful”  as  a  matter  of  law  merely  because  the  Commission  so 
labels  it  (United  States  v.  LaFranca ,  supra).  Moreover, 
as  hereinbefore  suggested  (This  Br.,  pp.  11-12,  39-40,  52-53), 
a  person  cannot  violate,  either  willfully  or  innocently,  an 
incipient  rule  of  law,  long  in  a  process  of  uncertain  devel¬ 
opment  by  the  Commission  staff  ( J.  App.  248-258,  305-313).  j 
The  sanctions  herein  imposed  on  Petitioner  were  “spelled 
out”  for  the  first  time  in  this  case,  as  is  entirely  evident  from 
the  reiterated  argumentation  and  constantly  repeated  state-  j 
ment  of  formula  indulged  by  the  Commission  in  its  “opin¬ 
ions”,  and  as  was  stated  directly  by  Commission  counsel 
in  the  propaganda  address  “made  in  his  official  capacity” 
(J.  App.  80,  82,  88-89,  90,  92).  j 

“Public  Interest”  is  not  a  mere  decorative  phrase  to  be 
resorted  to  and  relied  upon  by  the  Commission  as  window 
dressing.  There  must  be  a  demonstration  in  the  record 
that  the  revocation  under  Section  15(b),  supra ,  is  “required” 
or  “compelled”  “in  the  public  interest”  The  Commission, 
despite  its  contrary  assertion,  and  even  in  face  of  its  con¬ 
ception  of  the  facts  and  the  law,  evidently  was  not  convinced 
from  the  record  that  actual  “protection  of  the  public  in¬ 
terest”  is  required  or  even  involved  in  this  case  (J.  App. 
54-55). 

X. 

COMMISSION  DENIAL  OF  "PETITION  FOR  REHEARING" 

WAS  ERRONEOUS. 

The  preemptory  overruling,  April  13,  1948  (J.  App.  96) 
of  “Petition  for  Rehearing”  (Tr.  pp.  75-113)  filed  April  12, 
1948  (J.  App.  79),  as  well  as  the  fact  and  content  of  the  in¬ 
accurate  and  premature  address,  March  16,  1948,  by  the 
Commission’s  official  spokesman  (J.  App.  80-96;  this  Br., 
p.  54),  simply  serve  to  make  it  entirely  clear  that  the  Com¬ 
mission  was  so  dominated  by  its  fixed  objectives  promul¬ 
gated  in  its  Order  herein  that,  to  the  Commission,  the  issues 
presented,  jurisdiction,  the  facts,  the  controlling  law  and 


the  content  and  requirement  of  the  statutory  provisions  as¬ 
serted  to  have  been  violated,  really  were  immaterial. 

XL 

COMMISSION  "ORDER  REVOKING  REGISTRATION"  IS  NOT 
SUPPORTED  BY  EVIDENCE  AND  IS  WITHOUT  AUTHORITY 
OF  LAW. 

The  Commission  Order,  resting  as  it  must,  on  the  “find¬ 
ings”  and  “opinions”,  of  legal  necessity  is  vitiated  thereby. 
The  weakness  and  failure  of  the  Commission’s  case  is  made 
easily  perceptible  by  examination  and  statement  of  the 
issues  presented  by  it,  its  legal  contentions,  the  content  of 
the  evidence,  the  purported  statutory  “construction”  in¬ 
dulged  and  its  so-called  “findings”.  In  such  “findings”, 
assertion,  assumption  and  narrative  recital  are  entangled 
with  implications  and  conclusions  of  law  and  homiletic  ex¬ 
hortations,  reiterated  time  after  time  (This  Br.,  pp.  4-10, 
10-15,  16-22,  29-41,  supra). 

The  validity  and  meaning  of  Petitioner’s  “investment 
advisory  contract”  (Comm.  Ex.  4,  J.  App.  245)  was  not 
assailed  in  the  complaint  (J.  App.  69).  The  Commission 
repeatedly  declared  it  was  not  in  issue  (J.  App.  53,  59). 
On  the  other  hand,  it  also  asserted  that  the  question  of  ca¬ 
pacity,  being  paragraph  5(i)  of  both  the  original  and  sup¬ 
plemental  agreements,  was  “clearly  encompassed”  in  the 
issues  (J.  App.  48,  note  16).  On  the  hearing,  the  Commis¬ 
sion  staff  devoted  a  great  amount,  of  time  questioning  both 
the  validity  and  the  meaning  of  the  contract  (This  Br., 
Statement  of  Case,  pp.  22,  31-35,  supra).  And  the  Commis¬ 
sion  thereafter,  despite  its  own  professions  that  the  con¬ 
tract  was  not  in  issue,  nevertheless,  held  it  invalid  as  a  dis¬ 
closure  of  capacity  (J.  App.  49),  although  also  declaring 
at  another  point  in  its  “opinion”  that  the  contract  did  dis¬ 
close  capacity  (J.  App.  52,  note  19).  Moreover,  the  Com¬ 
mission  in  its  “Supplemental  Opinion”  additionally  held 
that  capacity  could  not  be  agreed  and  consented  to  at  the 
outset  of  their  dealings  by  the  parties,  no  matter  how  clear 
and  specific  the  investment  advisory  contract  is  in  that  be¬ 
half  (J.  App.  58-59;  Suppl.  Mem.  of  Agree.,  J.  App.  67). 

Thus  the  Commission  outlawed  (Op.  J.  App.  47,  49)  the 
original  investment  advisory  Agreement  (J.  App.  245,  247) 
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and  thereafter  summarily  rejected  (Snppl.  Op.  58,  note  4,  59)  j 
the  Supplemental  Agreement  (J.  App.  64,  67,  76).  Such 
action  denied  completely  the  settled  legal  right  of  the  parties , 
by  contract  (This  Br.,  pp.  11-12,  note  9,  68-70,  supra),  to 
determine  and  fix  the  character  of  their  relationship.  These  j 
holdings  enabled  the  Commission,  so  it  assumed,  to  imply 
and  thereupon  conclude,  that  Petitioner’s  clients  thereby; 
had  been  misled  and  deceived  (J.  App.  49,  52)  by  her  as  toi 
the  principal  capacity  in  which  she  acts.  Such  conclusion 
emerged,  in  face  of  the  fact,  as  the  record  abundantly  dis¬ 
closes  (This  Br.,  pp.  14-15,  22,  31-35;  J7  App.  67,  76,  247), 
that  all  clients  understood  fully  and  voluntarily  agreed  with 
her  as  to  such  capacity  (This  Br.,  pp.  21,  22,  31-35,  supra). 
The  Commission  deliberately  reversed  and  defeated  both  the 
facts  and  the  law. 

This  artless  pattern,  not  apparent  in  the  issues  pre¬ 
sented  (J.  App.  69),  was  the  all  essential  background  for 
the  additional  “disclosures”  (Op.  J.  App.  46-47,  49)  and 
additional  “consents”  after  the  event  (Op.  J.  App.  44,  59) 
then  imposed.  Such  “additional”  requirements  rest  on  the 
assumption,  false  in  fact  and  in  law,  that  the  clients  were 
uninformed  and  did  not  agree,  and  under  the  Securities  and 
Securities  Exchange  Acts  lawfully  could  not  so  agree  (the 
Commission  for  its  own  obvious  purposes  elects  to  use  the 
word  “consent”)  to  capacity  at  the  beginning  of  their  deal¬ 
ings,  or  at  any  other  time.  Under  the  Commission  theory, 
after  the  actual  completion  of  each  previously  authorized 
transaction ,  it  then  becomes  a  matter  of  client  “consent  to 
the  transaction”  (Suppl.  Op.,  J.  App.  59;  this  Br.,  pp.  68-70, 
supra).  At  that  time  the  client,  unhampered  by  any  obliga¬ 
tion  whatever,  has  complete  freedom  “to  take  it  or  leave  it” 
as  then  suits  him.  The  Commission  is  completely  indiffer¬ 
ent  to  the  fact  that  the  client  theretofore  had  agreed  and 
consented  that  Petitioner  would  act  in  a  principal  capacity 
with  respect  to  the  sale  of  recommended  securities  by  her 
to  and  purchase  thereof  by  the  client  pursuant  to  such  recom¬ 
mendation;  and  the  Commission  is  equally  indifferent  to  the 
further  fact  that  no  such  requirements  of  “disclosure”  and 
“consent”  are  imposed  upon  other  registered  broker-dealers 
by  general  law,  by  statute  or  by  Commission  Rule. 

In  legal  effect,  the  investment  advisory  contracts  them - 
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selves,  entered  into  under  and  pursuant  to  the  Investment 
Advisers  Act,  supra ,  stipulating  and  agreeing,  as  they  do, 
to  the  capacity  in  which  the  respective  parties  are  to  act 
as  investment  adviser  and  client,  really  constitute  the  alleged 
variant  and  assorted  statutory  infractions  charged  under 
the  Securities  and  Securities  Exchange  Acts,  supra ,  not 
under  the  Investment  Advisers  Act,  supra.  It  is  significant 
also  that  the  Commission  was  very  careful  to  be  most  gen¬ 
eral,  not  in  any  degree  specific,  in  its  blanket  “conclusion” 
of  “willful”  violations  of  the  two  Securities  Acts  (Op.  J. 
App.  52,  63).  Such  generality  of  conclusion  evidently,  but 
erroneously,  was  considered  to  be  necessary  and  adequate 
to  enable  the  Commission  to  by-pass  and  escape  the  fore¬ 
going  inevitable  legal  effect  of  its  position.  But  that  fact 
cannot  be  dissolved  or  dispelled  by  silence,  fiction  or  fiat. 

The  final  and  equally  necessary  element,  according  to 
the  Commission  design  is  the  differentiation  and  discrimina¬ 
tion  between  registered  broker-dealers  (J.  App.  46),  all  of 
whom,  as  a  “universal”  practice,  render  investment  advice 
for  a  profit  (Op.  J.  App.  45,  46,  90,  92),  proclaimed  on  the 
asserted  and  wholly  unsupported  theory  (This  Br.,  pp.  46- 
49,  70-71)  that  investment  advice,  when  rendered  “for  a 
fee,”  factually  and  legally  is  distinct  and  different  from  in¬ 
vestment  advice,  when  rendered  “for  a  commission,”  or 
when  rendered  “for  a  profit”  (Op.  J.  App.  45,  46,  57). 

This  over-all  scheme,  “dogma”  or  “doctrine”  (J.  App. 
87,  90),  thus  developed,  and  under  which  no  person  possibly 
could  operate,  was  the  invention  of  the  Commission  staff, 
which  is  deferred  to  by  the  Commission  as  though  such  staff 
“views”  and  “opinions”  were  authoritative  (Op.  J.  App. 
53-54).  The  entire  process  is  strange,  incongruous  and  “un¬ 
lawful”. 

Neither  a  court  nor  an  administrative  agency  has  any 
authority  whatever  so  to  conduct  any  proceedings.  Here  we 
find  a  high  content  mixture  of  contradiction  and  illegality. 
The  order  entered  pursuant  to  such  fatally  defective  proceed¬ 
ings  and  procedure  is  void.  It  violates  and  repudiates  1  ‘  those 
fundamental  requirements  of  fairness  which  are  the  essence 
of  due  process  in  a  proceeding  of  a  judicial  nature.”  Morgan 
v.  U.  S.,  supra;  Takeo  Tadano  v.  Manney,  160  F.(2d)  665,  667. 
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It  is  fully  apparent  from  the  record  that  the  Commis¬ 
sion  has  undertaken  to  make  law,  not  to  declare  it  (This  Br., 
pp.  43-57,  supra).  The  futile  attempt  of  the  Commission  to  ! 
establish  its  legal  concepts  and  formulas  as  of  ancient  vint-  ! 
age,  by  the  simple  expedient  of  so  asserting,  cannot  alter 
the  law  or  make  such  legal  contentions  applicable  to  the  | 
facts  of  this  case.  The  law  and  its  application  do  not  fit 
into  the  groove  assigned  by  the  Commission,  merely  because 
the  Commission  so  elects,  states  and  orders. 

Lawfully,  the  Commission  may  not  disregard  issues, ; 
facts  and  law.  Lawfully,  it  may  not,  under  guise  of  statu¬ 
tory  “construction”,  exercise  the  legislative  function  of  I 
enactment  and  repeal  of  law.  Lawfully,  it  may  not  make! 
an  omnibus  “finding”  of  guilt  (Op.  J.  App.  52)  that,  in  the: 
specific  acts  complained  of,  the  Petitioner  “willfully  vio¬ 
lated”  each  and  every  of  the  variant  statutory  prescriptions 
relied  upon  in  the  charge  herein.  All  of  these  things,  which 
are  not  fair  but  are  arbitrary,  the  Commission  had  done  in 
this  case. 

It  is  very  easy,  freely  and  at  will  to  assign  different 
meanings,  applications  and  consequences  to  the  term  “trust 
and  confidence”,  to  rely  on  words  and  phrases,  such  as  “pro¬ 
priety”,  “secret  profits”  and  “willfully  violated”,  and  to  in¬ 
sist  that  “protection  of  the  public  interest”  justifies  or  “re¬ 
quires”  Commission  action  beyond  or  in  contravention  of  the 
statutes  involved,  all  nicely  glossed  over,  as  in  this  case,  by 
disregarding  the  facts  and  law  and  by  a  general  pronounce¬ 
ment  of  blanket  statutory  coverage  and  “common  law  princi¬ 
ples”.  Such  excess  of  administrative  zeal  to  promote  supr 
posed  social  objectives,  which  the  Congress  did  not  embody  in 
the  legislation  and  with  which  that  body  may  not  agree,  if  per¬ 
mitted,  would  create  an  undefined  sphere  of  legislative  power. 
Under  our  system,  administrative  agencies  are  not  authorized 
to  exercise  such  power  under  the  guise  of  carrying  out  the  as¬ 
serted  statutory  intent  and  policy,  or  otherwise.  The  legal 
and  statutory  limitations  and  standards  are  not  thus  to  be 
discarded. 

The  “factual”  foundations  for  and  the  “legal”  super¬ 
structure  of  the  Commission  order  are  found  only  in  the 
realm  of  assumption,  hypothesis  and  theory,  not  in  the 
reality  of  fact  or  in  the  actuality  of  law. 
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7.  CONCLUSION. 

The  Commission  order  should  be  vacated  and  this  pro¬ 
ceeding  dismissed,  as  without  support  of :  any  adequate  basis 
of  fact;  any  controlling  legal  foundation;  or  any  warrant 
of  law  for  tiie  maintenance  thereof. 

Respectfully  submitted, 

Donald  C.  Me  Creek y. 

Attorney  for  Petitioner , 

1217  First  National  Bank  Bldg., 
Denver  2,  Colorado. 


October,  1948. 
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APPENDIX  OF  STATUTES  AND  RULES 

SECURITIES  ACT  OF  1933, 

ACT  OF  MAY  27,  1933,  C.  38,  TITLE  I, 

48  STAT.  74,  U.S.C.,  TITLE  15,  SEC.  77. 

Section  17(a)  of  the  Securities  Act  of  1933,  supra,  U.S.C., 
Title  15,  Sec.  77q(a)  provides: 

Fraudulent  interstate  transactions. 

(a)  It  shall  be  unlawful  for  any  person  in  the 
sale  of  any  securities  by  the  use  of  any  means  or 
instruments  of  transportation  or  communication  in 
interstate'  commerce  or  by  use  of  the  mails,  directly 
or  indirectly — 

(1)  to  employ  any  device,  scheme,  or  artifice  to 
defraud,  or 

(2)  to  obtain  money  or  property  by  means  of 

any  untrue  statement  of  a  material  fact  or  any  omis¬ 
sion  to  state  a  material  fact  necessary  in  order  to 
make  the  statements  made,  in  the  light  of  the  circum¬ 
stances  under  which  they  were  made,  not  misleading,  . 
or  j 

(3)  to  engage  in  any  transaction,  practice,  or 
course  of  business  which  operates  or  would  operate  as 
a  fraud  or  deceit  upon  the  purchaser. 

SECURITIES  EXCHANGE  ACT  OF  1934, 

ACT  OF  JUNE  6,  1934,  C.  404,  TITLE  I,  48  STAT.  881, 

U.S.C.,  TITLE  15,  SEC.  78,  AND  AMENDMENTS. 

Section  10(b)  of  the  Securities  Exchange  Act,  supra, 
TJ.S.C.,  Title  15,  Sec.  78j(b)  provides; 

Manipulative  and  deceptive  devices. 

It  shall  be  unlawful  for  any  person,  directly  or 
indirectly,  by  the  use  of  any  means  or  instrumentality 
of  interstate  commerce  or  of  the  mails,  or  of  any 
facility  of  any  national  securities  exchange —  *  #  * 

(b)  To  use  or  employ,  in  connection  with  the 
purchase  or  sale  of  any  security  registered  on  a  na¬ 
tional  securities  exchange  or  any  security  not  so 
registered,  any  manipulative  or  deceptive  device  or 
contrivance  in  contravention  of  such  rules  and  reg- 
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ulations  as  the  Commission  may  prescribe  as  neces¬ 
sary  or  appropriate  in  the  public  interest  or  for  the 
protection  of  investors. 

Section  11(d)  of  the  Securities  Exchange  Act,  supra , 
TT.S.C.,  Title  15,  Sec.  78k  provides,  so  far  as  relevant: 

It  shall  be  unlawful  for  a  member  of  a  national 
securities  exchange  who  is  both  a  dealer  and  a  broker, 
or  for  any  person  who  both  as  a  broker  and  a  dealer 
transacts  a  business  in  securities  through  the  medium 
of  a  member  or  otherwise,  to  effect  through  the  use 
of  any  facility  of  a  national  securities  exchange  or  of 
the  mails  or  of  any  means  or  instrumentality  of  in¬ 
terstate  commerce,  or  otherwise  in  the  case  of  a  mem¬ 
ber,  •  •  •  any  transaction  with  respect  to  any  security 
(other  than  an  exempted  security)  unless,  if  the 
transaction  is  with  a  customer,  he  discloses  to  such 
customer  in  writing  at  or  before  the  completion  of 
the  transaction  whether  he  is  acting  as  a  dealer  for 
his  own  account,  as  a  broker  for  such  customer,  or  as 
a  broker  for  some  other  person. 

Section  15(b)  of  the  Securities  Exchange  Act,  supra, 
U.S.C.,  Title  15,  Sec.  78o(b)  provides  in  relevant  part  as 
follows : 

•  •  •  The  Commission  shall,  after  appropriate 
notice  and  opportunity  for  hearing,  by  order  deny 
registration  to  or  revoke  the  registration  of  any 
broker  or  dealer  if  it  finds  that  such  denial  or  revoca¬ 
tion  is  in  the  public  interest  and  that  (1)  such  broker 
or  dealer  whether  prior  or  subsequent  to  becoming 
such,  •  •  •  (D)  has  willfully  violated  any  provision 
of  the  Securities  Act  of  1933,  as  amended,  or  of  this 
title,  or  of  any  rule  or  regulation  thereunder.  *  •  • 

Section  15(c)(1)  of  the  Securities  Exchange  Act,  supra, 
U.S.C.,  Title  15,  Sec.  78o(c)(l),  provides: 

No  broker  or  dealer  shall  make  use  of  the  mails 
or  of  any  means  or  instrumentality  of  interstate  com¬ 
merce  to  effect  any  transaction  in,  or  to  induce  the 
purchase  or  sale  of,  any  security  •  •  •  otherwise  than 
on  a  national  securities  exchange,  by  means  of  any 
manipulative,  deceptive,  or  other  fraudulent  device 
or  contrivance.  The  Commission  shall,  for  the  pur- 
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poses  of  this  subsection,  by  rules  and  regulations  de¬ 
fine  such  devices  or  contrivances  as  are  manipulative, 
deceptive,  or  otherwise  fraudulent. 

Section  21(e)  and  (f)  of  the  Securities  Exchange  Act, 
supra,  U.S.C.,  Title  15,  Sec.  78t,  provides,  so  far  as  relevant : 

Whenever  it  shall  appear  to  the  Commission  that 
any  person  is  engaged  or  about  to  engage  in  any  acts 
or  practices  which  constitute  or  will  constitute  a  vio¬ 
lation  of  the  provisions  of  this  title,  or  of  any  rule 
or  regulation  thereunder,  it  may  in  its  discretion 
bring  an  action  in  the  proper  district  court  of  the 
United  States  *  *  *  to  enjoin  such  acts  or  practices, 
and  upon  a  proper  showing  a  permanent  or  temporary 
injunction  or  restraining  order  shall  be  granted  with¬ 
out  bond.  •  •  • 

Upon  application  of  the  Commission  the  district 
courts  of  the  United  States  •  •  •  shall  also  have 
jurisdiction  to  issue  writs  of  mandamus  commanding 
any  person  to  comply  with  the  provisions  of  this 
title  or  any  order  of  the  Commission  made  in 
pursuance  thereof  *  * 

Section  23(a)  of  the  Securities  Exchange  Act,  supra, 
U.S.C.,  Title  15,  Sec.  78w,  provides  so  far  as  relevant : 

The  Commission  and  the  Board  of  Governors  of 
the  Federal  Reserve  System  shall  each  have  power  to 
make  such  rules  and  regulations  as  may  be  necessary 
for  the  execution  of  the  functions  vested  in  them  by 
this  title.  *  •  # 

i 

Section  25(a)  of  the  Securities  Exchange  Act,  supra, 
U.S.C.,  Title  15,  Sec.  78y,  provides,  so  far  as  relevant: 

Any  person  aggrieved  by  an  order  issued  by  the 
Commission  in  a  proceeding  under  this  chapter  to  I 
which  such  person  is  a  party  may  obtain  a  review  of  I 
such  order  *  *  •  in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia,  by  filing  in  such  court, 
within  sixty  days  after  the  entry  of  such  order,  a 
written  petition  praying  that  the  order  of  the  Com¬ 
mission  be  modified  or  set  aside  in  whole  or  in  part. 

#  *  •  Upon  the  filing  of  such  transcript  such  court 
shall  have  exclusive  jurisdiction  to  affirm,  modify, 
and  enforce  or  set  aside  such  order,  in  whole  or  in 
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part.  No  objection  to  the  order  of  the  Commission 
shall  be  considered  by  the  court  unless  such  objection 
shall  have  been  urged  before  the  Commission.  The 
finding  of  the  Commission  as  to  the  facts,  if  supported 
by  substantial  evidence,  shall  be  conclusive.  •  •  • 
The  judgment  and  decree  of  the  court,  affirming, 
modifying,  and  enforcing  or  setting  aside,  in  whole 
or  in  part,  any  such  order  of  the  Commission,  shall 
be  final,  *  *  *. 

Section  32(a)  of  the  Securities  Exchange  Act,  supra , 
U.S.C.,  Title  15,  Sec.  78ff,  provides,  so  far  as  relevant: 

Any  person  who  willfully  violates  any  provision 
of  this  title,  or  any  rule  or  regulation  thereunder  the 
violation  of  which  is  made  unlawful  or  the  observance 
of  which  is  required  under  the  terms  of  this  title,  •  •  • 
shall  upon  conviction  be  fined  *  •  *  or  imprisoned  *  *  *. 

INVESTMENT  ADVISERS  ACT  OF  1940, 

ACT  OF  AUGUST  22,  1940,  C.  686,  TITLE  II, 

54  STAT.  857,  U.S.C.,  TITLE  15,  SEC.  80. 

Section  202(a)  (11)  of  the  Investment  Advisers  Act, 
supra ,  U.S.C.,  Title  15,  Sec.  80b-2,  provides,  so  far  as  rele¬ 
vant  : 

* 4 Investment  adviser”  means  any  person  who,  for 
compensation,  engages  in  the  business  of  advising 
others,  *  *  *  as  to  the  value  of  securities  or  as  to  the 
advisability  of  investing  in,  purchasing,  or  selling  se¬ 
curities,  •  •  •  but  does  not  include  •  •  *  any  broker 
or  dealer  whose  performance  of  such  services  is  solely 
incidental  to  the  conduct  of  his  business  as  a  broker 
or  dealer  and  who  receives  no  special  compensation 

therefor;  •  •  •. 

,  ' 

Section  203(a)  of  the  Investment  Advisers  Act,  supra , 
U.S.C.,  Title  15,  Sec.  80b-3,  provides : 

Except  as  provided  in  subsection  (b),  it  shall  be 
unlawful  for  any  investment  adviser,  unless  registered 
under  this  section,  to  make  use  of  the  mails  or  any 
means  or  instrumentality  of  interstate  commerce  in 
connection  with  his  or  its  business  as  an  investment 
adviser. 

Section  205  of  the  Investment  Advisers  Act,  supra , 
TJ.S.C.,  Title  15,  Sec.  80b-5,  provides : 
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No  investment  adviser  registered  under  Section  ;; 
203  shall  make  use  of  the  mails  or  any  means  or  in-  j 
strumentality  of  interstate  commerce,  directly  or  in¬ 
directly,  to  enter  into,  extend,  or  renew  any  invest-  j 
ment  advisory  contract,  or  in  any  way  to  perform  any 
investment  advisory  contract  entered  into,  extended,  I 
or  renewed  on  or  after  the  effective  date  of  this  title, 
if  such  contract — 

(1)  provides  for  compensation  to  the  invest¬ 
ment  adviser  on  the  basis  of  a  share  of  capital  j 
gains  upon  or  capital  appreciation  of  the  funds  j 

or  any  portion  of  the  funds  of  the  client ; 

.  ' 

(2)  fails  to  provide,  in  substance,  that  no 
assignment  of  such  contract  shall  be  made  by 
the  investment  adviser  without  the  consent  of 
the  other  party  to  the  contract;  or 

(3)  fails  to  provide,  in  substance,  that  the 
investment  adviser,  if  a  partnership,  will  notify 
the  other  party  to  the  contract  of  any  change  in 
the  membership  of  such  partnership  within  a  rea¬ 
sonable  time  after  such  change. 

As  used  in  this  section,  “investment  advisory  con-i 
tract’ ’  means  any  contract  or  agreement  whereby  a 
person  agrees  to  act  as  investment  adviser  or  to  man¬ 
age  any  investment  or  trading  account  for  a  person 
other  than  an  investment  company.  Paragraph  (1) 
of  this  section  shall  not  be  construed  to  prohibit  an  in¬ 
vestment  advisory  contract  which  provides  for  com¬ 
pensation  based  upon  the  total  value  of  a  fund  aver¬ 
aged  over  a  definite  period,  or  as  of  definite  dates,  or 
taken  as  of  a  definite  date. 

Section  206  of  the  Investment  Advisers  Act,  supra , 
U.S.C.,  Title  15,  Sec.  80b-6,  provides:  j 

It  shall  be  unlawful  for  any  investment  adviser 
registered  under  section  203,  by  use  of  the  mails  or 
any  means  or  instrumentality  of  interstate  commerce, 
directly  or  indirectly — 

(1)  to  employ  any  device,  scheme,  or  artifice 
to  defraud  any  client  or  prospective  client; 

(2)  to  engage  in  any  transaction,  practice, 
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or  course  of  business  which  operates  as  a  fraud 
or  deceit  upon  any  client  or  prospective  client ; 

(3)  acting  as  principal  for  his  own  account, 
knowingly  to  sell  any  security  to  or  purchase  any 
security  from  a  client,  or  acting  as  broker  for  a 
person  other  than  such  client,  knowingly  to  effect 
any  sale  or  purchase  of  any  security  for  the  ac¬ 
count  of  such  client,  without  disclosing  to  such 
client  in  writing  before  the  completion  of  such 
transaction  the  capacity  in  which  he  is  acting  and 
obtaining  the  consent  of  the  client  to  such  trans¬ 
action.  The  prohibitions  of  this  paragraph  (3) 
shall  not  apply  to  any  transaction  with  a  customer 
of  a  broker  or  dealer  if  such  broker  or  dealer  is 
not  acting  as  an  investment  adviser  in  relation 
to  such  transaction; 

Section  209(e)  of  the  Investment  Advisers  Act,  supra, 
U.S.C.,  Title  15,  Sec.  80b-9,  provides: 

Whenever  it  shall  appear  to  the  Commission  that 
any  person  has  engaged  or  is  about  to  engage  in  any 
act  or  practice  constituting  a  violation  of  any  pro¬ 
vision  of  this  title,  or  of  any  rule,  regulation,  or  order 
hereunder,  it  may  in  its  discretion  bring  an  action  in 
the  proper  district  court  of  the  United  States,  •  •  • 
to  enjoin  such  acts  or  practices  and  to  enforce  compli¬ 
ance  with  this  title  or  any  rule,  regulation,  or  order 
hereunder.  •  •  • 

RULES  OF  THE  COMMISSION 
UNDER  SECURITIES  EXCHANGE  ACT  OF  1934. 

Rule  X-10B-5.  Employment  of  Manipulative  and  Deceptive  Devices. 

It  shall  be  unlawful  for  any  person,  directly  or 
indirectly,  by  the  use  of  any  means  or  instrumentality 
of  interstate  commerce,  or  of  the  mails,  or  of  any 
facility  of  any  national  securities  exchange, 

(1)  to  employ  any  device,  scheme,  or  artifice 
to  defraud, 

(2)  to  make  any  untrue  statement  of  a  ma¬ 
terial  fact  or  to  omit  to  state  a  material  fact 
necessary  in  order  to  make  the  state¬ 
ments  made,  in  the  light  of  the  circumstances  un¬ 
der  which  they  were  made,  not  misleading,  or 
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(3)  to  engage  in  any  act,  practice,  or  course 
of  business  which  operates  or  would  operate  as  a 
fraud  or  deceit  upon  any  person, 

in  connection  with  the  purchase  or  sale  of  any  se¬ 
curity. 

Rule  X-15C1-2.  Fraud  and  Misrepresentation. 

(a)  The  term  “ manipulative,  deceptive,  or  other 
fraudulent  device  or  contrivance,’ ’  as  used  in  section 
15(c)(1)  of  the  Act,  is  hereby  defined  to  include  any , 
act,  practice,  or  course  of  business  which  operates  or 
would  operate  as  a  fraud  or  deceit  upon  any  person. 

(b)  The  term  “manipulative,  deceptive,  or  other; 
fraudulent  device  or  contrivance,”  as  used  in  section; 
15(c)(1)  of  the  Act,  is  hereby  defined  to  include  any 
untrue  statement  of  a  material  fact  and  any  omission; 
to  state  a  material  fact  necessary  in  order  to  make  the 
statements  made,  in  the  light  of  the  circumstances 
under  which  they  are  made,  not  misleading,  which 
statement  or  omission  is  made  with  knowledge  or  rea¬ 
sonable  grounds  to  believe  that  it  is  untrue  or  mis¬ 
leading. 

.  i 

Rule  X-15C1-4.  Confirmation  of  Transactions. 

The  term  “manipulative,  deceptive,  or  other 
fraudulent  device  or  contrivance,”  as  used  in  section 
15(c)(1)  of  the  Act,  is  hereby  defined  to  include  any 
act  of  any  broker  or  dealer  designed  to  effect  with 
or  for  the  account  of  a  customer  any  transaction  in; 
or  to  induce  the  purchase  or  sale  by  such  customer 
of,  any  security  •  •  •  unless  such  broker  or  dealer, 
at  or  before  the  completion  of  each  such  transaction* 
gives  or  sends  to  such  customer  written  notification 
disclosing  (1)  whether  he  is  acting  as  a  broker  for 
such  customer,  as  a  dealer  for  his  own  account,  as  a 
broker  for  some  other  person,  or  as  a  broker  for  both 
such  customer  and  some  other  person;  •  #  *. 
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ities  to  her  clients  without  their  informed  consent. 

C.  The  disclosure  of  adverse  interest  necessary  for 

informed  consent  includes  not  only  the  fiduciary’s 
capacity,  but  also  the  cost  of  the  property  he  sells 
and  its  current  market  price _ _ 

D.  Petitioner  has  not  been  making  the  minimum  dis¬ 

closures  required  by  law _ 
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F.  Petitioner’s  conduct  constituted  a  violation  of  the 

antifraud  provisions _ 
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H.  The  Commission’s  decision  represents  its  consistent 
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L  Petitioner’s  violations  have  been  willful.' _ 
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III.  The  Commission’s  decision  that  a  revocation  order  was  in 
the  public  interest  notwithstanding  Petitioner’s  proposed 
Supplemental  Memorandum  of  Agreement  was  not  arb- 
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L  Nature  of  the  proceeding 

This  arises  on  a  petition  to  review  an  order  of  the  Securities 
and  Exchange  Commission  revoking  Petitioner’s  registration 
as  a  broker  and  dealer  under  Section  15  (b)  of  the  Securities 
Exchange  Act  of  1934  on  the  ground  of  willful  violation  of  the 
“antifraud  provisions”  of  that  Act  and  of  the  Securities  Act  of 
1933.1  The  Court  has  jurisdiction  under  Section  25  of  the 
Securities  Exchange  Act  of  1934  (48  Stat.  881, 15  U.  S.  C.  §78y), 
the  pertinent  parts  of  which  are  set  out  in  Petitioner’s  brief 
(App.,  pp.  iii-iv). 


1  Section  15  (b)  of  the  1984  Act  (52  Stat.  1377, 15  U.  S.  C.  5  78o  (b) )  provides 
in  pertinent  part:  “The  Commission  shall,  after  appropriate  notice  and 
opportunity  for  hearing,  by  order  *  •  •  revoke  the  registration  of  any 
broker  or  dealer  if  it  finds  that  such  *  •  *  revocation  is  in  the  public 
interest  and  that  *  *  •  such  broker  or  dealer  *  *  *  (D)  has  will¬ 

fully  violated  any  provision  of  the  Securities  Act  of  1933,  as  amended,  or  of 
this  title,  or  of  any  rule  or  regulation  thereunder.” 


2 

n.  Question  presented 

The  case  presents  fundamentally  a  single  question:  Did  the 
Commission  commit  reversible  error  in  finding  it  in  the  public 
interest  to  revoke  Petitioner’s  registration  as  a  broker  and 
dealer  on  the  ground  that,  as  a  person  seeking  to  combine  the 
function  of  dealer  and  the  highly  fiduciary  function  of  invest¬ 
ment  adviser  rendering  counsel  to  clients  for  compensation, 
.she  violated  the  antifraud  provisions  of  the  1933  and  1934  Acts 
by  selling  clients  her  own  securities  as  “principal”  without  fully 
disclosing  all  material  facts  bearing  upon  her  adverse  interest 
in  the  transactions,  including  the  capacity  in  which  she  was 
acting,  the  cost  of  the  securities  to  her,  and  their  current  market 
price? 

IEL  The  facts 

The  facts  are  not  essentially  in  dispute,  but  we  prefer  to 
restate  them  because  they  are  not  succinctly  reviewed  anywhere 
in  Petitioner’s  brief  but  are  intermingled  with  argument 
throughout  the  document. 

Mrs.  Hughes  has  been  engaged  in  business  as  a  broker  and 
dealer  since  1928.  From  1928  to  1939  she  and  her  husband,  the 
late  E.  W.  Hughes,  conducted  business  as  a  partnership  under 
the  name  E.  W.  Hughes  &  Company.  At  his  death  she  became 
sole  owner  of  the  business  and  she  has  continued  to  operate  it 
under  the  same  trade  name.  As  a  sole  proprietor,  she  has  been 
registered  as  a  broker  and  dealer  under  the  1934  Act  since 
February  1940  and  as  an  investment  adviser  under  the  Invest¬ 
ment  Advisers -Act  of  1940  since  November  1942.  (J.  App. 
97-98.) 2 

’Section  15  (a)  of  the  1834  Act  (52  Stat  1377,  15  U.  S.  C.  §78o  (a)) 
requires  the  registration  of  any  broker  or  dealer  who  uses  the  mails  or  any 
means  or  instrumentality  of  interstate  commerce  to  effect  any  transaction 
in  a  security  otherwise  than  on  a  national  securities  exchange.  Section  203 
(a)  of  the  Investment  Advisers  Act  (54  Stat  850, 15  U.  S.  C.  §  80b-3  (a) ) 
requires  the  registration  of  any  investment  adviser  who  uses  the  mails  or 
any  means  or  instrumentality  of  interstate  commerce  in  connection  with  his 
business  as  an  adviser.  Section  202  (a)  (11)  of  the  latter  Act  (54  Stat 
848, 15  U.  S.  C.  |  80b-2  (a)  (11) )  defines  the  term  “investment  adviser,”  in 
substance,  as  any  person  who  for  compensation  engages  in  the  business  of 
advising  others  as  to  the  value  of  securities  or  the  advisability  of  purchasing 
or  selling  securities.  Clause  (C)  of  that  section  excludes  from  the  definition 
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Petitioner's  method  of  doing  business  is  quite  different  from 
that  of  the  ordinary  dealer  or  broker,  and  her  charges  or  profits 
are  substantially  higher  as  we  shall  see  below.  The  bulk  of  her 
business  is  with  about  175  investment  advisory  clients  with 
whom  she  has  entered  into  a  “Memorandum  of  Agreement” 
(J.*  App.  99,  245-48). 3  This  contract,  which  Petitioner  began  j, 
using  in  January  1943  (J.  App.  99  and  App.  B  to  this  brief), 
recites  that  the  company  is  a  dealer  and  broker  in  securities 
and  an  investment  adviser  as  defined  in  the  Securities  Exchange 
Act  and  Investment  Advisers  Act  respectively  and  is  registered 
under  those  statutes;  that  the  company  and  the  client  desire  to 
enter  into  the  contract  for  the  purpose  of  carrying  out  fully  the 
terms,  provisions  and  intent  of  those  Acts  and  the  rules  and 
regulations  thereunder  and  to  declare  the  respective  rights  and 
obligations  of  the  two  parties  as  between  themselves;  that  the 
company  in  all  dealings  and  transactions  is  to  act  “as  broker  or 
dealer  and  investment  adviser”;  and  that  the  “Company,  when 
acting  as  investment  adviser,  shall  act  as  Principal  in  every  * 
such  transaction,  except  as  otherwise  agreed.” 

The  contract  includes  the  following  schedule  of  rates  and 
charges  applicable  to  each  transaction : 

•'  (a)  Bonds  (including  other  evidences  of  indebted¬ 
ness),  purchased  by  Customer. 

$40  per  $1,000  face  value  on  transactions  up  to 

$10,000. 

$30  per  $1,000  face  value  on  transactions  over 

'  .  $10,000. 

“any  broker  or  dealer  whose  performance  of  such  [advisory]  services  is 
solely  incidental  to  the  conduct  of  his  business  as  a  broker  or  dealer  and  who 
receives  no  special  compensation  therefor.”  The  present  proceeding  is  laid 
solely  under  the  Securities  Exchange  Act  The  Commission  has  no  power 
under  the  Investment  Advisers  Act  to  revoke  the  registration  of  an  invest¬ 
ment  adviser  except  for  certain  types  of  conviction  or  injunction  or  for 
willfully  making  untrue  statements  of  material  facts  in  an  application  or 
report  filed  under  that  Act  f  208  (d),  54  Stat.  850, 15  U.  S.  C.  §  80b-3  (d). 

-  *  For  one  or  two  individuals  not  under  contract  Petitioner  effects  purchases 
and  sales  as  agent.  Otherwise,  however,  she  has  discontinued  doing  busi¬ 
ness  with  individuals  to  whom  she  does  not  give  Investment  advice  under  con¬ 
tract  ( J.  App.  99-100, 197.)  Her  clients  reside  in  a  number  of  states  and 
she  services  them  by  letter  or  personal  contact  using  the  mails  and  means 
and  instrumentalities  of  interstate  commerce  in  effecting  transactions  with 
them  (J.  App.  111-12). 

812152—48 - 2 
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Mrs.  Hughes  testified  in  detail  as  to  the  manner  in  which 
she  conducts  her  business.  Ordinarily  she  handles  the  client’s 
entire  account,  advises  the  client  with  reference  to  a  “well- 
balanced  account”  and  investment  program,  and  from  time  to 
time  recommends  that  the  client  purchase  or  sell  particular 
securities  (J.  App.  100, 102).  The  advice  she  furnishes  is  based 
on  information  she  gathers  and  analyzes  (J.  App.  101-02)/ 
She  furnishes  the  client,  as  to  one  or  more  securities  which  she 
recommends  as  suitable  investments,  detailed  information  con¬ 
cerning  the  business  and  the  assets  and  earnings  of  the  issuers, 
and  she  gives  an  approximate  figure  which  the  securities  will 
cost  the  client  (J.  App.  103).  The  ultimate  cost  to  the  client 
may  be  a  little  more  or  a  little  less  (J.  App.  103),  and  if  the 
client  agrees  to  the  purchase  he  generally  gives  her  leeway  up 
to  a  point  or  so;  if  the  price  she  will  actually  charge  exceeds  ; 
her  estimate  by  a  point  or  so,  she  reconsults  the  client.  Her 
clients,  many  of  whom  are  unsophisticated  in  financial  matters, 
place  the  highest  confidence  and  reliance  in  her  (J.  App.  117- 
27, 103, 152-59, 160-02, 180-86, 187-93),  and  follow  her  advice 
“in  almost  every  instance”  (J.  App.  110).  A  substantial  num¬ 
ber  leave  their  securities  in  her  safekeeping  and  registered  in 
her  name;  she  keeps  approximately  $1,000,000  of  such  securi¬ 
ties,  collecting  dividends  and  interest  in  her  firm  name  and  in 
some  cases  recommending  and  purchasing  other  securities  for 
clients  with  those  funds  (J.  App.  102, 110-11).  j 

After  a  client  has  agreed  to  purchase  a  given  security  pur¬ 
suant  to  her  advice  and  recommendation,  Mrs.  Hughes  either 
supplies  it  from  inventory  or  purchases  the  security  “for  [her] 
own  account”  to  cover  the  sale,  and  then  “as  principal”  confirms 
the  sale  to  the  client  at  a  net  price  plus  insurance  and  postage. 
The  price  to  the  client,  under  the  terms  of  the  Memorandum 
of  Agreement,  would  be  the  mean  between  the  bid  and  asked 
quotations  of  the  day  plus  the  charges  permitted  by  the  Agree¬ 
ment,  or,  if  there  are  no  bids  and  offers  that  day,  her  actual 
purchase  price  plus  permitted  charges.  Actually  her  practice 
has  not  followed  the  Agreement  formula.  In  determining  the 

4  Mrs.  Hughes  confines  her  business  to  a  relatively  small  number  of  securi¬ 
ties  ( J.  App.  235) .  During  the  period  from  September  1, 1944,  to  August  31, 
1945,  222  out  of  a  total  of  324  sales  to  individuals  involved  the  securities 
of  only  seven  corporations  ( J.  App.  275-82). 
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price  to  be  charged  clients  for  securities  supplied  from  inventory 
she  has  used  as  the  “base  price”  (1)  the  price,  furnished  her  via 
telephone  by  Lewisohn  &  Company  in  New  York,  at  which  “an 
actual  sale”  elsewhere  was  effected  that  day,5  or  (2)  in  the 
absence  of  “an  actual  sale,”  the  quotations  furnished  by 
Lewisohn  &  Company  as  to  what  she  would  pay  if  she  bought 
the  security  that  day,  or  (3)  only  if  neither  of  these  is  available, 
the  mean  between  the  bid  and  the  asked  wire  quotations  sup¬ 
plied  to  her  daily  by  Lewisohn  &  Company,  from  which  she 
compiles  and  preserves  her  permanent  record  of  bids  and  offers. 
(J.  App.  104,  106-07,  109,  259-60.)  To  the  “base  price”  thus 
determined  she  has  added  an  amount  not  exceeding  the  charges 
permitted  by  the  Agreement,  and  this  sum  is  the  cost  to  the 
client  (J.  App.  103-04,  106).  In  determining  the  price  to  be 
charged  clients  fear  securities  not  sold  from  inventory  but  spe¬ 
cially  purchased  by  her  to  cover  particular  sales,  she  has  used 
her  actual  cost  as  the  ‘"base  price,”  to  which  she  has  added  an 
amount  not  exceeding  the  charges  permitted  by  the  Agreement 
(J.  App.  106).  Altogether,  therefore,  without  the  clients’ 
knowledge,  she  has  used  four  methods  of  determining  the  “base 
price,”  only  one  of  which  follows  the  contract. 

Mrs.  Hughes  testified  that  unless  a  client  requests  it  she 
does  not  disclose  the  current  bid  and  asked  prices  or  her  own 
cost  of  securities  which  she  recommends  and  sells  to  the  client 
( J.  App.  105)  .*  Neither  has  she  in  the  past  informed  the  client 

*  What  sort  of  “an  actual  sale”  is  not  elaborated. 

•There  Is  a  statement  in  Petitioner’s  brief  (p.  19,  n.  12)  that  “Petitioner’s 
clients  testified  that,  at  the  time  she  advised  them  of  ’the  approximate  cost* 
to  them  of  a  recommended  security,  she  told  them  the  market  conditions 
and  prices,  including  frequently  the  prevailing  ’bid’  and  ‘ask’  prices,  as 
well  as  her  own  ‘cost’  of  a  security  held  in  inventory  at  the  time.”  The 
record  references  cited  for  that  statement  are  entirely  consistent  with 
our  statement  in  the  text  above.  For  the  most  part  they  indicate  merely 
that,  as  we  have  pointed  out  earlier.  Petitioner  does  give  her  clients  an  ap¬ 
proximate  figure  of  what  the  securities  will  cost  them  when  she  takes  their 
orders.  The  best  answer  to  this  statement  in  Petitioner’s  brief,  however, 
is  the  further  statement  made  in  her  own  brief  two  pages  after  the  footnote 
in  question  (p.  21)  that,  “Unless  requested.  Petitioner  does  not  advise  her 
clients  the  cost  of  securities  to  her  the  day  of  sale  to  customer,  or  her  ‘bid’ 
and  ‘ask’  quotes,  or  whether  supplied  from  inventory  or  purchased  to  cover 
client’s  order.”  Petitioner  cites  in  support  of  this  statement  the  same 
record  reference  which  we  have  cited  in  the  text  above  (J.  App.  105),  and 
it  is  a  reference  to  testimony  by  Petitioner  herself. 
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whether  she  is  supplying  the  securities  from  inventory  or  from 
a  purchase  made  by  her  to  cover  the  particular  sale  (J.  App. 
167,169). 

IV.  Background  of  the  proceeding  below 

On  September  7,  1944,  the  Commission's  Denver  Regional 
Office  sent  Petitioner  a  letter  pointing  out  the  inadequacy- of 
the  disclosure  which  she  as  a  fiduciary  made  to  her  clients 
(J.  App.  248-50).  On  February  5, 1945,  the  Commission  pub¬ 
lished  a  release  containing  an  opinion  of  the  Director  of  its 
Division  of  Trading  and  Exchanges  to  the  effect  that  it  is  a 
violation  of  the  antifraud  provisions  of  all  three  statutes  (the 
1933  and  1934  Acts  and  the  Investment  Advisors  Act)  for  an 
investment  adviser  to  execute  a  transaction  with  a  client  unless 
he  obtains  the  client's  consent  on  the  basis  of  full  disclosure 
of  his  adverse  interest,  and  that  this  disclosure  must  include 
a  statement  of  the  capacity  in  which  the  investment  adviser 
proposes  to  act,  the  cost  of  the  security  to  the  investment  ad¬ 
viser,  and  the  best  price  at  which  the  transaction  could  be 
effected  by  the  adviser  for  the  client  elsewhere  if  such  price 
is  more  advantageous  to  the  client  than  the  actual  price 
charged  him  by  the  adviser  (J.  App.  254-58).  A  copy  of  this 
release  was  received  by  Petitioner  (J.  App.  112). 

On  April  6, 1945,  Petitioner  and  her  attorney  conferred  with 
members  of  the  staff  of  the  Commission's  Denver  Regional 
Office  and  discussed  this  release  in  detail  (J.  App.  250-54), 
On  May  12, 1945,  that  office  sent  another  letter  to  Petitioner  re¬ 
ferring  to  that  conference  and  confirming  the  advice  there  ten¬ 
dered  (ibid.).7  .  -  t. 

On  June  29, 1945,  Petitioner  replied  that  she  had  considered 
the  release  and  the  letter  of  May  12  from  the  Commission's 
Denver  office,  and  she  concluded  as  follows  (J.  App.  258) : 

1  This  letter  pointed  oat  among  other  things,  with  reference  to  the  release, 
that  (for  obvious  reasons)  an  investment  adviser  effecting  a  sale  to  a  client 
need  make  no  disclosure  of  an  independent  offer  unless  the  best  offer  is 
more  favorable  than  the  price  at  which  the  adviser  proposes  to  sell  to  his 
client.  The  letter  stated  further  that,  where  the  adviser  offsets  a  sale  to 
a  client  by  an  approximately  contemporaneous  purchase  from  a  dealer,  the 
adviser  need  not  separately  disclose  both  his  cost  and  the  current  market, 
provided  the  adviser,  when  effecting  purchases  for  his  own  account  from 
other  dealers,  uses  reasonable  diligence  to  determine  what  is  the  best  avail¬ 
able  market  quotation. 
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It  is  our  conclusion  that  our  “Client”  Contract  and 
other  business  operations  with  which  you  are  entirely 
familiar,  comply  with  the  law  both  in  letter  and  in  spirit. 
Accordingly,  we  do  not  deem  it  necessary  to  make  any 
changes  in  our  methods  of  operation. 

In  view  of  this  impasse,  the  Division  of  Trading  and  Exchanges 
recommended  proceedings  in  order  to  obtain  a  determination 
of  the  legal  issue  raised  by  Petitioner’s  persisting  with  a  method 
of  doing  business  that  was  at  variance  with  its  formally  ex¬ 
pressed  opinion. 

On  April  17,  1946,  after  investigation,  the  Commission  en¬ 
tered  an  order  instituting  a  proceeding,  pursuant  to  Section 
15  (b)  of  the  1934  Act,  to  determine  whether  Petitioner’s 
broker-dealer  registration  should  be  revoked  for  willful  viola¬ 
tion  of  the  antifraud  provisions  of  the  1933  and  1934  Acts  (J, 
App.  69-72). 

V.  The  antifraud  provisions 

The  antifraud  provisions  which  the  Commission  found  Pe¬ 
titioner  had  willfully  violated  are  Section  17  (a)  of  the  Securi¬ 
ties  Act  of  1933,  Sections  10  (b)  and  15  (c)  (1)  of  the  Securi¬ 
ties  Exchange  Act  of  1934,  and  Rules  X-10B-5  and  X-15C1-2, 
respectively,  under  the  latter  two  sections.  These  sections 
and  rules  are  set  out  in  full  in  Appendix  A  to  this  brief.  Suf¬ 
fice  it  to  say  here  that  in  substance  one  or  another  of  those  pro¬ 
visions  makes  it  unlawful,  in  connection  with  any  purchase  or 
sale  of  a  security,  “to  employ  any  device,  scheme,  or  artifice  to 
defraud”  or  “to  engage  in  any  transaction,  practice,  or  course 
of  business  which  operates  or  would  operate  as  a  fraud  or  deceit 
upon  any  person.”  In  addition,  each  of  those  provisions  sep¬ 
arately  prohibits  the  sale  of  securities  by  means  of  “any  untrue 
statement  of  a  material  fact”  or  “any  omission  to  state  a  ma¬ 
terial  fact  necessary  in  order  to  make  the  statements  made,  in 
the  light  of  the  circumstances  under  which  they  are  made,  not 
misleading.”  Although  we  use  the  term  “antifraud  provisions” 
as  a  shorthand  reference  to  all  the  provisions  of  the  sections 
and  rules  which  Petitioner  was  found  to  have  violated,  this 
last-mentioned  provision  does  not  speak  in  terms  of  “fraud” 


or  “deceit.”  We  discuss  later  the  significance  of  this  difference 
in  terminology .• 

VL  The  Commission’s  findings  and  orders 

The  order  of  April  17,  1946,  instituting  the  proceeding  (J. 
App.  69-72)  stated,  inter  alia: 

Members  of  its  staff  have  reported  to  the  Commission 
information  obtained  as  a  result  of  an  investigation  of 
registrant  which  tends  to  show  that: 

A.  During  the  period  from  approximately  Septem¬ 
ber  1,  1944,  to  the  date  hereof,  registrant  sold  securities 
to  clients  with  whom  she  was  in  a  fiduciary  relation¬ 
ship,  in  that  she  purported  to  render  to  such  clients 
impartial  investment  advice  for  compensation  under  an 
investment  advisory  contract,  without  fully  disclosing 
to  such  clients  the  nature  and  extent  of  her  adverse  in¬ 
terest,  including,  among  other  things,  (1)  the  best  price 
at  which  such  securities  could  be  purchased  for  such 
clients  in  the  open  market  in  the  exercise  of  reasonable 
diligence,  and  (2)  the  cost  to  registrant  of  the  securities 
sold  to  such  clients.* 

Pursuant  to  the  notice  and  order,  evidence  was  taken  before  a 
trial  examiner  at  the  Commission’s  Denver  Regional  Office. 
Requests  for  findings  were  filed  by  counsel,  and  the  examiner 
filed  an  advisory  report  in  which  he  found  that  Petitioner  had 
willfully  violated  the  specified  antifraud  provisions  of  the  1933 
and  1934  Acts.  Counsel  for  Petitioner  and  the  Division  of 
Trading  and  Exchanges  then  submitted  briefs  and  were  heard 
upon  oral  argument. 


*  All  the  sections  and  roles,  of  coarse,  require  that  some  use  be  made  of 
the  mails  or  of  some  instrumentality  of  interstate  commerce.  The  Com¬ 
mission  found  that  such  use  had  been  made  by  Petitioner  ( J.  App.  111-12) 
and  she  does  not  contest  this  finding. 

•  The  clause,  “in  that  she  purported  to  render  to  such  clients  impartial 
Investment  advice  for  compensation  under  an  investment  advisory  contract,** 
was  intended — as  should  be  clear  from  the  syntax  of  the  sentence — to  modify 
and  explain  the  nature  of  the  “fiduciary  relationship.”  Petitioner  ap¬ 
parently  reads  that  clause  as  if  the  Commission  made  a  separate  accusation, 
not  supported  by  its  ultimate  findings,  that  Petitioner  purported  to  render 
impartial  advice  and  did  not  do  so  quite  apart  from  her  failure  to  disclose 
her  adverse  interest  Petitioner’s  confusion  is  not  assisted  by  the  error  in 
punctuation  in  her  brief  (p.  60),  where  a  semicolon  is  substituted  for  a  comma 
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.  After  an  independent  review  of  the  record,10  the  Commission 
on  February  18, 1048,  issued  its  findings  and  opinion  determin¬ 
ing  that  the  allegations  of  willful  violation  had  been  proven 
(Securities  Exchange  Act  Release  No.  4048,  J.  App.  33-^56). 
•The  Commission  found  in  substance  as  follows:  Registrant’s 
clients  have  “implicit  trust  and  confidence”  in  her.  “They 
rely  on  her  for  investment  advice  and  consistently  follow  her 
recommendations  as  to  the  purchase  and  sale  of  securities.” 
All  this  stems  from  the  fact  that  Petitioner  does  not  confine 
herself  to  furnishing  the  incidental  investment  advice  which  is 
a  common  practice  of  over-the-counter  firms  generally,  but 
'lias  created  a  relationship  of  trust  and  confidence  with  her 
clients  by  holding  herself  out  as  performing  confidential  ad¬ 
visory  services  for  a  fee,  and  has  represented  that  she  would  act 
solely  in  the  best  interests  of  her  clients  and  that  she  would 
make  only  such  recommendations  as  would  serve  their  in¬ 
terests.”  This  makes  her  a  fiduciary.  Although  proof  of  all 
the  elements  of  common-law  fraud  is  not  necessary  to  establish 
a  violation  of  the  antifraud  provisions  of  the  1933  and  1934 
Acts,  it  is  the  general  rule  even  at  common  law  that  a  fiduciary 

before  the  danse  In  question.  The  substance  of  the  charge  appears  in  dear 
perspective  if  that  clause,  which  is  essentially  parenthetical,  be  (Knitted. 
The  charge  then  is  that  “registrant  sold  securities  to  clients  with  whom  she 
was  tn  a  fiduciary  relationship  •  •  •  without  fully  disclosing  to  such 
clients  the  nature  and  extent  of  her  adverse  interest  *  *  '  *  ”  Why  was 
she  In  a  fiduciary  relationship  to  clients?  That  is  explained  by  the  paren¬ 
thetical  clause:  “in  that  she  purported  to  render  to  such  clients  impartial 
investment  advice  for  compensation  under  an  investment  advisory  contract.’* 
This  simple  error  in  construing  a  charge  which  we  submit  is  quite  clear  on  its 
face  disposes  of  a  great  many  pages  of  the  argument  in  Petitioner’s  brief. 

70  The  Commission  stated  (J.  App.  37):  “Our  findings  and  conclusions 
herein  are  based  on  an  independent  review  of  the  record.”  Petitioner’s 
brief  (p.  6)  construes  this  as  an  indication  that  “the  Commission  was  not 
impressed  with  the  Trial  Examiner’s  report.”  This  statement  is  made  by 
the  Commission  as  a  matter  of  routine  in  every  opinion  in  order  to  emphasize 
that  the  examiner’s  report  is  advisory  only.  Buie  IX  (c)  of  the  Buies  of  ' 
Practice  of  the  Commission  in  force  at  the  time  this  proceeding  was  in¬ 
stituted  provides :  “Such  [trial  examiner’s]  report  shall  be  advisory  only, 
and  the  findings  of  fact  therein  contained  shall  not  be  binding  upon  the  Com¬ 
mission.  The  initial  page  of  the  report  shall  contain  a  statement  to  such 
effect”  Substantially  the  same  provision  is  contained  in  Rule  IX  (d)  of  the 
Buies  of  Practice  as  amended  effective  September  11, 1946,  after  the  passage 
of  the  Administrative  Procedure  Act  Petitioner  would  undoubtedly  be  the 
first  to  object  if  the  Commission  had  not  based  its  findings  and  conclusions 
on  an  independent  review  of  the  record.  v 
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m$y  not  deal  as  an  adverse  party  with  his  principal  except 
where  the  principal  gives  his  “informed  consent”  to  such  deal- 
ings.  Such  informed  consent  cannot  be  obtained,  as  Petitioner 
contends,  by  disclosing  merely  the  fact  that  the  fiduciary  pro¬ 
poses  to  deal  on  his  own  account. *  He  must  disclose  “all  mar 
terial  circumstances  fully  and  completely/’  including  also  the 
cost  of  the  property  he  proposes  to  sell  to  his  principal  and  the 
best  price  at  which  the  transaction  could  be  effected  for  the 
principal  elsewhere.  Proof  of  overreaching  is- not  a  condition 
precedent  to  this  disclosure  requirement,  since  the  rule  is  a : 
prophylactic  one  based  upon  an  inherent  conflict  of  interests — 
a  conflict  which  Petitioner  could  avoid  by  confining  her  ac¬ 
tivities  only  to  investment  advice  and  not  choosing  to  assume 
the  dual  role  of  counsellor  (acting  in  clients’  interest)  and 
seller  (acting  in  her  own  interest).  The  disclosure  made  in  the 
Memorandum  of  Agreement  does  not,  as  Petitioner  contends, 
satisfy  all  her  duties  and  obligations.  The  disclosure  is  not 
timely,  and  it  does  not  contain  the  essential  facts  concerning 
cost  and  market  price.  In  fact,  at  least  some  clients  did  not 
even  clearly  understand  the  capacity  in  which  Petitioner  was 
acting.  Moreover,  just  as  the  clients’  alleged  consent  was  not 
an  informed  consent,  by  the  same  token  they  did  not  con¬ 
sciously  waive  any  right  to  disclosure  of  information  which 
they  knew  they  would  otherwise  be  entitled  to.  This  method 
of  doing  business  violated  the  specified  provisions  of  the 
statutes  and  rules.23 

The  Commission  found  and  concluded  further  that  Peti¬ 
tioner’s  being  registered  under  the  Investment  Advisers  Act  as 
well  as  under  the  Securities  Exchange  Act  did  not  preclude 
proceeding  against  her  under  the  latter  statute;  that  her  vio¬ 
lations  had  been  clearly  willful  under  the  circumstances;  and 

n  Petitioner’s  brief  (p.  7)  enumerates  a  great  many  unlawful  practices 
with  which  Petitioner  was  not  charged-  Among  these  practices  she  enumer¬ 
ates  “misrepresentations;  •  •  •  actual  fraud ;  or  other  wrongdoing  of 
any  kind.”  It  begs  the  question,  of  course,  to  say  that  the  Commission  did 
not  charge  or  find  any  “misrepresentatons"  or  “actual  fraud’*  or  “other 
wrongdoing  of  any  kind.**  The  Commission  most  explicitly  found,  as  it 
must  to  support  any  revocation  order,  that  Petitioner  did  willfully  violate  ; 
the  specified  provisions  and  rules,  which  are  based  upon  misrepresentation 
and  fraud.  Whether  this  finding  involved  reversible  error  is  the  question 
before  this  Court. 

812152—48 - S 
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that  revocation  of  her  broker-dealer  registration  would  be  com¬ 
pelled  in  the  public  interest  unless  the  Commission  could  be 
sure  that  her  abuses  would  be  immediately  discontinued. 
Since  Petitioner  had  apparently  acted  in  the  conviction  that 
heir  method  of  doing  business  was  lawful  and  had  cooperated 
in  presenting  the  facts,  the  Commission  adopted  the  sugges¬ 
tion  of  the  Division  of  Trading  and  Exchanges  that  before 
issuing  an  order  of  revocation  the  Commission  afford  Petitioner 
an  additional  opportunity  to  revise  her  method  of  doing  busi¬ 
ness  in  order  to  comply  with  the  Commission’s  opinion.  Ac¬ 
cordingly,  the  Commission  announced  that  it  would  withhold 
the  entry  of  an  order  of  revocation  for  thirty  days  to  permit 
Petitioner  to  submit  satisfactory  proof  that  she  had  corrected 
her  methods  of  business  operation  to  conform  with  the  views 
expressed  in  the  Commission’s  opinion.  Upon  such  submis¬ 
sion,  the  Commission  stated,  it  would  dismiss  the  proceeding; 
otherwise  it  would  forthwith  enter  an  order  of  revocation  at 
the  end  of  the  thirty-day  period. 

On  March  19,  1948,  Petitioner  submitted  a  proposed  Sup¬ 
plemental  Memorandum  of  Agreement  (J.  App.  64r-68).  In 
its  Supplemental  Findings,  Opinion  and  Order  (Securities  Ex¬ 
change  Act  Release  No.  4073,  J.  App.  50-61),  the  Commission 
on  April  1,  1948,  concluded  that  the  proposed  changes  were 
inadequate  to  comply  with  the  disclosure  requirements  set 
forth  in  its  first  opinion,  both  because  of  continued  failure  to 
itemize  the  market  price  and  the  investment  advisory  charge 
in  each  particular  transaction  and  because  of  continued  failure 
to  disclose  Petitioner’s  cost  in  sales  from  inventory.  The  Com¬ 
mission  accordingly  entered  an  order  of  revocation.  However, 
on  Petitioner’s  motion,  the  Commission  stayed  the  order  for  a 
period  of  thirty  days  to  permit  her  to  file  a  petition  for  rehear¬ 
ing  and  to  apply  to  the  appropriate  court  for  a  further  stay 
pending  judicial  review. 

A  petition  for  rehearing  was  filed  on  April  U,  1948  (J.  App. 
79-80) ,  and  denied  the  next  day  ( J.  App.  96-97) .  In  its  order 
denying  rehearing,  however,  the  Commission  granted  a  further 
stay  of  its  revocation  order  until  an  appropriate  court  might 
pass  upon  Petitioner’s  application  for  a  further  stay.  A  peti¬ 
tion  to  review  the  order  of  revocation  and  the  order  denying 


13 


rehearing  was  filed  in  this  Court  on  April  30  (J.  App.  1-68). 
On  June  30  the  Court  stayed  the  Commission’s  order  pending 
a  decision  or  further  order  of  the  Court,  and  set  the  cause  for 
hearing  at  the  1948  October  Term  (J.  App.  68).  Thus,  as  a 
result  of  these  successive  administrative  and  judicial  stays  of 
the  revocation  order,  Petitioner  has  not  yet  suffered  any  inter¬ 
ruption  in  her  business.  She  has  not  yet  been  under  any  legal 
compulsion  to  effect  any  changes  in  her  methods  of  business, 
and  the  record  does  not  indicate  the  extent,  if  any,  to  which 
she  may  have  put  into  effect  even  the  changes  proposed  in  the 
Supplemental  Memorandum  of  Agreement  which  the  Com¬ 
mission  found  in  its  second  opinion  to  be  inadequate. 

SUMMARY  OF  ARGUMENT 

I 

A.  The  question  whether  Petitioner  has  been  guilty  of  the 
violations  charged  is  not  to  be  decided,  within  the  framework 
of  the  common  law,  but  depends  on  the  construction  of  the 
specified  sections  of  the  1933  and  1934  Acts  and  the  rules  there¬ 
under.  Although  there  is  sound  common-law  precedent  for  the 
Commission’s  conclusions,  it  is  now  well  settled  that  antifraud 
provisions  contained  in  specialized  securities  legislation  are  not 
limited  by  common-law  deceit  concepts  but  are  to  be  given  a 
broad  construction  in  order  to  carry  out  the  legislative  intention 
of  putting  investors  more  nearly  on  a  par  in  their  trading  with 
professional  securities  firms.  Consequently,  the  common  law  is 
relevant  only  by  way  of  analogy  in  interpreting  the  statutes  and 

rules:  it  is  not  determinative. 

\  * 

B.  The  Commission’s  case  rests  essentially  on  the  basic  prin¬ 
ciple  that  a  fiduciary  who  chooses  to  interpose  his  own  self- 
interest  against  his  paramount  duty  to  his  beneficiary  by  selling 
to  his  beneficiary  his  own  goods  must  obtain  the  beneficiary’s 
consent  based  on  a  scrupulously  full  disclosure  of  the  fiduciary’s 
adverse  interest.  Petitioner  admits  that  she  is  a  fiduciary  when 
she  acts  as  investment  adviser,  but  seeks  to  maintain  the  com¬ 
pletely  untenable  position  that  she  escapes  her  fiduciary  status 
and  obligations  when,  after  advising  a  client  to  buy  a  particular 
security,  she  immediately  turns  around  and  isells  that  security 
to  that  same  client  for  her  own  account.  Regardless  of  good  or 


bad  motive,  and  regardless  of  the  fairness  of  the  price,  a  fiduciary 
cannot  assume  such  a  dual  role  without  obtaining  his  bene¬ 
ficiary's  informed  consent. 

C.  The  requirement  of  obtaining  the  beneficiary's  informed 
consent  in  such  circumstances  cannot  be  satisfied  merely  by 
having  the  beneficiary  sign  a  long  contract  containing  a  provi¬ 
sion  that  “Company,  when  acting  as  investment  adviser,  shall 
act  as  Principal  in  every  such  transaction  except  as  otherwise 
agreed.”  At  most,  even  if  it  be  assumed  that  this  adequately 
discloses  the  fiduciary's  capacity,  this  simply  permits  the  fidu¬ 
ciary  to  sell  his  own  property  under  whatever  restrictions  the 
law  applies  to  a  fiduciary's  dealing  with  his  beneficiary.  He 
must  still  make  full  disclosure  of  all  facts  likely  to  have  a  bear¬ 
ing  upon  the  desirability  of  the  transaction  from  the  benefi¬ 
ciary's  viewpoint.  One  such  fact  is  the  fiduciary's  cost  of  the 
property  he  is  selling  to  his  beneficiary.  Another  is  the  best 
price  at  which  the  property  could  be  obtained  for  the  beneficiary 
elsewhere,  if  it  is  better  than  the  price  being  charged  by  the  fi¬ 
duciary;  and  this  disclosure  of  the  current  market  price  is  par¬ 
ticularly  important  in  the  securities  field,  since  securities  are 
valued  primarily  because  they  are  readily  convertible  into 
money.  Moreover,  the  necessity  of  such  disclosure  is  empha¬ 
sized  here  in  view  of  the  fact  that  Petitioner  does  not  effect 
isolated  transactions  with  her  clients,  but  continually  sells  her 
own  securities  to  them  all  the  while  she  is  acting  as  their  con¬ 
fidential  investment  adviser  for  a  fee. 

D.  Petitioner  has  not  been  making  these  minimum  disclo¬ 
sures.  The  only  disclosures  she  has  made  are  contained  in  a 
complex  contract  which  each  client  signs  at  the  inception  of 
dealings;  she  has  made  no  disclosures  in  confirming  individual 
transactions  except  the  total  price  being  charged  the  client. 
Moreover,  apart  from  the  fact  that  the  prior  disclosures  made 
in  her  contract  have  not  been  timely,  it  would  have  been 
mathematically  impossible  for  a  client  to  compute  Petitioner's 
cost  and  the  current  market  price  from  the  facts  which  Peti¬ 
tioner  has  made  available.  Indeed,  some  of  Petitioner’s  clients 
did  not  even  have  an  adequate  understanding  of  the  fact  that 
Petitioner  was  taking  a  position  adverse  to  them;  the  word 
“principal”  used  in  the  contract  had  no  intelligent  meaning 
for  them. 
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E.  First:  Petitioner's  clients  could  not  legally  waive  her 
statutory  obligation  to  disclose  all  material  facts  when  selling 
her  own  securities  to  them.  A  fiduciary  is  obligated  to  disclose 
all  material  facts  bearing  upon  a  sale  of  his  own  property  to 
his  beneficiary  regardless  of  whether  he  may  think  the  bene¬ 
ficiary  does  not  care  to  know  of  them.  Petitioner's  argument 
that  a  principal  and  agent  are  free  to  make  any  contract  inter 
se  which  they  like  is  not  applicable  to  the  kind  of  fiduciary  rela¬ 
tionship  in  this  case.  Moreover,  the  Congressional  policy  as 
evidenced  in  the  1933.  and  1934  Acts  is  hostile  to  the  honoring 
of  waivers  by  investors  of  statutory  obligations  owing  to  them. 
Second:  Even  if  it  be  assumed  arguendo  that  Petitioner  could 
enter  into  a  contract  with  her  clients  to  waive  any  obligations 
she  might  otherwise  have  to  disclose  such  material  facts  as 
market  and  cost  in  selling  them  her  own  securities,  it  is  dear; 
on  this  record  that  Petitioner's  contract  in  fact  contained  no 
such  waiver.  At  the  very  least,  any  such  waiver,  to  be  effec¬ 
tive,  would  have  to  be  based  on  the  most  explicit  explanation 
by  Petitioner  of  her  obligations  and  what  it  is  that  the  clients 
were  waiving;  and  Petitioner  bore  the  burden  of  proof  in 
that  regard,  as  she  did  with  respect  to  showing  actual  dis¬ 
closure.  "  For  example,  no  one  can  say  whether  her  clients 
would  have  waived  her  disclosure  obligations  if  they  had 
realized  how  much  higher  her  spreads  were  over  current  market 
than  those  of  the  average  dealer  who  does  not  purport  to  act 
as  a  paid  investment  adviser. 

F.  This  conduct  by  Petitioner  constituted  a  violation  of  the 
specified  antifraud  provisions  of  the  1933  and  1934  Acts  and  the 
rules  thereunder.  The  term  “fraud”  as  used  in  those  statutes 
and  rules  is  not  limited  to  common-law  deceit,  but  includes  any 
conduct  which  would  lay  the  basis  for  an  equitable  rescission 
suit.  Moreover,  the  specified  provisions  and  rules  make  it  & 
separate  offense,  without  using  the  word  “fraud,”  to  omit  to 
state  any  material  fact  necessary  to  make  what  is  stated  not 
misleading.  Petitioner  has  omitted  to  state  important  facts 
which  have  rendered  misleading  (1)  her  implied  representa¬ 
tion  that  she  would  deal  fairly  and  make  the  disclosures  cus¬ 
tomarily  made  by  fiduciaries;  (2)  her  express  representation 
thatrshe  would  disclose  on  or  before  the  completion  of  each 
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transaction  “other  information  required  to  be  disclosed,  in  form 
and  manner  prescribed  by  law”;  and  (3)  the  representation 
attendant  upon  her  entire  method  of  operations  that  her  clients 
could  at  any  time  compute  the  measure  of  her  adverse  inter¬ 
est  by  reference  to  the  contract  entered  into  between  her  and 
them.  Even  the  common  law  has  increasingly  recognized  that 
omissions  to  state  may  be  as  bad  as  actual -misstatements. 

G.  The  distinction  drawn  by  the  Commission  between  Peti¬ 
tioner  and  the  ordinary  dealer  who  renders  a  certain  amount  of 
investment  advice  as  a  collateral  incident  to  the  conduct  of  his 
business  and  without  charging  any  special  compensation  there¬ 
for  is  not  arbitrary,  but  is  entirely  reasonable-  While  it  is  a 
distinction  of  degree,  it  is  one  which  the  Commission  has  had  no 
particular  difficulty  in  administering.  Moreover,  the  distinc¬ 
tion  is  essential  if  there  is  not  to  be,  through  the  fiduciary 
device,  ready  evasion  of  the  rule  (which  has  been  previously 
affirmed  on  judicial  review)  that  even  an  ordinary  dealer  vio¬ 
lates  the  antifraud  provisions  if  he  sells  securities  to  customers 
at  prices  not  reasonably  related  to  the  current  market  without 
disclosing  the  absence  of  such  a  relationship.  Regardless  of 

v  what  Petitioner's  motives  may  be,  the  fact  is  that  her  charges 
are  significantly  and  admittedly  higher  than  those  charged  by 
the  ordinary  dealer.  If  Petitioner  were  such  a  dealer  herself 
and  did  not  invite  a  highly  confidential  and  fiduciary  relation¬ 
ship  on  the  part  of  clients,  she  would  at  the  very  least  have 
to  disclose,  if  she  wished  to  make  such  charges,  that  her  prices 
were  not  reasonably  related  to  the  current  market.  On  the 
other  hand,  her  assuming  a  fiduciary  position,  while  it  permits 
her  to  charge  whatever  she  likes  for  her  advisory  services,  does 
obligate  her  to  make  all  the  disclosures  traditionally  required 
of  a  fiduciary  assuming  a  position  adverse  to  his  beneficiary. 
Petitioner  cannot  have  it  both  ways;  she  must  choose. 

H.  The  Commission  has  consistently  interpreted  the  anti- 
_  fraud  provisions  of  the  -1933  and  1934  Acts  as  subjecting  a 

broker-dealer  to  complete  disclosure  requirements  whenever 
his  relations  with  his  customers  have  made  him  a  fiduciary. 

I.  Petitioner  has  violated  “willfully.”  Having  deliberately 
chosen  to  disregard  the  position  taken  by  the  Commission’s 
Division  of  Trading  and  Exchanges,  she  took  the  risk  that  the 

s 
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Commission  might  agree  with  that  position  in  a  formal  proceed¬ 
ing.  This  Court  and  others  have  emphasized  that  even  in 
criminal  cases  the  word  “willfully”  seldom  means  anything 
more  than  that  the  person  charged  with  the  duty  knows  what 
he  is  doing,  and  that  it  rarely  means  that  he  must  also  suppose 
that  he  is  breaking  the  law.  These  decisions  apply  here  a 
fortiori,  since  a  broker-dealer  revocation  proceeding  is  not 
“penal”  in  nature. 

n  - 

Petitioner’s  being  registered  under  the  Investment  Advisers 
Act  did  not  insulate  her  from  a  proceeding  against  her  broker- 
dealer  registration  under  the  Securities  Exchange  Act.  She  has 
willfully  violated  the  antifraud  provisions  in  selling  securities 
qua  dealer  without  making  the  necessary  disclosures  required  j 
of  a  fiduciary.  These  disclosures  are  required  of  a  fiduciary 
whether  or  not  the  fiduciary  status  is  based  on  the  rendering  of 
investment  advice.  Consequently  Petitioner  is  clearly  subject 
to  appropriate  action  under  the  1933  and  1934  Acts  regardless 
of  whether  she  is  also  registered  under  the  Investment  Advisers 
Act  and  may  also  have  violated  that  statute. 

Ill 

The  Commission’s  decision  that  a  revocation  order  was  in 
the  public  interest  notwithstanding  the  changes  in  her  method 
of  business  which  Petitioner  proposed  to  make  following  ; 
the  Commission’s  first  opinion  was  not  arbitrary.  A  revoca¬ 
tion  order  requires  a  finding  of  willful  violation  and  also  a  find-  t 
ing  of  public  interest.  The  Commission  found  a  willful  vio-  j 
lation  in  its  first  opinion,  and  the  legality  of  that  finding  can 
rest  only  on  the  facts  in  the  record  which  preceded  that  opinion.  ^ 
The  Commission,  however,  determined  in  its  first  opinion  that 
the  public  interest  would  not  require  revocation  of  Petitioner’s 
broker-dealer  registration  if  she  promptly  submitted  satisfac¬ 
tory  proof  that  she  had  corrected  her  methods  of  business  opera¬ 
tion  to  conform  to  the  Commission’s  views  of  the  statutory 
requirements.  Consequently,  the  Commission’s  subsequent  j 
determination  in  its  second  opinion  that  Petitioner’s  proposals 
did  not  conform  to  the  views  expressed  in  its  first  opinion  is  a 1 
determination  which  goes  to  the  question  of  public  interest 
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When  the  Supreme  Court  of  the  United  States  in  1917  passed 
for  the  first  time  on  the  constitutionality  of  one  of  our  state 
blue  sky  laws,  the  Court  took  occasion  to  express  its  agreement 
with  the  view  that  the  securities  field  by  its  nature  required 
specialized  treatment.  As  the  Court  stated: 

The  intangibility  of  securities,  they  being  representa¬ 
tives  or  purporting  to  be  representatives  of  something 
else,  of  property,  it  may  be,  in  distant  states  and  coun¬ 
tries,  schemes  of  plausible  pretensions,  requires  a  dif¬ 
ference  of  provision  and  the  integrity  of  the  securities 
can  only  be  assured  by  the  probity  of  the  dealers  in  them 
and  the  information  which  may  be  given  of  them.1* 

This  general  attitude  led  inevitably  to  specific  holdings,  both 
judicial  and  administrative,  to  the  effect  that  the  term  “fraud” 
when  used  in  specialized  securities  statutes  is  not  to  be  limited 
by  common-law  concepts.  The  New  York  Court  of  Appeals  was 
probably  the  first  court  expressly  to  announce  such  a  holding. ' 
In  discussing  the  Martin  Act  (N.  Y.  General  Business  Law,  art. 
23-A),  the  New  York  statute  which  in  general  terms  outlaws 
fraudulent  practices  in  the  sale  of  securities,  the  court  em¬ 
phasized  that  the  terms  “fraud”  and  “fraudulent  practice,” 
used  in  the  statute  without  any  definition,  should  not  be  re¬ 
stricted  by  common-law  deceit  concepts  but  should  be  construed 
to  include  “all  deceitful  practices  contrary  to  the  plain  rules 

Bev.  1025  (1942) ;  Cherrington,  op.  tit.  supra  note  13,  c.  4.  The  British  Prece¬ 
dent;  Palmer,  Securities  Legislation  in  Canada ,  20  J.  Comp.  Legls.  (3d  ser.) 
230  (1938) ;  Koch  and  Auerbach,  The  German  Company  Law  of  1981, 18  Va. 

£ <.  Rev.  850  (1932) ;  Gargas,  The  New  Company  Law  of  Holland,  13  J.  Comp. 
Legis.  (3d  ser.)  72  (1931). 

xHaU  v.  Geiger-J ones  Co.,  242  U.  S.  539,  552  (1917).  See  also  Archer  v. 
8.  E.  Cn  133  F.  2d  795,  803  (C.  A.  8, 1943),  cert,  denied,  319  U.  S.  767.  where 
the  court  stated  in  confirming  a  Commission  order  revoking  a  dealer’s 
registration : 

“The  business  of  trading  in  securities  is  one  in  which  opportunities  for 
dishonesty  are  of  constant  recurrence  and  ever  present.  It  engages  acute, 
active  minds,  trained  to  quick  apprehension,  decision  and  action.  The  Con¬ 
gress  has  seen  fit  to  regulate  this  business.  Though  such  regulation  must  be 
done  in  strict  subordination  to  constitutional  and  lawful  safeguards  of  indi¬ 
vidual  rights,  it  is  to  be  enforced  notwithstanding  the  frauds  to  be  sup¬ 
pressed  may  take  on  more  subtle  and  involved  forms  than  those  in  which 
dishonesty  manifests  itself  in  cruder  and  less  specialized  activities.” 
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of  common  honesty.”  People  v.  Federated  Radio  Corp.,  244 
N.  Y.  33, 154  N.  E.  655,  657  (1926).  4] 

The  New  York  statute  was  rudimentary  in  comparison  with 
the  federal  Acts  of  1933  and  1934.  Hie  New  York  statute  con¬ 
tained  a  few  short  sections  outlawing  fraud  in  general  terms 
and  authorizing  the  Attorney-General  to  institute  injunctive 
actions  and  criminal  proceedings  in  appropriate  cases.  The 
Securities  Act  of  1933,  by  comparison,  not  only  provides  for  in¬ 
junctive  and  criminal  actions  against  persons  guilty  of  fraud 
or  “omissions  to  state  material  facts”  in  the  sale  of  securities, ;j 
but  prescribes  an  elaborate  scheme  whereby  every  issue  of  se¬ 
curities  offered  to  the  public  by  use  of  the  mails  or  any  instru¬ 
mentality  of  interstate  commerce  (with  limited  exemptions) 
must  be  registered  with  a  Commission  newly  created  for  the  ! 
purpose,  and  must  be  sold  on  the  basis  of  a  prospectus  contain-  ; 
ing  all  material  facts  concerning  the  issue.  The  Securities  Ex¬ 
change  Act  of  1934  goes  even  further.  Whereas  the  1933  Act 
is  concerned  primarily  with  initial  flotations  of  securities,  the 
1934  Act  deals  with  subsequent  trading.  The  1934  Act  followed 
a  thorough  Senate  investigation  into  the  abuses  common  in  the 
securities  markets,  the  complexity  of  those  markets,  and  the 
need  of  investors  for  protection  against  overreaching  by  in-  j 
siders,  including  particularly  dealers  in  securities.17  Apart  from 
the  general  antifraud  provisions  in  Sections  10  (b)  and  15  (c) 
(1),  which  are  involved  .in  this  case,  that  Act,  among  other 
things,  requires  the  registration  of  all  over-the-counter  brokers 
and  dealers  who  use  the  mails  or  any  instrumentality  of  inter¬ 
state  commerce,  and  subjects  them  to  an  elaborate  system  of 
regulation  by  the  Commission  with  respect  to  such  matters  as 
net  capital  requirements,  the  keeping  of  appropriate  books  and 
records,  hypothecation  and  lending  of  customers’  securities,  and 
margin  requirements.  Moreover,  all  registered  brokers  and 
dealers  are  subject  to  a  visitorial  power  of  inspection  by  the 
Commission.15 

•  It  is  not  surprising,  therefore,  that  both  the  courts  and  the  i 
Commission  have  repeatedly  held  that  the  antifraud  provi-  ! 

17  Stock  Exchange  Practices,  Report  of  Committee  on  Banking  and  Cur¬ 
rency,  S.  Rep.  No.  1455,  73d  Cong.,  2d  Sess.  (1934). 

M  See  particularly  §§  7,  8, 15  (c)  (2),  15  (c)  (3),  17  (a),  48  Stat.  888,  888, 
897,  52  Stat.  1075, 15  U.  S.  C.  §§  7Sg,  78h,  78o  (c)  (2),  7So  (c)  (3),  78q  (a).  ! 
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sions  of  the  1933  and  1934  Acts  are  not  necessarily  limited  by 
common-law  principles.  In  Charles  Hughes  &  Co.,  Inc.  v.  S.  E. 
C.,  139 F.  2d  434, 437  (C.  A.  2, 1943),  cert,  denied,  321  U.  S.  786, 
whose  precise  holding  we  shall  have  occasion  to  discuss  later, 
Judge  Clark  stated,  after  briefly  discussing  the  law  of  fraud 
generally:  “We  need  not  stop  to  decide,  however,  how  far  com¬ 
mon-law  fraud  was  shown.  For  the  business  of  selling  invest¬ 
ment  securities  has  been  considered  one  peculiarly  in  need  of 
regulation  for  the  protection  of  the  investor.”  That  was  a  pro¬ 
ceeding  similar  to  the  case  at  bar.  The  court  affirmed  a  Com¬ 
mission  order  revoking  the  registration  of  a  broker-dealer,  and 
the  antifraud  provisions  it  was  talking  about  were  two  of  the 
three  involved  in  this  case,  Section  17  (a)  of  the  1933  Act  and 
Section  15  (c)  (1)  of  the  1934  Act  together  with  Rule  X- 
15C1-2  thereunder. 

The  third  provision  in  the  case  at  bar,  Section  10  (b)  of  the 
1934  Act  together  with  Rule  X-10B-5  thereunder,  was  held  in 
Speed  v.  Transamerica  Corp.,  71  F.  Supp.  457  (D.  Del.  1947), 
to  lay  the  foundation  for  a  statutory  civil  cause  of  action  even 
though  another  plaintiff  had  failed  in  the  same  court  in  an 
earlier  attempt  to  base  a  common-law  deceit  action  against  the 
same  defendant  on  the  identical  facts.  Geller  v.  Transamerica 
Corp.,  53  F.  Supp.  625  (D.  Del.  1943),  affd  per  curiam,  151  F. 
2d  534  (C.  A.  3,  1945). 19  See  also  Fry  v.  Shumaker ,  C.  C.  H. 
Fed.  Sec.  L.  Rep.  90,366  (E.  D.  Pa.  1947) ;  William  J.  Stelmack 
Corp.,  11  S.  E.  C.  601,  621  (1942). 

It  has  also  been  held  that  the  mail  fraud  statute  (35  Stat. 
1130,  as  amended,  Pub.  No.  772,  c.  645,  §  21,  80th  Cong.,  2d 
Sess.,  18  U.  S.  C.  §  1341)  is  not  limited  to  common-law  fraud. 
£ee  particularly  the  opinion  of  Judge  Clark  of  this  Court  in 
Deaver  v.  United  States,  81  App.  D.  C.  148,  152,  155  F.  2d 
740,  744  (1946),  cert,  denied,  329  U.  S.  766;  United  States  v. 
Groves,  122  F.  2d  87, 90  (C.  A.  2, 1941),  cert,  denied,  314  U.  S. 
670.  Since  that  statute  is  not  nearly  as  broad  as  the  1933  and 
1934  Acts  and  provides  only  for  criminal  prosecutions,  those 
holdings  should  apply  a  fortiori  in  the  present  context. 

"A  common-law  count  which  was  included  along  with  the  count  under 
Buie  X-10B—5  in  the  Speed  case,  too,  was  dismissed  on  the  authority  of  the 
GeUer  decision. 
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After  we  have  analyzed  Petitioner’s  course  of  business  we 
shall  have  more  to  say  about  the  common  law  and  the  statutes 
in  question.  Our  purpose  at  this  point  is  merely  to  place  the 
case  in  its  proper  perspective.  In  applying  the  statutes  and 
rules  to  Petitioner’s  method  of  doing  business,  we  shall  apply 
common-law  precedent  by  way  of  analogy,  and  in  construing 
the  statutory  provisions  and  rules  applied  by  the  Commission  ' 
we  shall  feel  free  to  look  to  the  common  law  of  agency  or  torts 
or  trusts  or  any  other  field.  - 

B.  As  a  fiduciary  Petitioner  may  not  sell  her  own  securities  to  her  clients 

without  their  informed  consent 

The  Commission’s  case  is  based  essentially  on  a  doctrine 
which  one  would  think  is  as  ancient  and  immutable  as  the  laws 
of  the  Medes  and  Persians.  That  doctrine  is  neither  more  nor 
less  than  this:  that  a  fiduciary  who  chooses  to  interpose  his  own 
self-interest  against  his  paramount  duty  to  his  beneficiary  by 
selling  to  his  beneficiary  his  own  goods  must  obtain  the  bene¬ 
ficiary’s  consent  based  on  a  scrupulously  full  disclosure  of  the 
fiduciary’s  adverse  interest.20 

It  could  not  be  seriously  questioned  that  a  person  in  Pe¬ 
titioner’s  position,  who  holds  herself  out  to  the  world  as  an 
investment  adviser  ready  for  compensation  to  counsel  clients  on 
their  financial  problems — with  all  the  reliance  and  confidence 
which  such  a  relationship  entails— is  a  fiduciary  of  the  highest 
order.  It  is  generally  recognized — in  fact  spokesmen  for  the 

i 

*  “No  man  can  serve  two  masters :  for  either  he  win  hate  the  one  and  lore 
the  other;  or  else  win  hold  to  the  one,  and  despise  the  other.”  6:24, 

quoted  in  Everhart  v.  Searle,  71  Pa.  256,  250  (1872).  The  court  stated: 

“All  human  experience  sanctions  the  undoubted  truth  and  purity  of  this 
philosophy,  and  it  is  received  as  a  cardinal  principle  in  every  system  of  en¬ 
lightened  Jurisprudence.”  See  also  Tisdale  v.  Tisdale,  2  Sneed  586,  64  Am. 

Dec.  775,  783  (Tenn.  1855) :  The  doctrine  in  question  “has  its  foundation, 
not  so  much  in  the  commission  of  actual  fraud,  hut  in  that  profound  knowl¬ 
edge  of  the  human  heart  which  dictated  that  hallowed  petition,  ’Lead  us 
not  into  temptation,  but  deliver  us  from  evil,*  and  that  caused  the  an¬ 
nouncement  of  the  infallible  truth,  that  *a  man  cannot  serve  two  masters/ 

The  only  difference  in  the  case  at  bar  is  that  Petitioner  is  attempting  to 
serve  at  one  and  the  same  time  her  own  interests  and  those  of  a  single 
master.  The  temptations  of  human  nature  which  underlie  the  formulation 
of  the  law  in  such  cases  are  at  least  as  strong  in  Petitioner’s  situation  as 
they  are  in  the  situation  referred  to  in  Holy  Writ. 
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investment-adviser  industry  insist — that  the  fiduciary  function 
is  the  heart  of  the  adviser-client  relationship.21 

Indeed,  we  do  not  understand  Petitioner  to  deny  that  her 
advisory  functions  make  her  a  fiduciary  Her  counsel  has  re¬ 
ferred  to  the  Memorandum  of  Agreement  as  a  “fiduciary  con¬ 
tract”  (J.  App.  139),  and  her  brief  states  (p.  21):  “The  evi¬ 
dence  shows  clearly  that  the  clients  relied  upon  the  Petitioner. 
This  necessarily  was  predicated  upon  trust  and  confidence  in 
her — otherwise  they  would  not  have  dealt  with  her  over  a  period 
of  years,  or  at  all.”  The  record  contains  testimony  by  Peti¬ 
tioner’s  clients  that  they  had  implicit  trust  and  confidence  in 
her  ( J.  App.  122, 126) ;  that  they  relied  on  her  for  investment 
advice  (J.  App.  130, 142, 149, 158, 165, 177, 185, 193) ;  and  that 
they  followed  her  recommendations  in  effecting  purchases  and 
sales  of  securities  (J.  App.  123, 130,  135-36,  147,  177).  Some 
clients  said  they  never  made  a  purchase  or  sale  except  upon 

*  “The  relationship  of  investment  counsel  to  his  client  is  essentially  a 
personal  one,  involving  trust  and  confidence.  *  *  *  We  regard  this  con¬ 
fidential  relationship  so  vital  that  we  have  set  up  many  safeguards  within 
our  own  organization.  •  »  •  This  true  professional  relationship  that 
exists  between  counsel  and  client  is  the  very  foundation  of  our  work.” 
Testimony  of  Alexander  Standish,  President,  Standish,  Racey  &  McKaye, 
Inc.,  Hearings  before  Subcommittee  of  Committee  on  Banking  and  Currency 
on  S.  3580,  76th  Cong.,  3d  Sess.  (1940)  part  2,  pp.  719-20.  This  bill  became 
the  Investment  Advisers  Act  of  1940. 

“It  is  a  personal-service  profession  and  depends  for  its  success  upon  a  close 
personal  and  confidential  relationship  between  the  investment-counsel  firm 
and  its  clients.”  Testimony  of  Charles  M.  O’Heam,  Vice  President,  Clarke, 
Sensabaugh  &  Co.,  id.  at  713. 

“In  fact,  the  very  function  of  furnishing  investment  counsel,  learning  the 
personal  and  intimate  details  of  the  financial  affairs  of  customers,  and  mak¬ 
ing  recommendations  as  to  purchases  and  sales  of  securities,  constitutes,  in 
our  opinion,  a  fiduciary  function.  If  a  broker,  who  merely  executes  a 
transaction  on  a  principal’s  order,  is  an  agent,  it  is  anomalous  to  exclude 
from  that  category  one  whose  relationship  to  a  customer  Is  much  more 
intimate  and  confidential.”  William  J.  Stelmack  Corp.,  11  S.  E.  C.  601,  618 
(1942). 

“The  mishandling  of  clients’  funds  and  securities  by  such  investment  ad¬ 
visers  as  choose  to  do  so  is  facilitated  by  the  confldental  character  of  the 
relationship  between  investment  advisers  and  their  clients.”  S.  E.  C.,  Pro¬ 
tection  of  Client s’  Securities  and  Funds  in  Custody  of  Investment  Advisers , 
Report  to  Congress  (1945)  1 

See  also  Lee,  The  Financial  House  and  Its  Customers,  15  B.  XL  L.  Rev. 
234,  esp.  237-41  (1935) ;  S.  E.  C.,  Investment  Trusts  and  Investment  Com¬ 
panies — Investment  Counsel ,  Investment  Management,  Investment  Super¬ 
visory  and  investment  Advisory  Services  (1939)  23  et  seq. 
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Petitioner’s  recommendation  (J.  App.  148-49,  165,  175,  185, 
193).  Petitioner  herself  testified  that  her  clients  followed  her 
advice  “in  almost  every  instance”  (J.  App.  110). 

If  we  correctly  understand  Petitioner’s  contention,  it 
amounts  to  the  rather  remarkable  proposition  that,  while  she 
is  a  fiduciary  in  so  far  as  she  renders  advice  to  her  clients  (Pet. 
Br.  63),  she  reverts  in  some  manner  to  a  trader  at  arm’s  length 
when  she  occupies  her  other  role  of  dealer  selling  securities  to 
her  clients  as  “principal” — the  very  same  clients  whom  she  has 
advised  in  her  admittedly  fiduciary  capacity  to  purchase  the 
very  same  securities!  We  are  confident  that  this  proposition 
needs  no  labored  reply,  or  any  reply  at  all.  Long  before  the 
statutes  here  in  question  were  dreamed  of,  the  common  law 
would  have  looked  with  horror  upon  an  attempt  to  create  such 
a  schizophrenic  legal  personality.2* 

It  is  equally  clear  hornbook  law  that  a  person  who  does  oc¬ 
cupy  a  fiduciary  position  may  not  deal  with  his  principal  or 
beneficiary  without  the  latter’s  informed  consent.  The  Re¬ 
statement  of  Trusts  states  (§  170  (2)) : 

The  trustee  in  dealing  with  the  beneficiary  on  the  trus¬ 
tee’s  own  account  is  under  a  duty  to  the  beneficiary  to 
deal  fairly  with  him  and  to  communicate  to  him  all 
material  facts  in  connection  with  the  transaction  which 
the  trustee  knows  or  should  know.28 
And  the  Restatement  of  Agency  puts  the  rule  this  way  as  it 
affects  an  ordinary  agent,  who  does  not  occupy  nearly  as  strong 
a  fiduciary  position  as  someone  like  Petitioner: 

§23.  One  whose  interests  are  adverse  to  those  of 
another  may  be  authorized  to  act  on  behalf  of  the  other; 

sWe  may  assume  that  a  person  registered  both  as  a  dealer  and  as  an 
investment  adviser  will  not  necessarily  be  a  fiduciary  as  to  customers  for 
whom  he  does  not  act  as  adviser.  Here,  however,  except  for  one  or  two 
brokerage  customers,  the  respondent  acts  as  investment  adviser  for  all  ho* 
clients.  See  note  3,  supra. 

*  Comment  u  on  this  section  states:  “If  the  trustee  acquires  such  an 
interest  [in  the  trust  property]  with  the  consent  of  the  beneficiary ,  the  trans¬ 
action  cannot  be  set  aside  by  the  beneficiary  if  the  beneficiary  was  not 
under  an  incapacity,  and  had  knowledge  of  his  legal  rights  and  of  all 
the  material  facts  which  the  trustee  knew  or  should  have  known,  unless  the 
trustee  reasonably  believed  that  the  beneficiary  knew  them  *  *  •.*” 
[Italics  supplied.] 


it  is  a  breach  of  duty  for  him  so  to  act  without  reveal¬ 
ing  the  existence  and  extent  of  such  adverse  interests. 

§  389.  Unless  otherwise  agreed,  an  agent  is  subject 
to  a  duty  not  to  deal  with  his  principal  as  an  adverse 
party  in  a  transaction  connected  with  his  agency. 

§  390.  An  agent,  in  dealing  with  the  principal  on  his 
own  account  in  regard  to  a  subject  matter  as  to  which 
»  he  is  employed,- is  subject  to  a  duty  to  deal  fairly  with 
the  principal  and  to  communicate  to  him  all  material 
facts  in  connection  with  the  transaction  of  which  he 
has  notice,  unless  the  principal  has  manifested  that  he 
knows  such  facts  or  that  he  does  not  care  to  know  of 
them.  [See  also  Comment  a.] 24 

These  requirements  have  nothing  to  do  with  good  or  bad 
motive.  Where  a  fiduciary  or  agent  seeks  to  occupy  a  dual  role, 
the  law  does  not  require  proof  of  actual  abuse.  The  law  guards 
against  the  potentiality  of  abuse  which  is  inherent  in  a  situation 
presenting  conflicts  between  self-interest  and  loyalty  to  a  prin¬ 
cipal  or  beneficiary.  As  the  Supreme  Court  said  long  ago,  the 
law  “acts  not  on  the  possibility,  that,  in  some  cases  the  sense 
of  *  *  *  duty  may  prevail  over  the  motives  of  self-in¬ 
terest,  but  it  provides  against  the  probability  in  many  cases, 
and  the  danger  in  all  cases,  that  the  dictates  of  self-interest  will 
exercise  a  predominant  influence,  and  supersede  that  of  duty.” 
Michoud  v.  Girod,  4  How.  503, 554  ( 1846) .  Later  the  Supreme 
Court  stated  of  an  agent  that,  if  he  “acquires  any  interest  ad¬ 
verse  to  his  principal  without  a  full  disclosure,  it  is  a  betrayal 
of  his  trust  and  a  breach  of  confidence,  and  he  must  account  to 
his  principal  for  all  he  has  received.”  United  States  v.  Carter , 
217  U.  S..286,  306  (1910).  See  also  Restatement  of  Agency 
§  389,  Comment  c. 

In  the  securities  field  it  has  been  specifically  held  that  the 
application  of  the  doctrine  is  not  dependent  upon  proof  that 
the  fiduciary  charged  the  principal  an  unfair  price  or  took  an 
unreasonable  spread.  The  quite  separate  doctrine  has  been 
established  by  the  Commission  in  a  long  line  of  cases,  and  has 
been  confirmed  on  judicial  review,  that  even  an  ordinary  dealer 
violates  the  antifraud  provisions  if  he  charges  a  price  bearing 

“We  deal  later  (in  Part  I-E  of  this  brief)  with  Petitioner’s  argument 
that  Petitioner  has  escaped  these  roles  by  obtaining  her  clients’  consent  to 
her  acting  as  “principal.  ” 


do  reasonable  relationship  to  the  current  market  without  dis¬ 
closing  that  fact.  Charles  Hughes  &  Co.,  Inc.  v.  S.  E.  C.,  139 
F.  2d  434  (C.  A.  2,  1943),  cert,  denied,  321  U.  S.  786  (1944)  * 
The  standard  of  conduct  which  the  law  imposes  upon  a  fidu¬ 
ciary  is  a  good  deal  stricter.  In  Robertson  v.  Chapman,  152 
U.  S.  673, 681  (1894),  the  Supreme  Court  stated,  in  holding  that 
an  agent  who  purchases  his  principal’s  property  for  himself 
must  account  for  any  profit  realized  by  him  on  resale:  “And 
this  will  be  done  upon  the  demand  of  the  principal,  although  it 
may  not  appear  that  the  property,  at  the  time  the  agent  fraudu¬ 
lently  acquired  it,  was  worth  more  than  he  paid  for  it.”  See 
also  Tate  v.  Williamson,  L.  R.  2  Ch.  55,  65  (1866) ;  William  J- 
Stelmack  Corp.,  11  S.  E.  C.  601, 621  (1942). 

C.  The  disclosure  of  adverse  interest  necessary  for  informed  consent  in¬ 
cludes  not  only  the  fiduciary’s  capacity,  but  also  the  cost  of  the  property  j 

he  sells  and  its  current  market  price 

First:  The  client’s  or  beneficiary’s  consent  must  be  an  I 
informed  consent  before  the  fiduciary  may  sell  him  the  fidu- ; 
ciary’s  own  property.  The  fiduciary’s  obligation  of  disclosure 
cannot  be  satisfied,  as  Petitioner  contends,  by  a  mere  contract 
provision  reciting,  as  does  Petitioner’s  Memorandum  of  Agree¬ 
ment  (J.  App.  247,  par.  (i))  that  “Company,  when  acting  as 
investment  adviser,  shall  act  as  Principal  in  every  such  trans¬ 
action,  except  as  otherwise  agreed.”  All  that  such  a  limited 
consent  does  (even  if  it  be  assumed  that  this  is  adequate  dis¬ 
closure  so  far  as  capacity  is  concerned)  is  to  permit  the  fiduciary 
qua  fiduciary  to  sell  to  the  beneficiary;  it  does  not  make  him 
any  the  less  a  fiduciary.  Petitioner  confuses  two  distinct  rules. 
One,  as  exemplified  by  Section.  389  of  the  Restatement  of 
Agency  (quoted  supra  page  25),  is  that  an  agent  (or  other 
fiduciary)  cannot  take  an  adverse  position  to  his  principal  or 
beneficiary  in  the  first  instance  unless  he  obtains  the  latter’s 
consent.  However,  the  fact  that  an  agent  or  fiduciary  is  per¬ 
mitted  by  his  principal  or  beneficiary  to  take  an  adverse  posi¬ 
tion  does  not  alter  his  status  as  an  agent  or  fiduciary;  for  an 
agent  or  fiduciary  (this  is  the  second  rule)  may  have  an  adverse 
interest  in  transactions  with  his  principal  or  beneficiary  under 

_  T 

*  We  are  afraid  that  henceforth  this  opinion  of  the  Court  of  Appeals  for 
the  Second  Circuit  will  have  to  be  known  as  the  first  Hughes  case.  The  two 
firms  are  entirely  distinct  ^ 

'  **  *  •  *  •  '  i 
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certain  circumstances,  namely,  where  the  transaction  is  sur¬ 
rounded  by  safeguards  that  will  assure  performance  by  the 
agent  or  fiduciary  of  his  duty  of  loyalty  to  the  interests  of  his 
principal  or  beneficiary.  This  rule  is  elaborated  in  these  words 
in  Comment  a  on  Section  390  of  the  Restatement  of  Agency: 

a.  Facts  to  be  disclosed. — One  employed  as  agent  vio¬ 
lates  no  duty  to  the  principal  by  acting  for  his  own  bene¬ 
fit  if  he  makes  a  full  disclosure  of  the  facts  to  an 
acquiescent  principal  and  takes  no  unfair  advantage  of 
him.  Before  dealing  with  the  principal  on  his  own  ac¬ 
count,  however,  an  agent  has  a  duty,  not  only  to  make 
no  misstatements  of  fact,  but  also  to  disclose  to  the  prin¬ 
cipal  all  material  facts  fully  and  completely.  A  fact  is 
material  within  the  meaning  of  the  rule  stated  in  this 
Section  if  it  is  one  which  the  agent  should  realize  would 
be  likely  to  affect  the  judgment  of  the  principal  in  giv¬ 
ing  his  consent  to  the  agent  to  enter  into  the  particular 
transaction  on  the  specified  terms.  Hence ,  the  disclo¬ 
sure  must  include  not  only  the  fact  that  the  agent  is 
acting  on  his  own  account  ( see  §  389),  but  also  all  other 
facts  which  he  should  realize  have  or  are  likely  to  have 
a  bearing  upon  the  desirability  of  the  transaction  from 
'  the  viewpoint  of  the  principal  ”  [Italics  supplied.] 28 

Second:  What,  then,  needs  to  be  disclosed  in  addition  to  ca¬ 
pacity  before  a  fiduciary  may  obtain  the  informed  consent  of 
his  beneficiary  or  client  to  the  fiduciary’s  taking  an  adverse 
position? 

The  first  essential  item  of  disclosure  at  common  law  is  the 
fiduciary’s  cost  (or,  in  the  case  of  a  purchase  from  a  client  or 
beneficiary,  the  fiduciary’s  resale  price  where  known).  In 
the  leading  case  of  Old  Dominion  Copper  Mining  and  Smelting 
Company  v.  Bigelow ,  188  Mass.  315,  74  N.  E.  653,  658  (1905), 
the  court,  referring  to  the  duty  of  disclosure  resting  upon  a 
promoter  selling  his  own  real  estate  to  the  plaintiff  corporation, 
held  that  “he  was  bound  to  disclose  all  facts  known  to  him  ma¬ 
terial  in  the  sale”  and  that  “the  price  at  which  the  property  had 
been  recently  bought  with  a  view  to  reselling  it  to  the  plaintiff 

*  The  Commission  held  to  the  same  effect  in  William  J.  Stelmack  Corp., 
11 S.  E.  a  601, 618  (1942). 


corporation  was  at  any  rate  a  material  fact  which  he  was  bound 
to  disclose.”  See  also  Erlanger  v.  New  Sombrero  Phosphate 
Co.,  3  App.  Cas.  1218  (H.  L.  1878) .  This  rule  has  been  applied 
with  full  force,  both  judicially  and  by  the  Commission,  in  the 
securities  field.  In  Norris  v.  Beyer,  124  N.  J.  Eq.  284, 1  A.  2d 
460, 461  (1938),  the  court,  in  holding  that  the  profit  made  by  a 
securities  firm  acting  as  “investment  counsel”  was  a  secret 
profit,  relied  on  the  fact  that,  although  the  customer  knew  the 
firm  was  making  some  commission,  the  firm  never  told  the 
customer  the  amount  of  its  profit  or  the  rate.  Citing  this  case, 
the  Commission  stated  in  AUender  Co.,  Inc.,  9  S.  E.  C.  1043, 1054 
(1941),  in  speaking  of  an  agent  who  was  selling  its  own  goods  to 
a  client: 

It  was  under  a  duty  to  disclose  fully  and  completely 
all  material  facts,  including  the  price  it  paid  for  the  se¬ 
curities.  Its  failure  to  do  so  was  fraudulent.  Its  profits 
were  secret  profits  and  its  failure  to  disclose  them  was 
also  fraudulent.  The  customers’  knowledge  that  the  re¬ 
spondent  was  making  some  profit  did  not  constitute  ade¬ 
quate  disclosure  *  *  *. 

The  same  principles  were  reiterated  in  William  J.  Stdmack 
Carp.,  11  S.  E.  C.  601,  618-20  (1942),  which  (like  the  case  at 
bar)  involved  a  broker-dealer  who  was  rendering  investment 
advice  for  compensation.  “Included  in  the  facts  which  must 
be  thus  disclosed,”  the  Commission  stated,  “is  the  price  paid 
by  the  agent  for  the  property  which  he  sells  to  the  principal  as 
an  adverse  party,  and  the  price  he  receives  for  property  he  buys 
from  the  principal”  27 

Although  disclosure  of  cost  is  somewhat  less  significant  in  the 
case  of  securities,  which  are  fungibles,  than  in  the  case  of  real 

i 

estate,  for  example,  it  is  still  of  importance  for  a  number  of 
reasons,  at  least  in  the  over-the-counter  market.  The  over- 
the-counter  market  is  not  conducted  on  an  auction  basis  like 
the  exchange  markets.  It  knows  no  ticker  tape.  The  prices 


”  See  also  Restatement  of  Agency  $  390,  Comment  a.  Illustration  2; 

“P  employs  A  to  purchase  a  suitable  manufacturing  site  for  him.  A  owns 
one  which  is  suitable  and  sells  it  to  P  at  the  fair  price  of  $25,000,  telling  P 
all  relevant  facts  except  that,  a  short  time  previously,  he  purchased  the  land 
for  $15,000.  The  transaction  can  be  rescinded  by  P.” 
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at  which  actual  transactions  are  effected  are  difficult  to  deter¬ 
mine  even  by  dealers  in  that  market,  and  are  impossible  to  de¬ 
termine  by  public  investors.  As  the  Commission  had  occasion 
to  state  in  a  1936  report  directed  by  the  Congress: 

The  over-the-counter  markets,  in  general,  are  the  un¬ 
organized  markets  in  which  there  are  meetings  of  indi¬ 
vidual  supply  and  demand  as  contrasted  with  the 
organized  markets  on  exchanges  where  there  are  meet¬ 
ings  of  collective  supply  and  demand.  Over-the-counter 
'  transactions  take  place  in  the  offices  of  brokers  and 
dealers  and  do  not  involve  the  trading  facilities  of  an 
exchange. 

In  the  exercise  of  its  proper  function,  an  exchange,  in 
theory,  furnishes  a  public  market  where  buyers  and 
sellers  concentrate  and  where  transactions  are  effected  as 
a  result  of  the  meeting  of  the  highest  bid  and  the  lowest 
offer  under  auction  rules.  In  contrast,  the  over-the- 
counter  market  does  not  provide  the  same  facilities  for 
the  concentration  of  buyers  and  sellers  in  a  particular 
place.  Each  dealer  is  the  market  for  his  clientele;  each 
broker  seeks  to  execute  his  orders  wherever  he  deems 
best.  Hence,  the  over-the-counter  market  affords  no 
single  place  for  the  public  meeting  of  supply  and  demand 
and  frequently  the  price  at  which  a  transaction  is  effected 
does  not  result  from  the  meeting  of  the  highest  bid  and 
the  lowest  offering.  Transactions  are  negotiated  pri- 
\  vately  and  are  ordinarily  known  only  to  the  parties 

involved. 

•  -  •>(  .1*  •  ;  »  ■ 

No  record  is  published  of  transactions  effected  in  over- 
the-counter  markets.  There  are  no  ticker  services  or 
central  agencies  where  the  investing  public  can  check 
the  prices  at  which  securities  have  sold.  Brokers  and 
dealers,  however,  who  transact  business  in  the  over-the- 
counter  markets,  generally  know  from  experience  the 
firms  specializing  in  securities  in  which  they  are  inter¬ 
ested.  Some  dealers  circulate  bid  and  asked  quotations 
among  other  dealers  and  brokers  for  the  purpose  of  stim¬ 
ulating  business,  and  private  services  also  enable  over- 
the-counter  houses  to  make  their  quotations  available  to 
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one  another.  The  investing  public  derives  some  infor¬ 
mation  from  the  newspapers  with  regard  to  over-the- 
counter  quotations.  These  quotations  are  procured 
from  brokers  and  dealers  or,  in  the  largest  financial 
centers,  from  organizations  of  brokers  and  dealers. 
While  of  value  to  the  investor,  they  are  necessarily  lim-' 
ited  in  scope.  They  do  not  purport  to  represent  the 
highest  bids  and  the  lowest  offerings  available  at  the 
time  they  are  secured,  but  merely  bids  and  offers  be¬ 
tween  which  it  is  believed  that  business  may  be  trans¬ 
acted.  From  these  facts  it  is  apparent  that  the  nonpro¬ 
fessional  investor  in  the  over-the-counter  market  is 
chiefly  dependent  for  his  knowledge  of  prices  and  quota?- 
tions  upon  the  house  with  which  he  deals,  [Italics 
supplied.] 28 

Moreover,  securities  traded  solely  over  the  counter  are  apt 
to  be  traded  less  frequently  than  those  listed  on  an  exchange. 
In  such  circumstances  disclosure  of  cost  by  a  fiduciary  selling  hid 
own  securities  to  his  beneficiary  acts  as  a  form  of  safety  valve 
upon  the  amount  which  the  beneficiary  may  be  willing  to  pay; 
it  will  at  least  put  the  beneficiary  on  his  guard  where  the 
fiduciary's  cost  is  substantially  less  than  the  current  “asked 
price”  for  the  security  in  the  over-the-counter  market.  More¬ 
over,  the  beneficiary  is  entitled  to  know  whether  the  fiduciary 
is  consistently  selling  to  him  securities  on  which  the  fiduciary 
has  made  a  substantial  profit;  regardless  of  whether  the  market 
has  gone  up  since  those  securities  were  acquired  by  the  fiduciary, 
such  information  may  well  have  a  bearing  on  the  over-all  com¬ 
pensation  which  the  beneficiary  is  willing  to  pay  the  fiduciary. 

In  addition  to  disclosure  of  cost,  however,  there  is  in  the 

i 

securities  field  another  criterion  of  adverse  interest  which  may 
well  be  more  significant.  That  criterion  is  the  current  market 
price — namely,  the  best  available  bid  or  offer  (depending  on 
whether  the  beneficiary  is  selling  or  buying)  which  the  fiduciary 
is  able  to  discover  in  the  exercise  of  reasonable  diligence.  Of 
course,  it  is  not  essential  to  disclose  the  best  available  market 
price  unless  it  is  more  favorable  than  the  price  at  which  the 

*S.  E.  C.,  Report  on  the  Feasibility  and  Advisability  of  the  Complete 
Segregation  of  the  Functions  of  Dealer  and  Broker  (1986)  65-66. 
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fiduciary  proposes  to  buy  from  or  sell  to  his  beneficiary.  Fur¬ 
thermore,  disclosure  of  cost  and  market  will  normally  be  the 
same  where  (as  in  many  of  Petitioner’s  transactions)  the  fiduci¬ 
ary  effects  an  approximately  contemporaneous  purchase  from 
another  dealer  to  offset  a  sale  to  a  client.  -  However,  where  the 
fiduciary  has  held  a  security  in  inventory  for  some  time  before 
selling  it  to  a  client,  the  fiduciary’s  cost,  though  still  significant, 
is  of  secondary  importance,  and  disclosure  of  cost  alone  without 
disclosure  of  current  market  may  be  .positively  misleading. 
Suppose,  for  example,  the  fiduciary  paid  10  for  a  security  in 
inventory  and  is  charging  the  client  8,  but  the  current  market 
is  6;  disclosure  of  cost  alone  would  indicate  that  the  client  is 
getting  a  bargain,  whereas  in  fact  he  is  being  cheated. 

The  fact  situations  which  have  been  dealt  with  by  the  courts 
have  related  for  the  most  part  to  unique  properties  rather  than 
properties  having  a  readily  ascertainable  market  value,  and 
generally  relief  has  been  based  on  failure  to  disclose  the  fact 
that  the  fiduciary  was  selling  for  his  own  account  or  to  disclose^ 
the  amount  of  his  cost  or  profit.  However,  even  in  these  situ¬ 
ations  the  courts  have  recognized  that  the  fiduciary  is  under 
a  duty  to  obtain  or  dispose  of  the  property  for  his  principal  at 
the  best  price  discoverable  in  the  exercise  of  reasonable  dili¬ 
gence.  Thus,  in  a  case  in  which  an  agent  managed  to  arrange 
a  sale  by  his  principal  in  the  form  of  a  sale  to  the  agent  rather 
than  through  the  agent,  and  then  resold  to  a  third  person  with 
whom  he  had  previously  been  negotiating  without  making 
appropriate  disclosure  to  his  principal,  the  court  stated: 
“Whether  the  sale  be  made  to  a  third  person  or  to  the  agent 
himself,  the  agent  is  guilty  of  fraud  where  he  fails  to  communi¬ 
cate  to  his  principal  the  fact  that  a  more  advantageous  price 
can  be  procured  than  that  at  which  the  sale  is  actually  made, 
for  the  reason  that  the  duty  of  loyalty  imposes  upon  the  agent 
the  obligation  to  inform  his  principal  of  all  facts  affecting  his 
rights  or  interests.”  Doyen  v.  Bauer,  211  Minn.  140,  300 
N.  W.  451, 455  (1941).  Again,  in  Rodman  v.  Manning,  53  Ore. 
336, 99  Pac.  657  (1909),  thexcourt  stated:  “When  an  agent  em¬ 
ployed  to  sell  land  becomes  himself  the  purchaser  by  making  a 
contract  with  his  principal,  from  whom  he  conceals  the  fact 
that  a  greater  price  may  be  obtained  from  another  person,  he 
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is  guilty  of  such  fraud  as  will  justify  a  violation  of  the  agree¬ 
ment.”  * 

In  the  securities  field  the  current  market  assumes  even 
greater  importance  because  of  -the  fact  that  securities  have  no 
inherent  value  stemming  from  their  capacity  directly  to  satisfy 
human  wants.  The  value  of  securities  rests  mainly  on  the 
fact  that  they  can  be  converted  into  money.  Indeed,  the  Su¬ 
preme  Court  has  referred  to  securities  as  “the  equivalent  of 
money.”  Geddes  v.  Anaconda  Cojyper  Mining  Co.,  254  U.  S. 
590,  598  (1921) ;  see  also  Venner  v.  Southern  Pacific  Co.,  279 
Fed.  832,  843  (C.  A.  2,  1922)  (where  the  court  talked  of  “the 
practical  equivalence  of  [marketable]  stocks  to  cash”) ;  Bade 
<fc  Means,  The  Modem  Corporation  and  Private' Property 
(1934)  287,  306-07.  Therefore,  one  of  the  best  tests  of  the 
value  of  securities  is  their  market  price.30  This  is  also  reflected 

*  See  also  Van  Dusen  v.  Bigelow ,  13  N.  D.  277,  100  N.  W.  723,  724-25 
(1904)  (an  agent’s  failure  to  disclose  the  existence  of  a  $1,400  offer  for  land 
he  bought  from  the  principal  for  $900  was  termed  a  “fraudulent  conceal¬ 
ment”)  ;  Ridgeway  v.  McGuire ,  176  Ore.  428,  158  P.  2d  893,  895-96  (1945) 
(where  a  real  estate  broker’s  employee  purchased  premises  from  the  broker’s 
principal,  failure  to  disclose  that  a  greater  price  could  be  obtained  by  sub¬ 
dividing  the  property  was  held  to  constitute  “fraud  in  law,  for  which  the 
broker  is  liable  in  damages”)  ;  Berkeley  Sulphur  Springe  v.  Liberty ,  10  X.  J. 
Misc.  1067, 162  AtL  191, 192  (Ch.  1932)  (a  broker  employed  to  sell  property 
“is  in  duty  bound  to  disclose  the  best  price  obtainable”) ;  Restatement  of 
Agency  §  390,  Comment  a.  While  an  these  cases  happened  to  involve 
purchases  by  the  agent,  there  seems  to  be  no  reason  why  they  should  not 
apply  equally  in  principle  to  require  disclosure  of  the  best  price  obtainable 
'  in  the  exercise  of  reasonable  diligence  in  the  case  of  sales  by  an  agent  or 
other  fiduciary.  In  the  case  at  bar,  while  Petitioner  both  bought  and  sold 
as  “principal,”  the  order  for  proceeding  refers  only  to  sales  by  her  to  clients. 
Of  course,  everything  said  about  her  failure  to  disclose  cost  or  market  in 
making  a  sale  applies  equally  in  principle  to  her  failure,  in  the  case  of 
purchases  from  her  clients,  to  disclose  her  resale  price  (where  known)  or  the 
best  available  current  bid. 

“  As  the  Court  of  Appeals  for  the  Second  Circuit  has  stated  in  discussing 
the  over-the-counter  securities  market,  “  ‘asked’  prices  are  a  measure  of 
the  most  sanguine  opinions  about  the  security;  sellers  can  ask  no  more.” 
Rice  v.  Eisner,  16  P.  2d  358,  361  (1926),  cert,  denied ,  273  U.  S.  764.  Indeed, 
intrinsic  or  other  value  will  be  generally  considered  in  the  case  of  se¬ 
curities  only  when  there  is  no  market  value.  Cf.  Virginia  v.  West  Virginia, 
288  U.  S.  202  (1915) ;  12  Fletcher,  Cyclopedia  of  Corporations  (1932)  679. 
Likewise  it  is  the  vital  importance  of  market  price  which  is  the  basis  for 
the  cases  in  tbi«  Court  and  others  bolding  that  manipulation  of  the  market 
is  a  fraud.  See  Harper  v.  Crenshaw ;  65  App.  D.  C.  239,  82  F.  2d  845  (1986), 
cert,  denied,  298  U.  S.  685  (both  majority  and  dissenting  opinions  support  our 
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in  the  court’s  opinion  in  the  first  Hughes  case,  where  Judge 
Clark  stated  (139  F.  2d  at  437) :  “The  essential  objectives  of 
securities  legislation  is  to  protect  those  who  do  not  know  market 
conditions  from  the  overreachings  of  those  who  do.  Such  pro¬ 
tection  will  mean  little  if  it  stops  short  of  the  point  of  ultimate 
consequence,  namely,  the  price  charged  for  the  securities.”  n 

To  summarize,  the  minimum  disclosure  which  the  law  re¬ 
quires  of  a  fiduciary  who  chooses  to  sell  his  own  securities  to  his 
principal  (or  buy  securities  from  his  principal  for  his  own  ac¬ 
count)  is,  as  stated  in  the  release  published  by  the  Commission 
on  February  5,  1945  (J.  App.  254-58),  “(a)  the  capacity  in 
which  the  investment  adviser  proposes  to  act,  (b)  the  cost  to 
the  adviser  of  any  security  which  he  proposes  to  sell  to  his 
client  (or,  if  he  proposes  to  buy  a  security  from  his  client  and 
knows  or  is  reasonably  certain  of  the  price  at  which  it  is  to  be 
resold,  a  statement  of  that  price),  and  (c)  the  best  price  at 
which  the  transaction  could  be  effected  by  or  for  the  client 
elsewhere  if  such  price  is  more  advantageous  to  the  client  than 
the  actual  purchase  or  sale  price.” 82 

Third:  Petitioner  insists  that  the  authorities  do  not  support 
the  Commission's  position  that  there  must  be  disclosure  of  cost 
and  market  where  the  fiduciary  agrees  with  his  client  or  bene¬ 
ficiary  that  the  former  may  sell  his  own  securities  to  the  latter 
as  “principal”  (Pet.  Br.  64-66).  We  submit  that  the  cases  do 
support  our  construction.  For  example,  in  both  the  Berkeley 
Sulphur  Springs  case  and  the  Rodman  case,  supra,  pages  32-33, 
the  plaintiff  himself  suggested  a  principal  transaction  with  the 

view) ;  Otis  A  Co.  v.  S.  E.  C.,  106  P.  2d  579,  583  (C.  A.  6, 1939) ;  United  States 
Y.  Brown ,  5  F.  Supp.  81  (S.  D.  N.  Y„  1933),  affd,  79  P.  2d  321  (C.  A.  2, 1935), 
cert,  denied,  296  U.  S.  650;  Harris  v.  United  States,  48  P.  2d  771  (C.  A.  9, 
1931) ;  Kopald-Quinn  A  Co.  v.  United  States,  101  P.  2d  628,  631-32  (C.  A.  5, 
1989),  cert,  denied,  307  U.  S.  628;  Rem  v.  De  Berengcr,  3  Maule  &  S.  67, 
105  Eng.  Reprint  536  (K.  B.  1814)  ;  Scott  v.  Brown,  [1892]  2  Q.  B.  D.  724; 
Berle,  Stock  Market  Manipulation,  78  Col.  L.  Rev.  393  (1938). 

*  We  shall  have  more  to  say  later  about  the  relationship  between  the  doc¬ 
trine  of  the  first  Hughes  case  and  the  Commission’s  position  in  the  present 
case,  and  how  essential  it  is  that  that  position  be  sustained  if  the  doctrine 
of  the  first  Hughes  case  is  not  to  be  subject  to  ready  evasion. 

“  There  can  be  no  question  here  whether  disclosure  of  either  cost  or  market 
would  preclude  the  necessity  for  disclosing  the  other ;  for,  as  we  shall  show 
below.  Petitioner  has  disclosed  neither. 
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defendant,  who  was  subsequently  subjected  by  the  court  to  an 
agent's  duty  of  full  disclosure.  The  English  case  of  Tate  v. 
Williamson,  L.  R.  2  Ch.  55  (1866),  illustrates  the  traditional 
strictness  with  which  the  common  law  views  transactions  by 
one  in  a  fiduciary  position  with  the  person  to  whom  he  owes 
fiduciary  obligations.  There  a  young  man  two  years  past  his 
majority,  who  was  pressed  for  payment  of  his  college  debts,3* 
sold  his  moiety  in  certain  mining  lands  which  he  had  in¬ 
herited  to  a  nephew  of  a  great-uncle  to  whom  he  had  turned 
for  advice  and  assistance.  The  purchaser  obtained  an  esti¬ 
mate  that  the  mines  were  worth  £20,000.  He  then  offered 
the  young  man  £7,000  for  his  moiety  without  communicating 
to  him  the  valuation.  The  offer  was  accepted  and  after 
the  young  man's  death  his  father  sued  the  purchaser  and 
obtained  rescission.  The  following  language  from  the  opin¬ 
ion  of  Lord  Chelmsford  (at  65)  indicates  how  far  the  court 
regarded  the  defendant's  fiduciary  obligation  as  extending  be¬ 
yond  disclosure  of  the  fact  (clearly  known  to  the  seller  of  the 
property)  that  the  fiduciary  was  buying  it  for  his  own  account: 

Having  stated  my  opinion  with  regard  to  the  duty 
cast  upon  the  Defendant  to  communicate  Cope's  valua¬ 
tion  to  the  intestate,  it  seems  unnecessary  to  pursue  the 
case  further.  The  fair  dealing,  in  other  respects,  of  the 
Defendant  during  the  negotiation,  and  before  the  agree¬ 
ment  was  signed,  becomes  almost  irrelevant.  The  re- 
•  fusal  of  the  solicitors  to  proceed  with  the  agreement  un¬ 
less  the  young  man  had  some  legal  assistance,  the  rec¬ 
ommendation  of  the  Defendant  that  the  intestate  should 
‘  apply  to  his  father  for  advice,  the  opportunity  afforded 
him  pending  the  negotiation  of  consulting  any  friends 
who  were  capable  of  advising  him,  the  reference  to  Mr. 
Payne,  whether  merely  for  the  purpose  of  completing 
the  agreement,  or  to  afford  the  intestate  an  opportunity 
of  obtaining  his  opinion  as  to  the  value,  all  these  con¬ 
siderations  are  of  no  consequence,  when  once  it  is  estab- 

•  ,  j. 

"The  gentleman  In  question  was  apparently  something  of  a  prodigal, 
because  it  is  chronical  that  he  failed  to  win  his  degree  with  his  class  at 
Oxford,  left  the  institution  in  heavy  debt,  and  soon  met  his  end  as  a  result 
of  delirium  tremens. 
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lighed  that  there  was  a  concealment  of  a  material  fact, 
which  the  Defendant  was  bound  to  disclose.*4 

Moreover,  even  insofar  as  it  may  not  be  clear  in  certain  of 
the  eases  we  have  cited  that  the  fiduciary  did  disclose  the  fact 
that  he  was  buying  or  selling  for  his  own  account,  the  language 
of  the  courts  as  to  the  necessity  of  disclosing  all  material  facts 
bearing  upon  adverse  interest  (such  as  cost  and  market)  cannot 
be  dismissed  as  mere  verbiage.  Nor  can  we  disregard  Section 
390  of  the  Restatement  of  Agency;  Petitioners  view  gives  ef¬ 
fect  only  to  Section  389  (pp.  25-26, 28,  supra).  Indeed,  the  posi¬ 
tion  Petitioner  maintains  is  worse  than  inconsistent  with  the 
authorities;  it  is  completely  without  logic.  It  amounts  to 
this:  that  it  is  only  where  a  fiduciary  dealing  for  his  own 
account  chooses  not  to  disclose  his  capacity  that  he  must  dis¬ 
close  cost,  current  market  and  capacity. 

Actually  the  case  at  bar  is  even  stronger  than  Tate  v.  Wil¬ 
liamson  and  similar  cases;  for  here  Petitioner  has  not  effected 
*n  isolated  transaction  but  is  in  a  position  of  obtaining  her 
clients’  confidence  and  advising  them  as  to  their  investments 
continually  over  long  periods  of  time ,  all  the  while  that  she  is 
dealing  with  them  as  "principal.”  It  is,  of  course,  possible  for 
a  person  who  has  acted  as  agent  in  the  past  to  make  a  clean 
break  with  his  principal  and  shift  to  a  principal-and-principal 
basis  in  future  dealings,  although  even  there  the  agent  has  the 
burden  of  proof  "to  bring  such  ehange  to  the  attention  of  his 
principal  in  such  a  manner  as  to  avoid  all  chance  of  misunder¬ 
standing.”  Smokeless  Fuel  Co.  v.  Western  United  Carp ,  19 
P.  2d  834, 836  (C.  A.  4, 1927).  In  that  kind  of  case  obviously 
a  clear  disclosure  of  the  ehange  in  capacity  is  all  that  is  required 
with  respect  to  transactions  occurring  thereafter.  But  that 
kind  of  case  must  be  dearly  distinguished  from  the  situation 

*  See  also  Hotchkiss  v.  Fischer ,  136  Kan.  r>80,  16  P.  2d  P31  (1832) ;  SiU 
v.  Hall,  m  Ma as.  253,  77  N.  E.  881  (1806) ;  Reed  v.  A.  E.  Lime  Co ..  266 
lias*.  442, 192  N.  E.  918  <1928).  In  Hotchkiss  v.  Fischer  there  was  no  ques¬ 
tion  bnt  that  the  corporate  director  was  acting  for  Ms  own  account  in 
purchasing  the  plaintiff  stockholder’s  shares,  but  the  court  held  that  he 
had  violated  his  fiduciary  obligations  In  failing  to  give  the  plaintiff  a  full 
and  dear  explanation  of  all  material  facts  bearing  upon  the  value  of  her 
shares  and  this  notwithstanding  the  fact  that  he  had  furnished  her  with 
a  financial  statement  and  some  general  information  and  had  truthfully 
answered  all  the  questions  she  had  asked. 
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where  an  agent  or  fiduciary,  while  maintaining  that  position, 
-attempts  also  to  take  an  adverse  position  with  his  principal  or 
beneficiary.  The  difficulty  with  Petitioner’s  position  is  in  large 
measure  that  she  confuses  these  very  different  situations. 

Fourth ;  There  is  nothing  in  the  confirmation  requirements 
under  the  Securities  Exchange  Act  (Section  11  (d)  (2)  and 
-Rule  X-15C1-4)  or  in  Section  206  (3)  of  the  Investment  Ad¬ 
visers  Act  which  relieves  a  fiduciary  of  any  duties  of  disclosure 
beyond  capacity  which  would  otherwise  exist  (Pet.  Br.  8,  50, 
55).  Section  11  (d)  (2)  (48  Stat.  892, 15  U.  S.  C.  §  78k  (d)  (2)) 
.requires  disclosure  of  capacity  by  brokers  or  dealers,  and  the 
Commission’s  Rule  X-15C1-4  (17  Code  Fed.  Reg.  §  240.15cl-4, 
set  out  in  App.  to  Pet.  Br.,  p.  vii)  requires  certain  types  of  con¬ 
firmations  by  brokers  or  dealers  effecting  transactions  over  the 
counter.  Rule  X-15C1-4  was  adopted  under  Section  15  (c) 
(1)  of  the  1934  Act.  The  Commission  there  defines  the  term 
‘‘'manipulative,  deceptive,  or  other  fraudulent  device  or  con¬ 
trivance”  as  used  in  Section  15  (c)  (1)  to  include  any  act  of  a 
broker  or  dealer  designed  to  effect  a  transaction  over  the  counter 
unless  his  written  confirmation  discloses  whether  he  is  acting 
as  a  broker  for  the  one  side  or  the  other  or  both  or  as  a  dealer 
for  his  own  account;  in  addition,  in  any  case  in  which  he  is 
acting  as  a  broker  for  the  customer  or  both  sides,  he  must  dis¬ 
close  the  source  and  amount  of  his  commission,  and  he  must 
disclose,  or  indicate  his  readiness  to  disclose  upon  request,  the 
name  of  the  other  party  and  the  date  and  time  of  the  trans¬ 
action. 

Section  206  of  the  Investment  Advisers  Act  (54  Stat.  852, 15 
U.  S.  C.  §  80b~6)  makes  it  unlawful  for  any  registered  invest¬ 
ment  adviser,  by  use  of  the  mails  or  any  instrumentality  of 
interstate  commerce,  (1)  “to  employ  any  device,  scheme,  or 
artifice  to  defraud  any  client”;  (2)  “to  engage  in  any  trans¬ 
action,  practice,  or  course  of  business  which  operates  as  a  fraud 
or  deceit  upon  any  client”;  or  (3)  “acting  as  principal  for  his; 
own  account,  knowingly  to  sell  any  security  to  or  purchase  any 
security  from  a  client  *  *  *  without  disclosing  to  such 
client  in  writing  before  the  completion  of  such  transaction  the 
capacity  in  which  he  is  acting  and  obtaining  the  consent  of  the 
client  to  such  transaction.” 
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'  Any  contention  that  either  Rule  X-15C1-4  or  Section  206  (3) 
specifies  the  entire  obligation  of  a  dealer-fiduciary  toward  a 
client  with  whom  he  effects  a  transaction  for  his  own  account 
would  be  specious.  The  Commission  has  adopted  nine  rules 
of  definition  under  Section  15  (c)  (1)  of  the  1934  Act,  one  of 
them  being  Rule  X-15C1-4  on  confirmations  and  another  being 
Rule  X-15C1-2,  one  of  the  general  antifraud  rules  involved  in 
this  case."  In  paragraph  (c)  of  the  latter  rule  the  Commission 
was  careful  to  provide  specifically  that  “The  scope  of  this  rule 
shall  not  be  limited  by  any  specific  definitions  of  the  term 
‘manipulative,  deceptive,  or  other  fraudulent  device  or  con¬ 
trivance’  contained  in  other  rules  adopted  pursuant  to  section 
15  (c)  (1)  of  the  Act.”  So  far  as  Section  206  is  concerned, 
clause  (3)  simply  evidences  a  Congressional  intention  to  pre¬ 
serve  (and  strengthen  by  the  requirement  of  written  disclosure) 
the  common-law  rule  (which  is  restated  in  Section  389  of  the 
Restatement  of  Agency)  that  it  is  not  per  se  fraudulent  for  an 
agent  to  deal  with  his  own  principal.  That  clause  does  not 
exhaust  the  registered  adviser's  disclosure  obligations  in  all  cir¬ 
cumstances;  in  other  words,  it  is  not  meant  to  relieve  a  regis¬ 
tered  adviser  of  the  further  disclosure  obligations  he  has  under 
the  principle  of  law  restated  in  Section  390  of  the  Restatement 
of  Agency.  This  is  demonstrated  by  the  very  existence  of 
clauses  (1)  and  (2)  of  the  same  section  of  the  statute,  which 
are  modeled  on  the  broad  antifraud  provisions  of  Section  17 
(a)  of  the  Securities  Act  of  1933,  one  of  the  sections  applied 
by  the  Commission  to  Petitioner.  Moreover,  in  so  far  as  an 
adviser  does  not  restrict  his  activities  to  the  rendering  of  in¬ 
vestment  advice,  but  engages  in  the  purchase  or  sale  of  securi- 

“  The  present  Section  15  (c)  (1)  was  enacted  In  a  1930  amendment  to  the  * 
Securities  Exchange  Act  as  Section  15  (c).  In  a  further  amendment  in 
1938  It  was  reenacted  and  renumbered  Section  15  (c)  (1)  along  with  the 
enactment  of  the  present  Sections  15  (c)  (2)  and  15  (c)  (3).  In  the  report 
on  the  1988  bill  the  Senate  Committee  on  Banking  and  Currency  and  the 
House  Committee  on  Interstate  and  Foreign  Commerce  stated :  “Under  the 
present  form  of  this  subsection,  the  Commission  has  adopted  rules  and  regu¬ 
lations  which  have  withstood  the  test  of  experience  and  have  met  with  the 
approval  of  representative  groups  of  brokers  and  dealers  subject  thereto.’* 
S.  Rep.  No.  1455,  75th  Cong.,  3d  Sess.  (1938)  10;  H.  R.  Rep.  No.  2307,  75th 
Cong.,  3d  Sess.  (1968)  10.  None  of  the  rules  under  the  present  Section  15 
(e)  (1)  has  been  amended  since  that  statement. 
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ties  (either  as  a  broker  or  dealer  or  otherwise) ,  any  fraud  which 
he  commits  in  the  latter  capacity  is  still  subject' to  the  general 
antifraud  provisions  of  the  1933  and  1934  Acts.  It  would  be 
anomalous  if  a  dealer,  by  charging  a  fee  for  investment  advice, 
could  escape  those  antifraud  provisions  in  trading  with  his 
clients  and  thus  avoid,  as  a  fiduciary,  obligations  which  would 
have  been  his  as  an  ordinary  trader.  Surely  the  mere  fact  that 
a  broker  or  dealer  is  registered  also  as  an  investment  adviser 
does  not  exempt  him,  for  example,  from  Rule  X-15C1-4,  the  v 
confirmation  rule,  or  the  other  specific  rules  under  Section  15 
(c)  (1)  of  the  Securities  Exchange  Act.  It  follows  equally  that 
registration  as  an  investment  adviser  does  not  afford  an  exemp¬ 
tion  from  the  general  antifraud  rules  involved  in  this  proceed¬ 
ing  (Rules  X-15C1-2  and  X-10B-5)  or  from  Section  17  (a)  of 
the  Securities  Act.**  ✓ 

D.  Petitioner  has  not  been  making  the  minimum  disclosures  required  by 

law 

As  we  have  seen  ( supra,  p.  6),  Petitioner  testified  that  she 
makes  no  disclosure  dehors  the  Memorandum  of  Agreement 
except  in  the  rare  cases  in  which  such  information  is  specifically 
requested.  Consequently,  her  sales  to  clients  cannot  be  con¬ 
doned  unless  the  Agreement  is  sufficient  to  satisfy  the  minimum 
disclosure  requirements  outlined  above. 

The  main  impact  of  the  legal  principles  already  discussed  is 
to  impose  upon  Petitioner  a  duty  to  serve  her  clients  with 
undivided  loyalty,  a  duty  not  to  set  up  her  own  self-interest 
against  the  interests  of  her  clients.  It  is  only  pursuant  to  a 
limited  exception  to  this  principle  that  the  Petitioner  may  be 
permitted  ever  to  sell  her  own  property  to  her  clients.  Of 
necessity  such  an  exception  must  be  narrowly  construed.  It 
may  be  available  where  a  client  is  in  fact  cognizant  of  the  details 
•  of  the  exact  extent  of  Petitioner’s  adverse  interest  in  a  par¬ 
ticular  transaction.  On  the  -  other  hand,  Petitioner  cannot 

*  We  regard  this  argument  of  Petitioner  that  Section  206  (3)  of  the  la- 
vestment  Advisers  Act  relieves  her  of  any  disclosure  beyond  the  statement 
of  her  capacity  as  separate  from  her  further  argument  that  her  being  regis¬ 
tered  as  an  investment  adviser  precludes  the  Commission  from  proceeding 
against  her  broker-dealer  registration  under  the  Securities  Exchange  Act 
One  seems  to  be  substantive,  the  other  procedural.  The  latter  argument  we 
consider  separately  in  a  subsequent  portion  of  this  brief  (Part  II). 


satisfy  the  legal  requirements  by  any  mere  ritual  of  putting  on 
paper  words  and  figures  which  are  not  designed  readily  to  con¬ 
vey  the  required  information.  No  sale  to  a  client  can  be  con¬ 
doned-  “unless  there  has  been  the  fullest  and  fairest  explana¬ 
tion  and  communication  of  every  particular  resting  in  the 
breast”  of  Petitioner.  Tate  v.  Williamson,  L.  R.  1  Eq.  52 8, 
537  (1866),  afi’d,  L.  R.  2  Ch.  55  (1866).  Moreover,  the  burden 
of  proof  is  upon  Petitioner  to  show  that  her  clients  authorized 
or  acquiesced  in  her  acting  as  “principal”  and  were  informed 
of  all  material  facts.  Restatement  of  Agency  §  389,  Comment 
e;  §  390,  Comment  /.  It  is  according  to  this  standard  and 
burden  of  proof  that  the  disclosure  which  is  made  must  be 
measured. 

The  first  impression  of  the  Memorandum  of  Agreement, 
which  is  a  formidable  legal-size  document  of  fine  print,  is  one 
of  complexity  and  abstruseness.  Since  the  large,  clear  type  in 
which  the  Memorandum  is  reprinted  in  the  Joint  Appendix 
(pp.  245-48)  does  not  afford  an  accurate  picture  of  the  actual 
appearance  of  the  document  which  Petitioner’s  clients  are 
asked  to  sign,  we  are  attaching  as  Appendix  B  to  this  brief  a 
“life-size”  photograph  of  the  Memorandum.  Clauses  (a),  (b), 
(c),  and  (d)  of  paragraph  5  set  out  a  mass  of  figures  regarding 
crBonds  purchased  by  Customer,”  “Bonds  sold  by  Customer,” 
“Stocks  purchased  by  Client,”  and  “Stocks  sold  by  Client,” 
without  further  explanation.  Next,  clause  (e)  defines  the 
term  “base  price,”  but  at  that  point  the  term  has  not  been 
tied  in  with  anything  else  in  the  contract.  It  is  not  until  the 
reader  has  gone  most  of  the  way  down  the  page,  if  he  has  not 
already  given  up,  that  he  comes  to  the  first  key  to  the  signifi¬ 
cance  of  the  figures  appearing  earlier.  Clause  (f)  provides: 
“Cost  to  Client:  The  applicable  rate  charge  shall  be  added  to 
base  price,  and  total  shown  as  Client’s  cost,  to  which  are  to  be 
added  expense  items  chargeable.”  Finally,  an  explanation  of 
the  matters  to  which  these  schedules  apply  is  given  in  clauses 
(g)  through  (o). 

A  legal  document  purporting  to  fix  for  the  future  what  the 
basis  of  negotiations  between  the  parties  shall  be  in  every  con¬ 
ceivable  transaction  is  necessarily  complex,  and  we  need  not 
consider  whether  the  Memorandum  of  Agreement  is  unneces- 


sarily  confusing  qua  contract.  However,  regardless  of  the 
question  of  its  appropriateness  as  a  contract,  the  document  is 
far  too  long  and  intricate  to  serve  as  a  disclosure  of  the  extent 
of  the  Petitioner’s  adverse  interest  in  a  particular  transaction. 
A  person  who  executes  a  mere  brokerage  transaction  is  required 
by  Rule  X— 15C1— 4  (supra,  p.  37)  to  disclose  the  exact  amount 
of  his  commission,  and  here  we  have  a  person  who  puts  herself 
in  a  much  higher  fiduciary  position  than  an  ordinary  broker. 
See  William  J.  Stelmack  Corp.f  11  S.  E.  C.  601,  618  (1942), 
supra,  note  26;  Tatsunov.  Kasai,  70  Utah  203, 259  Pac.  318, 322 
(1927);  Norris  v.  Beyer,  124  N.  J.  Eq.  284,  1  A  2d  460,  462 
(1938).  A  trusting  client  cannot  be  considered  realistically  to 
have  given  his  informed  consent  to  his  fiduciary’s  taking  an 
adverse  position  where  the  measure  of  the  fiduciary’s  adverse 
interest  is  buried  in  a  document  so  complex  as  to  encourage  the 
client  to  trust  on  in  ignorance.37  Not  only  is  the  contract  so 
obscure  as  to  discourage  careful  examination  by  clients;  what¬ 
ever  disclosure  it  does  make  is  not  timely  because  it  is  not  con¬ 
temporaneous  with  each  transaction.  The  combination  of 
these  factors  could  only  lead  trusting  clients  to  file  the  Agree¬ 
ment  away  at  the  inception  of  dealings  and,  thenceforth  through 
the  years,  to  delegate  to  Petitioner  the  balancing  of  each  conflict 
between  her  interest  and  theirs.  Under  these  circumstances,- 
the  client’s  “consent”  to  a  given  transaction  is  no  consent  at  all. 

Furthermore,  apart  from  the  fact  that  the  disclosure  which 
the  record  shows  Petitioner  does  make  is  presented  in  such  a 
form  and  at  such  a  time  as  to  render  its  assimilation  by  clients 
unlikely,  there  ^  the  further  objection  that  even  a  careful 
analysis  of  the  information  contained  within  the  four  corners 
of  the  Agreement  could  not  possibly  reveal  the  essential  facts  L 
which  the  law  requires  Petitioner  to  disclose. 

In  the  first  place,  the  schedule  of  rates  set  forth  in  paragraph 
5  (a)-(f)  of  the  Agreement,  far  from  disclosing  the  mark-up  in 
dollars  and  cents,  does  not  even  specify  a  formula  pursuant  to ' 

” That  dlsclosures  by  fiduciaries  of  all  material  facts  most  be  not  only 
complete  but  also  clear  and  unambiguous,  see  Wendt  v.  Fischer,  243  N.  Y.  439  I 
154  N.  E.  303, 304  (1920) .  In  that  case  Mr.  Justice  Cardozo  stated  (154  N.  e! 
at  304) :  “If  dual  interests  are  to  be  served,  the  disclosure  to  be  effective 

must  lay  bare  the  truth,  without  ambiguity  or  reservation,  in  all  its  stark 
significance.”  r  -~  j 
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which  the  mark-up  over  either  cost  or  current  market  could  be 
computed  by  the  client  with  any  degree  of  definiteness  in  any 
particular  transaction;  the  charges  enumerated  for  stocks  sell¬ 
ing  in  various  price  brackets  and  for  bonds  of  certain  face  values 
are  merely  maximums,  as  Mrs.  Hughes  admitted  on  the  stand 
(J.  App.  106, 235).  This  does  not  by  any  means  indicate  that, 
the  clients  having  agreed  to  a  particular  charge,  Petitioner  has 
been  kind  enough  to  give  them  a  baker's  dozen.  On  the  con¬ 
trary,  the  specification  of  mark-ups  ranging  to  100% 38  makes 
it  clear  that  the  clients  could  not  rely  on  the  contract  as  a 
measure  of  the  extent  of  Petitioner’s  adverse  interest;  for 
obviously  no  client  would  do  business  with  Petitioner  on  any 
assumption  that  she  might  charge  double  her  cost. 

In  the  second  place,  the  charges  enumerated  in  the  Agree¬ 
ment  are  added  to  a  so-called  “base  price”  which,  according 
to  the  Agreement,  is  the  mean  between  the  bid  and  asked  quo¬ 
tations,  which  are  not  disclosed  to  clients  (J.  App.  105).  And 
in  fact,  as  we  have  seen  (pp.  5-6,  supra),  the  actual  basis  of  com- 

_  s 

putation  is  usually  something  different.  Even  if  a  client  were 
able  to  assume  that  the  maximum  charges  were  always  the 
actual  charges  (which  fortunately  for  the  clients  is  not  the 
case),  he  would  obtain,  by  subtracting  the  appropriate  charge 
from  the  net  price  to  him,  a  remainder  which  even  according 
to  the  Agreement  would  be  in  most  cases  neither  Petitioner’s 
cost  nor  the  current  market  but  the  mean  between  the  bid  and 
asked  quotations.  Moreover,  since  in  practice  Petitioner’s 
“base  price”  has  more  often  than  not  been  something  else  again, 
the  remainder  a  client  would  obtain  after  making  the  subtrac¬ 
tion  might  be  either  (1)  the  price  at  which 4rSr  transaction  had 
been  effected  in  the  open  market,  or  (2)  the  current  asked 
price,  or  (3)  the  mean  between  bid  and  asked  quotations  re¬ 
ferred  to  in  the  Agreement,  or  (4)  perhaps  cost  after  all  in  the 
case  of  a  sale  otherwise  than  from  inventory.  Which  of  these, 
the  client  would  have  no  way  of  knowing. 

These  shortcomings  of  the  Agreement  are  fully  confirmed 
by  the  clients’  testimony.  All  those  questioned  were  favorably 

“Paragraph  5  (c)  of  the  Agreement  permits  a  charge  of  “1  point  per 
share”  on  stocks  purchased  by  the  client  with  a  “base  price”  of  $1.00  to  $9.99 
per  share. 
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disposed  to  Petitioner  and  had  every  opportunity  to  study  the 
Agreement  in  preparation  for  the  examination.38  Neverthe¬ 
less,  their  testimony  supports  our  contention  that  the  Agree¬ 
ment  is  not  an  effective  means  of  communicating  information 
and  that  it  does  not  in  any  event  contain  the  information 
which  the  law  requires  to  be  disclosed.  As  one  client  testified 
(J.App.  119),  “It  was  agreeable  to  me  at  the  time.  I  couldn’t 
go  into  it.  It  was  so  long.”  To  the  same  effect  is  this  col¬ 
loquy  (J.  App.  131) : 

Q.  You  know  what  that  base  price  is  with  respect  to 
any  of  the  securities  which  you  have  purchased? 

A.  No,  but  I  suppose  I  could  figure  it  according  to 
the  Agreement.  I  can  figure  out  how  much  it  should  be. 

Q.  Have  you  ever  attempted  to  do  that? 

A.  No. 

Another  client,  when  asked  whether  he  could  determine  from 
the  Agreement  what  certain  securities  had  cost  Petitioner, 
stated  (J.  App.  157) :  “I  wouldn’t  attempt  to.  I  wouldn’t  at¬ 
tempt  to  go  into  that.  Never  paid  any  special  attention.  That 
is  what  I  would  call  a  rather  technical  question.”  Later  the 
witness  admitted  that  he  not  only  would  not  attempt  to  deter¬ 
mine  cost  from  the  Agreement  but  could  not  (J.  App.  157). 
Although  several  of  the  clients  at  first  thought  they  could  com¬ 
pute  Petitioner’s  cost  from  the  schedule  in  the  Agreement,  they 
naturally  were  unable  to  do  more  than  subtract  the  maximum 
charges  permitted  under  the  Agreement  from  the  net  prices  at 
which  the  transactions  were  confirmed  to  them  (J.  App.  137, 
155, 157, 166, 167, 179, 234-35) . 

We  believe  it  is  fair  to  conclude  that  the  Agreement  simply 
does  not  disclose  either  cost  or  market.  Indeed,  as  the  Com¬ 
mission  found,  at  least  some  of  Petitioner’s  clients  did  not 
%  have  an  adequate  understanding  even  of  the  fact  that  Peti¬ 
tioner  was  taking  a  position  adverse  to  them.  All  they  were 
told  in  the  Memorandum  of  Agreement  was  that  “Company, 
when  acting  as  investment  adviser,  shall  act  as  Principal  in 
every  such  transaction,  except  as  otherwise  agreed”  (J.  AppX 
247).  Far  from  being  sophisticated  investors,  some  of  Peti- 


See  note  41,  infra. 
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tioner’s  clients  who  signed  the  Agreement  consenting  to  her 
acting  as  “principal”  did  not  have  anything  approaching  an. 
accurate  concept  of  the  distinction  between  agent  and  principal 
or  broker  and  dealer.  One  client  expressed  her  concept  of  a 
“principal”  in  the  following  words  (J.  App.  118-120):  ‘The 
principal  is  when  the  company  suggests  an  investment  and  then 
submits  it  to  you  and  you  take  it  or  leave  it,  so  to  speak.  They 
suggest  an  investment.  That  is  the  way  I  always  interpret 
it.”  Another  client,  a  physician,  expressed  his  concept  of  the 
term  as  follows  ( J.  App.  153) :  “If  I  should  ask  her  to  buy  some¬ 
thing  and  ask  her  certain  things  what  she  thought  of  it  or  ask 
her  if  she  had  something  good,  that  would  come  under  the  head 
of  a  principal  or  agent.  If  you  simply  say  ‘buy  me  a  certain 
thing*  it  is  simply  acting  as  agent.” 40  Still  another  client,  a 
housewife,  put  it  this  way  (J.  App.  189):  “Well,  I  suppose 
‘principal*  is  understood  that  she  is  the  owner  of  the  securities 
or  that  she  may  purchase  the  securities  for  me.  I  suppose  that 
is  the  meaning  of  that.” 41  - 

*  A  little  later  in  this  witness*  testimony  there  was  this  further  revealing 
colloquy  (J.  App.  155) : 

*  “Q.  •  *  •  Was  any  explanation  made  to  you  of  the  term  ‘principal* 
at  the  time  you  signed  this  agreement? 

“A.  That  she  would  look  up— she  would  look  up  and  advise  on  that  com¬ 
pany,  on  whatever  the  companies  was  taking  into  consideration. 

“Q.  Was  any  explanation  made  of  the  word  ‘principal*  that  appears  in 
paragraph  (i)? 

“A.  Why,  that  she  was  to  handle.  I  think  that  is  about  the  best  word  that 
I  can  give.  As  I  remember  what  was  said  at  that  time,  that  she  would 
handle— used  the  word ‘handle.’  You  have  a  better  word  than  that,  I  know. 

•  •  •  *  • 

“Q.  Is  that  the  entire  understanding  that  you  have  of  the  term  ‘principal’ 
in  that  paragraph  (i)  of  Exhibit  4? 

“A.  Why,  I  think  it  is.  Instead  of  using  the  word  ‘principal’  put  in  the 
word  ‘adviser’ — act  as  adviser.  I  think  you  understand  what  I  mean.** 

*  It  is  no  answer  that  some  clients — one  of  them  a  lawyer — may  have  had 
a  fair  understanding  of  the  meaning  of  the  term  “principal.”  Petitioner 
need  not  be  shown  to  have  violated  the  law  in  her  dealings  with  every  client. 
As  the  Commission  stated  at  the  dose  of  its  first  opinion  ( J.  App.  55) :  “We 
have  already  pointed  out  that  the  nature  and  extent  of  disclosure  with 
respect  to  capacity  will  vary  with  the  particular  client  involved.  In  some 
cases,  use  of  the  term  ‘principal’  may  suffice.  In  others  a  more  detailed  ex¬ 
planation  will  be  required.  In  all  cases,  however,  the  burden  is  on  the 
registrant  to  make  certain  that  the  client  understands  that  she  is  selling  her 
own  securities.’*  The  trial  examiner  found :  “Several  of  the  witnesses  indi- 
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We  are  not  saying  that  the  ordinary  investor — whether  a 
housewife  or  a  physician — should  be  expected  to  define  accu¬ 
rately  the  terms  “principal”  and  “agent.”  The  very  fact  that 
certain  clients  were  unable  to  do  so  demonstrates  conclusively 
that  a  mere  statement  that  Petitioner  will  act  as  “principal”  is 
not  the  kind  of  disclosure  of  adverse  position  which  a  fiduciary 
is  required  to  make  when  he  seeks  to  occupy  a  dual  role.  There 
is  good  authority  for  the  proposition  that  use  of  the  term  “prin¬ 
cipal”  or  even  the  phrase  “sold  to  you”  in  a  confirmation  does 
not  render  the  securities  firm  a  dealer  or  principal  if  the  facts 
otherwise  point  toward  an  agency  or  fiduciary  relation.  Birch 
v.  Arnold  &  Sears ,  Inc.,  288  Mass.  125,  192  N.  E.  591  (1934) 
(court  considered  that  plaintiff  “was  densely  ignorant  of  mat¬ 
ters  relating  to  investments’’);  Johnson  v.  Winslow,  155  Misc. 
170, 279  N.  Y.  Supp.  147  (Sup.  Ct.  1935),  afi’d.  246  App.  Div. 
800, 285  N.  Y.  Supp.  1075  (1936),  affd,  272  N.  Y.  467, 3  N.  E. 
2d  872  (1936) ;  Porter  v.  Wormser ,  94  N.  Y.  431,  447  (1884) ; 
AUender  Co.,  Inc.,  9  S.  E.  C.  1043, 1054^55  (1941) ;  Herbert  B. 
May,  Securities  Exchange  Act  Release  No.  4061  (1948) ;  see 
Bates  and  Douglas,  Secondary  Distribution  of  Securities — 
Problems  Suggested  by  Kinney  v.  Glenny,  41  Yale  L.  J.  949, 
985-94  (1932).  While  the  order  for  proceedings  in  this  case  did 
not  attack  Petitioner’s  confirmations  as  such  or  plead  a  viola¬ 
tion  of  the  confirmation  rule  (X-15C1-4),  we  believe  these 
holdings  afford  a  persuasive  analogy  in  support  of  the  Com¬ 
mission’s  conclusion  that  it  does  not  suffice  for  afiduciary  to  tell 
an  unsophisticated  investor,  in  a  fine-print  contract  which  he 
signs  and  then  presumably  tucks  away,  that  the  fiduciary  will 
act  as  “principal.”  “ 


cated  a  misconception  of  the  significance  of  the  use  of  the  word  ‘principal* 
In  paragraph  5  (i)  of  the  agreement  *  *  *  It  is  possible  that  this 
understanding  reflects  an  explanation  which  may  have  been  given  them  at 
the  time  of  the  signing  of  the  contract”  The  examiner  felt  that  “had  the 
witnesses  not  been  interviewed  by  registrant's  counsel  in  anticipation  of 
their  testimony  at  this  hearing  there  would  have  been  more  confusion  with 
regard  to  the  relationship.” 

*  We  submit  that  it  does  not  require  any  argument  to  refute  Petitioner’s 
contention  that  the  Commission’s  finding  of  failure  to  disclose  capacity  is 
not  within  the  issue  raised  in  the  order  for  proceedings.  The  order  alleges 
that  Petitioner  did  not  fully  disdose  “foe  nature  and  extent  of  her  adverse 
interest.  Including,  among  other  things,”  market  and  cost  That  sulBeea. 


E.  Petitioner’s  clients  could  not,  and  in  any  event  did  not,  waive  her  obli¬ 
gation  to  disclose  all  material  facts 

Petitioner  vehemently  argues — indeed,  it  appears  to  us  to  be 
her  principal  argument — that  everything  that  we  have  said  thus 
far  is  completely  inapplicable  to  her  method  of  doing  business, 
because  the  law  of  agency,  as  she  construes  it,  permits  the  parties 
to  an  agency  agreement  to  reach  any  understanding  they  like  as 
to  the  disclosure  obligation  of  the  agent;  and  in  her  case. 
Petitioner  argues,  the  clients  have  indicated  by  signing  the 
Memorandum  of  Agreement  that  they  do  not  care  to  know  any- 
-  thing  beyond  the  contents  of  that  Agreement.  We  cannot  tell 
from  Petitioner’s  brief  whether  she  intends  this  argument  to  be 
separate  from  her  argument  that,  apart  from  any  sort  of  waiver 
by  clients,  she  has  in  any  event  satisfied  her  disclosure  obliga¬ 
tions  by  stating  that  she  will  always  act  as  “principal,”  or 
whether  the  two  arguments  merge  into  each  other.  We  shall 
give  her  the  benefit  of  the  doubt  and  consider  that  she  is  making 
two  separate  arguments. 

If  we  understand  her  “waiver”  argument,  it  is  based  on  the 
clause  in  Section  389  of  the  Restatement  of  Agency  (supra.,  p. 
25),  “unless  otherwise  agreed,”  and  the  clause  in  Section  390 
(supra,  p.  26),  “unless  the  principal  has  manifested  that  he 
knows  such  facts  or  that  he  does  not  care  to  know  of  them.” 
Without  attempting  to  relate  the  facts  of  this  case  to  her  theory, 
she  argues  that  it  is  legally  proper  for  two  equal  parties  to  enter 
into  a  principal-agent  contract  in  which  the  agent  may  deal 
with  the  principal  and  make  none  of  the  disclosures  of  material 
facts  which  would  otherwise  be  required. 

First:  We  have  no  fault  to  find  with  this  general  proposition 
except  that  it  is  simply  not  applicable  to  the  facts  of  this  case. 
As  we  have  already  abundantly  shown,  the  contract  between 
Petitioner  and  her  clients  is  not  an  ordinary  principal-agent 
agreement.  It  creates  a  personal  adviser-client  relationship, 
which  is  a  fiduciary  relationship  and  cannot  be  divorced  from 
Petitioner’s  other  role  of  seller  of  securities.  The  very  manner 

Moreover,  Petitioner  never  asked  for  any  particulars  as  to  the  “other  things” 
and  fully  defended  against  the  evidence  introduced  by  the  Division  of  Trad¬ 
ing  and  Exchanges  in  the  administrative  hearing  by  way  of  showing  failure 
to  disclose  capacity.  In  any  event,  therefore,  even  if  the  order  for  proceed¬ 
ings  be  deemed  defective  in  this  regard,  which  we  do  not  admit,  the  pleadings 
should  be  deemed  under  modern  practice  to  be  conformed  to  the  proof. 
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in  which  Petitioner  presents  the  Memorandum  of  Agreement 
to  her  clients  for  signature  perhaps  best  illustrates  the  utter  con¬ 
fidence  and  reliance  which  they  place  in  her.  Not  only  does 
she  fail  to  expand  on  its  terms  in  the  absence  of  specific  ques¬ 
tions  (J.  App.  99),  which  usually  are  not  forthcoming  (J.  App. 
99, 105-06) ; 43  in  at  least  some  cases  she  definitely  creates  the 
impression  that  signing  the  Agreement  is  a  formality  required 
as  a  result  of  her  registration  with  the  Commission  if  clients 
wish  to  continue  doing  business  with  her  as  they  have  in  the 
past  (J.  App.  99, 261).  It  is  not  surprising,  therefore,  that  her 
clients  thought  the  Agreement  was  “obligatory  on  her  part”  or 
“some  legality  that  it  was  necessary  for  the  office  to  go  through 
with”  ( J.  App.  133-34) ;  that  the  Agreement  was  “a  protection” 
and  “just  according  to  comply  with  the  law”  ( J.  App.  161-62) ; 
or  that  it  was  “simply  a  business  arrangement”  (J.  App. 
187-88). 44 

The  short  of  it  is  that  Petitioner  and  her  clients  are  far  from 
equal  so  far  as  financial  sophistication  is  concerned.  Their  re-  „ 
lationship  is  much  more  akin  to  that  of  trustee-cestui  (or  attor¬ 
ney-client,  physician-patient,  parent-child,  or  priest-penitent) 
than  it  is  to  the  relationship  of  agent-principal.  Consequently, 
in  applying  the  antifraud  provisions  of  the  1933  and  1934  Acts 
to  Petitioner’s  business  a  much  closer  analogy  is  found  in  the 
law  of  trusts  than  in  the  law  of  agency.  The  Restatement  of 
Trusts,  as  we  have  seen  (supra,  pp.  25-26  and  n.  23),  specifies  a 
significantly  stricter  test  than  the  Restatement  of  Agency  with 
respect  to  the  circumstances  under  which  the  trustee  or  agent 
may  assume  an  adverse  position  without  full  disclosure. 
Whereas  the  Restatement  of  Agency  indicates  ( §  390)  that  dis¬ 
closure  of  all  material  facts  may  be  excused  where  “the  principal 
has  manifested  that  he  knows  such  facts  or  that  he  does  not  care 
to  know  of  them,”  the  Restatement  of  Trusts  (§  170  (2)  and 
Comment  u  thereunder)  does  not  excuse  such  disclosure  unless 
.  the  trustee  reasonably  believed  the  beneficiary  actually  knew  all 
the  material  facts — and  Petitioner’s  clients  certainly  had  no 

*  Petitioner’s  brief  states  (p.  31,  par.  (1)  )  that  this  statement  is  not 
supported  by  the  record.  We  think  it  Is,  and  that  it  is  actually  fortified  by 
reference  to  a  number  of  the  pages  of  the  record  which  she  there  cites  against 
our  construction  (J.  App.  128, 134-35, 180-81,  261). 

"  Only  one  client  ever  refused  to  sign  the  Agreement  ( J.  App.  100). 
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such  knowledge.  In  Hotchkiss  v.  Fischer ,  136  Kan.  530, 16  P. 
2d  531, 534  (1932),  cited  supra ,  p.  36,  n.  34,  the  court  stated  with 
reference  to  the  section  of  the  tentative  draft  of  the  Restate¬ 
ment  of  Trusts  which  ultimately  became  Section  170:  “These 
principles  are  applicable  to  fiduciaries  other  than  trustees,  and 
the  section  states  the  rule  supported  by  the  weight  of  author¬ 
ity.”  See  also  Bower,  Actionable  Non-Disclosure  (1915) 
^  §§  320,  408  ;  3  Pomeroy,  Equity  Jurisprudence  (5th  ed.  1941) 
§  956a.  Pomeroy  states: 

Courts  of  equity  have  carefully  refrained  from  defining 
the  particular  instances  of  fiduciary  relations  in  such  a 
manner  that  other  and  perhaps  new  cases  might  be  ex¬ 
cluded.  It  is  settled  by  an  overwhelming  weight  of  au¬ 
thority  that  the  principle  [the  same  principle  described 
in  Section  170  (2)  of, the  Restatement  of  Trusts  and  in 
Tate  v.  Williamson,  supra ,  page  35]  extends  to  every 
possible  case  in  which  a  fiduciary  relation  exists  as  a  fact , 
in  which  there  is  confidence  reposed  on  one  side,  and  the 
resulting  superiority  and  influence  on  the  other" 

Moreover,  even  if  reference  be  had  to  the  law  of  agency  rather 
than  to  the  law  of  trusts  by  way  of  analogy  in  applying  the 
antifraud  provisions  of  the  1933  and  1934  Acts  to  Petitioner's 
transactions  with  her  clients,  we  reach  the  same  result.  Com¬ 
ment  b  on  Section  389  of  the  Restatement  of  Agency  indicates 
clearly  that  fiduciary  obligations  beyond  those  applicable  to 
an  ordinary  agent  apply  “where  the  creation  of  the  relationship 
involves  a  peculiar  trust  and  confidence.” 48  Apart  from  the 
fact  that  the  very  execution  of  the  Memorandum  of  Agreement 
involves  a  peculiar  trust  and  confidence  because  of  the  inequal- 

*  In  Tate  v.  Williamson,  loc.  cit.  supra ,  p.  — ,  the  requirement  of  “the 
fullest  and  fairest  explanation  and  communication  of  every  particular  resting 
in  the  breast  of  the”  fiduciary  was  said  to  apply  “whenever  there  exists  such 
a  confidence,  of  whatever  character  that  confidence  may  be,  as  enables  the 
person  In  whom  confidence  or  trust  is  reposed  to  exert  influence  over  the 
person  trusting  him.” 

“  The  actual  language  in  Comment  6  is  as  follows : 

“ Inferences  as  to  disclosure. — It  may  be  understood  at  the  time  when  the 
agent  is  appointed  that  he  may  deal  on  his  own  account  Except  where  the 
creation  of  the  relationship  invoices  a  peculiar  trust  and  confidence  ( see 
Comment  e,on  5  890),  the  agent  is  subject  to  no  fiduciary  duty  in  making  the 
agreement  by  which  he  becomes  agent  and  may  thereafter  act  in  accordance 
with  its  terms.  Unless  it  is  otherwise  provided  in  the  agreement  however, 
an  agent  acting  as  an  adverse  party,  even  though  with  the  knowledge  of  the 
principal  that  he  is  so  doing,  is  subject  to  the  duty  stated  in  $  890  to  reveal 


ity  of  the  parties,  the  record  shows  that  many,  if  not  most,  of 
Petitioner's  clients  had  already  been  for  some  time  in  a  rela¬ 
tionship  of  trust  and  confidence  with  her  before  they  signed  the 
Memorandum  of  Agreement  in  January  of  1943  (J.  App.  100, 
116, 127, 144, 152, 160, 180, 187, 196).  Here,  too,  the  manner  in 
which  Petitioner  has  presented  the  Agreement  to  clients  is 
significant.  (See  p.  47,  supra.) 

If  it  is  true  even  at  common  law — as  we  believe  it  is — that  a 
person  in  Petitioner's  position  cannot  sell  his  own  property  to 
his  clients  or  beneficiaries  unless  he  fully  discloses  all  mate¬ 
rial  facts  bearing  upon  his  adverse  interest  in  the  transaction 
or  the  clients  or  beneficiaries  already  know  such  facts,  it  follows 
a  fortiori  that  a  registered  dealer  is  under  such  a  duty  so  far  as 
the  antifraud  provisions  of  the  1933  and  1934  Acts  are  con¬ 
cerned.  The  Congress  itself  recognized  that  the  effect  of  its 
legislation  in  this  field  could  be  largely  negatived  if  “waivers” 
were  to  be  freely  honored.  It  provided  in  Section  14  of  the  J 
1933  Act  (48  Stat.  84, 15  U.  S.  C.  §  77m)  and  in  Section  29  (a) 
of  the  1934  Act  (48  Stat.  903, 15  U.  S.  C.  §  78cc  (a)  )  that  “Any 
condition,  stipulation,  or  provision  binding  any  person  [acquir-  i 
ing  any  securities]  to  waive  compliance  with  any  provision  of 
this  title  or  of  any  rule  or  regulation  thereunder”  shall  be  void.47 
While  these  provisions  do  not  technically  apply  until  there  is 
first  proof  of  a  violation,  we  believe  their  very  existence  dem¬ 
onstrates  most  eloquently  the  legislative  finding  (to  which  we 
have  adverted  earlier  in  this  brief)  that  by  and  large  the 
securities  firm  and  the  investor  do  not  bargain  on  a  par  with 
each  other.  This  legislative  judgment  militates  strongly 
against  permitting  waivers  of  disclosure  otherwise  required  un¬ 
der  these  statutes.  ,  j ' 

to  the  principal  all  the  material  facts  which  he  knows  or  which  he  should 
know,  and  to  deal  fairly  with  the  principal.”  [The  sentence  we  have; 
italicized  is  significantly  omitted  from  Petitioner’s  brief,  although  the  brief 
quotes  liberally  from  Section  389  and  Comment  &.] 

Comment  e  on  Section  390  states : 

“Agreements  for  compensation. — A  person  is  not  ordinarily  subject  to  a 
fiduciary  duty  in  making  terms  as  to  compensation  with  a  prospective  prin¬ 
cipal.  If,  however,  as  in  the  case  of  attorney  and  client,  the  creation  of  the 
relationship  involves  peculiar  trust  and  confidence,  with  reliance  by  the 
principal  on  fair  dealing  by  the  agent,  it  may  be  found  that  a  fiduciary  rela¬ 
tionship  exists  prior  to  the  employment  and,  if  so,  the  agent  is  under  a  duty 
to  deal  fairly  with  the  principal  in  arranging  the  terms  of  the  employment.*" 

”  The  words  in  brackets  are  contained  in  Section  14  but  not  in  Section 
29  (a). 


Second:  Even  if  it  be  assumed  arguendo  that  Petitioner 
'  could  enter  into  a  contract  with  her  clients  whereby  the  latter 
waived  any  obligations  she  might  otherwise  have  to  disclose 
such  material  facts  as  market  and  cost  in  selling  them  her  own 
securities,  it  is  dear  on  this  record  that  Petitioner’s  Memoran¬ 
dum  of  Agreement  contains  no  such  waiver.  We  have  argued 
earlier  in  this  brief  that  the  clients’  merely  agreeing  to  Peti¬ 
tioner’s  acting  as  “principal”  does  not  suffice  so  far  as  the  re¬ 
quirement  of  informed  consent  is  concerned.  By  the  same 
token,  the  Agreement  does  not  by  any  stretch  of  the  imagina¬ 
tion  justify  imputing  to  the  clients  any  waiver  of  the  dis¬ 
closures  to  which  they  otherwise  would  be  entitled,  or  any  sort 
of  “advance  ratification.”  Indeed,  the  Memorandum  of  Agree¬ 
ment  contains  a  provision  which  indicates  to  the  direct  contrary. 
Paragraph  5  (j)  (J.  App.  247)  reads: 

On  or  before  the  completion  of  every  transaction  of 
sale  or  purchase  of  securities,  Company  will  give  or 
send  to  client  confirmation,  together  with  other  infor¬ 
mation  required  to  be  disclosed,  in  form  and  manner 
prescribed  by  law  and  the  applicable  governing  regu¬ 
lations.  [Italics  added.] 

Of  course,  this  provision  does  not  affirmatively  add  to  Petition¬ 
er’s  disclosure  obligation,  and  our  position  as  to  the  absence  of 
any  waiver  on  the  part  of  her  clients  would  be  the  same  if  that 
provision  were  omitted  (as  indeed  it  is  from  the  Supplemental 
Memorandum  of  Agreement  which  we  shall  discuss  later  in  this 
brief). 

It  is  our  position  that,  even  if  it  be  conceded  (which  we  do 
not)  that  Petitioner’s  clients  could  waive  her  disclosure  obli¬ 
gations,  such  a  waiver  would  require  the  most  explicit  expla¬ 
nation  on  her  part  of  what  those  obligations  are  and  the  most 
explicit  language  on  the  part  of  the  clients  that  they  under¬ 
stand  what  it  is  that  they  are  waiving.48  As  we  have  seen,  the 

“The  legislative  policy  underlying  the  anti-waiver  provisions  of  the 
1933  and  1934  Acts,  to  which  we  have  referred  (wpra,  p.  49),  should  at  the 
very  least  make  one  hesitant  to  infer  a  blank-check  agreement  by  an  in¬ 
vestor  to  forego  disclosures  otherwise  required  unless  the  investor’s  inten¬ 
tion  to  forego  such  disclosures  is  crystal  dear. 
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Restatement  of  Trusts  (§  170  (2),  Comment  u,  quoted  supra, 
note  23)  makes  a  transaction  between  the  trustee  and  his 
beneficiary  voidable  even  where  the  beneficiary  has  con¬ 
sented,  unless  the  beneficiary  “had  knowledge  [1]  of  his 
legal  rights”  and  [2]  of  all  material  facts  except  where  the 
trustee  reasonably  believed  that  the  beneficiary  knew  them. 
Even  if  this  second  requirement  be  deemed  not  to  pre¬ 
clude  a  sale  by  Petitioner  to  her  clients  without  their  actual 
knowledge  of  market  and  cost,  the  first  requirement  would 
certainly  preclude  a  waiver  on  their  part  of  Petitioner’s  obliga¬ 
tion  to  disclose  such  information  without  proof  by  her  that  they 
actually  had  knowledge  of  their  right  to  obtain  such  disclosure 
from  her. 

We  have  serious  question  also  whether  Petitioner’s  clients 
could  under  any  circumstances  be  deemed  to  have  waived  her 
obligation  to  disclose  market  and  cost  without  her  explaining 
to  them  that  the  spreads  or  profits  she  takes  over  current  market 
are  substantially  higher  than  those  taken  by  the  average  dealer 
who  does  not  purport  to  act  in  the  role  of  investment  adviser. 
The  National  Association  of  Securities  Dealers,  l'nc.,  found  that, 
of  more  than  50,000  over-the-counter  transactions  reported  by 
its  members  as  a  part  of  its  1943  inspection  program,  71% 
had  been  effected  at  a  gross  spread  or  mark-up  over  the' current 
market  of  not  over  5%  and  about  half  had  been  effected  at  a 
spread  or  mark-up  of  not  over  3%. 49  The  Association  conse¬ 
quently  instructed  its  District  Business  Conduct  Committees 
to  bear  t£ose  statistics  in  mind  in  determining  whether  members 
should  be  deemed  to  have  violated  the  Association’s  basic  rule 
against  “conduct  inconsistent  with  just  and  equitable  principles 
of  trade.”  National  Association  of  Securities  Dealers ,  Inc., 
Securities  Exchange  Act  Release  No.  3623  ( 1944) . .  By  contrast, 
Petitioner’s  spreads  have  on  occasion  been  as  high  as  20%  or 

~  This  association  is  a  nation-wide  organization  of  most  of  the  principal 
over-the-counter  brokers  and  dealers  and  it  is  registered  with  the  Commission 
as  a  “national  securities  association”  under  Section  15A  of  the  Securities 
Exchange  Act  of  1934  (52  Stat.  1070, 15  U.  S.  C.  §  78o-3).  That  section  con¬ 
templated  the  formation  of  such  associations  of  dealers  with  a  view  to  the 
industry's  policing  its  own  ethics  under  the  general  aegis  of  the  Commission. 


more  over  current  market 30  and  under  the  original  Memoran¬ 
dum  of  Agreement  could  conceivably  have  gone  as  high  as 
100%  (see  note  38,  supra). 

In  two  transactions,  for  example,  clients  purchased  common 
stock  of  Southwest  Natural  Gas  from  Petitioner  at  $2.75  (see 
note  50,  supra).  One  transaction  involved  4,000  shares  and 
another  3,000,  and  both  came  from  a  block  Petitioner  had  ac¬ 
quired  three  days  earlier  at  $2.25.  The  price  which  Petitioner 
charged  on  these  sales  gave  her  a  profit  of  $2,000  in  the  one  case 
and  $1,500  in  the  other,  or  22.2  percent  over  her  cost.  The 
market  as  of  the  date  of  the  sales  to  the  clients,  obtained  by 
Petitioner  from  Lewisohn  &  Company,  was  $2.20  bid,  $2.35 
asked.  The  most  the  clients  could  have  known  from  the  dis¬ 
closures  made  in  the  contract  and  the  confirmation  was  that 
either  Petitioner’s  contemporaneous  cost  or  the  midpoint  be¬ 
tween  the  bid  and  the  offer  was  $1.75  per  share  and  that  the  cost 
to  them  was  $2.75.  Such  a  charge  as  that  the  clients  obviously 
did  not  knowingly  consent  to,  and  it  is  immaterial  whether  their 
failure  to  object  was  because  they  never  understood  the  con¬ 
tract,  because  they  did  not  try  to  apply  it,  or  because  they  simply 
could  not  take  the  contract  literally  and  therefore  left  it  up  to 

m  For  example,  on  September  15, 1944,  Petitioner  bought  and  on  the  same 
day  resold  to  a  client  200  shares  of  Southwest  Natural  Gas  Company  common 
stock.  She  paid  $1.96  per  share  and  charged  the  client  $2.46,  thereby  obtain- 
ing  a  profit  of  25.5%  over  her  cost.  The  highest  offer  in  the  National  Daily 
Quotation  sheets  for  that  day  was  $2.00  per  share  and  the  quotation  she  got 
from  Lewisohn  &  Co.  was  $1.95  asked.  The  spread  over  the  $2.00  offer  was 
23%  and  the  spread  over  the  $1.95  offer  was  26.1%.  ( J.  App.  277,  line  20 ;  277, 

lines  19,  21,  31, 38 ;  279,  lines  66-71.)  Again,  on  October  23, 1944,  Petitioner 
sold  to  five  different  clients  at  $2.75  a  total  of  8,300  shares  of  Southwest 
Natural  Gas  Company  common  stock  which  she  had  acquired  three  days 
earlier  at  $2.25.  Her  total  profit  on  these  five  transactions  was  $4,150  or 
22.22%  over  her  cost.  Of  the  8,300  shares,  4,000  and  3,000  respectively  were 
sold  to  two  clients  and  on  those  transactions  her  gross  profit  was  respectively 
$2,000  and  $1,500.  The  highest  offer  in  the  National  Daily  Quotation  sheets 
for  the  date  of  sale  w’as  $2.40  and  the  quotation  she  got  from  Lewisohn  &  Co. 
for  that  date  was  $2.35  asked.  The  spread  over  the  $2.40  offer  was  14.6% 
and  the  spread  over  the  $2.35  offer  was  17%.  (J.  App.  277,  lines  22-26.) 

These  figures  indicate,  of  course,  that  these  securities  purchased  by  clients 
would  have  had  to  appreciate  In  value  between  14%  and  26%  before  the 
clients  could  “break  even”  on  a  resale,  let  alone  enjoy  any  return  or  capital 
appreciation.  (A  description  of  the  National  Daily  Quotation  Sheets  and  a 
stipulation  concerning  their  significance  are  contained  in  the  record 
(J.  App.  283-95).) 
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prudence  (5th  ed.  1941)  §  956;  Bower,  Actionable  Non- 
Disclosure  (1915)  §§  322,  323,  471;  Stewart  v.  Harris ,  69  Kan, 
498,  77  Pac.  277,  280  (1904).  'The  Commission  found  that 
Petitioner’s  clients  did  not  consciously  waive  their  right  to 
disclosure  of  information  which  they  knew  they  would  other¬ 
wise  be  entitled  to,  and  this  finding  will  be  sustained  by  the 
courts  if  it  is  supported  by  substantial  evidence.  Federal 
Trade  Commission  v.  Staley  Co.,  324  U.  S.  746,  760  (1945); 
N.  L.  R.  B.  v.  Nevada  Consolidated  Copper  Corp.,  316  U.  S. 
105(1942).  As  this  Court  stated  in  American  Gas  &  Electric 
Co .  v.  S.  E.  C.,  77  App.  D.  C.  174,  182,  134  F.  2d  633,  641 
(1943),  cert,  denied,  319  U.  S.  763  (1943):  “The  record  may 
be  such  as  to  sustain  either  a  negative  or  affirmative  finding 
by  the  Commission.  *  *  *  The  judicial  function  is  ex¬ 
hausted  when  there  is  found  a  rational  basis  for  the  conclu¬ 
sions  of  the  Commission  after  a  fair  and  adequate  hearing.” 

F.  Petitioner's  conduct  constituted  a  violation  of  the  antifrand  provisions 

First :  As  we  have  seen,  even  the  judicial  authorities  cited 
throughout  this  brief  label  nondisclosure  of  material  facts  bear¬ 
ing  upon  the  fiduciary’s  adverse  interest  as  “fraudulent” — and 
typically  without  the  benefit  of  a  record  jof  a  long-continued 
course  of  conduct  establishing  an  intimate  and  confidential 
pattern  of  behavior  as  in  this  case.  However,  it  need  not  be 
decided  here  whether  Petitioner’s  conduct  amounts  to  a  “fraud” 
or  “deceit”  at  common  law,  absent  the  elements  of  scienter, 
causation  and  damage.81  For  we  have  already  seen  that  securi¬ 
ties  legislation  when  it  speaks  of  fraud  does  not  necessarily 
mean  strict  common-law  deceit.  In  People  v.  Federated  Radio 
Corp.,  244  N.  Y.  33,  154  N.  E.  655,  657-38  (1926),  which  we 

“  Most  of  the  judicial  authorities,  as  one  would  expect,  are  equitable  rescis¬ 
sion  suits ;  for  the  plaintiff  in  such  an  action  has  a  much  easier  row  to  hoe. 
In  an  action  at  law  for  deceit  he  must  prove  not  only  a  misrepresentation  of 
a  material  fact  on  the  truth  of  which  he  relied,  but  also  scienter  (the  defend¬ 
ant’s  knowledge  of  the  falsity  of  the  statement,  or  perhaps  his  making  it  in 
reckless  disregard  of  whether  it  be  true  or  false,  and  his  making  it  never¬ 
theless  in  order  to  induce  the  plaintiff  to  rely  on  it)  plus  causation  and 
damage.  The  distinction  between  rescission  and  deceit  actions,  with  par¬ 
ticular  reference  to  the  securities  field,  is  succinctly  discussed  in  Shniman, 
CivU  Liability  and  the  Securities  Act,  43  Tale  L.  J.  227  (1933) . 
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have  already  referred  to  briefly  (supra,  p.  20),  the  New  York 
Court  of  Appeals  said  with  reference  to  that  state’s  blue  sky 
law: 

In  a  broad  sense,  the  term  [fraud]  includes  all  deceit¬ 
ful  practices  contrary  to  the  plain  rules  of  common 
honesty. 

The  purpose  of  the  law  is  to  prevent  all  kinds  of  fraud 
in  connection  with  the  sale  of  securities  and  commodi¬ 
ties  and  to  defeat  all  unsubstantial  and  visionary 
schemes  in  relation  thereto  whereby  the  public  is  fraud¬ 
ulently  exploited.  [Citing  Hall  v.  Geiger- Jones  Co., 
supra,  p.  20.]  The  words  “fraud”  and  “fraudulent 
practice,”  in  this  connection,  should  therefore  be  given 
a  wide  meaning,  so  as  to  include  all  acts,  although  not 
originating  in  any  actual  evil  design  or  contrivance  to 
perpetrate  fraud  or  injury  upon  others,  which  do  oy 
their  tendency  to  deceive  or  mislead  the  purchasing  pub¬ 
lic  come  within  the  purpose  of  the  law. 

*  *  *  *  * 

*  *  *  The  Penal  Law  condemns  as  a  fraudulent 
practice  the  flotation  of  worthless  securities  by  untrue, 
deceptive,  or  misleading  advertising.  If  the  intent  of 
the  defendants  in  engaging  in  the  practices  complained 
of  is  to  sell  securities  which  are  in  fact  worthless,  or  worth 
substantially  less  than  the  asking  price,  intentional  mis¬ 
statements,  as  in  an  action  at  law  to  recover  damages 
for  fraud  and  deceit  (Reno  v.  Bull,  226  N.  Y.  546,  124 
N.  E.  144),  need  not  be  alleged.  Material  misrepresen¬ 
tations  intended  to  influence  the  bargain,  on  which  an 
action  might  be  maintained  in  equity  to  rescind  a  con¬ 
summated  transaction,  are  enough.  *  *  *  lack  of 
scienter  will  not  relieve  [defendants]  from  liability  in 
actions  brought  under  the  Martin  Act.  [Italics  sup¬ 
plied.] 

The  court  concluded  (154  N.  E.  at  658)  by  holding  the  com¬ 
plaint  good  “as  alleging  a  species  of  conduct  commonly,  al¬ 
though  perhaps  inaccurately,  called  equitable  fraud,  although 
the  facts  alleged  do  not  connote  what  is  commonly  known  as 
actual  or  intentional  or  legal  fraud;  i.  e.,  false  representations 
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knowingly  made  and  acted  on,  resulting  in  damage.”  In  other 
words,  facing  a  choice  between  adopting  the  strict  legal  defi¬ 
nition  of  “fraud”  or  “deceit”  and  the  more  liberal  definition 
developed  in  the  tradition  of  courts  of  equity,  the  Court 
of  Appeals  quite  naturally  concluded  that  the  legislature,  in 
singling  out  the  securities  field  for  special  attention,  intended 
to  go  at  least  as  far  as  the  chancellor’s  conscience.52 

If  seven  New  York  judges,  considering  a  relatively  simple 
state  fraud  statute  in  the  year  1926,  had  no  hesitancy  in  unani¬ 
mously  selecting  the  equitable  over  the  legal  concept  of  fraud, 
surely  the  Commission,  considering  the  same  question  two  dec¬ 
ades  later  upon  the  background  of  a  much  more  elaborate  set 
of  statutes,  could  do  no  less.  Accordingly,  several  years  prior 
to  its  decision  in  the  case  at  bar,  the  Commission  quoted  the 
language  of  the  New  York  Court  of  Appeals  in  support  of  its 
own  conclusion  that  “the  absence  of  damage  or  some  of  the 
other  elements  of  common  law  fraud  does  not,  in  our  opinion, 
remove  this  case  from  the  type  of  fraudulent  conduct  pro¬ 
scribed  by  the  Securities  Act  and  the  Securities  Exchange  Act.” 
William  J.  Stelmack  Corp.,  11  S.  E.  C.  601,  621  (1942). 

Here,  as  a  matter  of  fact,  there  is  even  less  reason  to  feel 
bound  by  precise  common-law  precedent  than  there  was  when 
the  Court  of  Appeals  for  the  Second  Circuit  decided  in  the  first 
Hughes  case  that  even  an  ordinary  dealer  violates  the  anti- 
fraud  provisions  if  (without  disclosure)  he  charges  prices  bear¬ 
ing  no  reasonable  relationship  to  the  prevailing  market;  for 
we  are  dealing  with  an  avowed  fiduciary,  and  one  of  the  ex¬ 
pressed  evils  at  which  the  Congress  was  aiming  when  it  enacted 
the  Securities  Exchange  Act  was  “disregard  of  trust  relation¬ 
ships  by  those  whom  the  law  should  regard  as  fiduciaries.” 
H.  R.  Rep.  No.  1383,  73d  Cong.,  2d  Sess.  (1934)  6. 

Second:  We  do  not  mean  to  imply  that  Petitioner  cannot 
be  held  to  have  violated  the  antifraud  provisions  of  the  1933 

“  Of.  Webb  v.  Rorke,  2  Sch.  &  Lefr.  661,  666  (Ir.  Ch.  1806),  where  Lord 
Itedesdale  stated  with  reference  to  unfamiliar  “frauds”:  “Cases  cannot 
always  be  found  to  serve  as  direct  authority  for  subsequent  cases;- but  if 
a  case  arises  of  fraud,  or  presumption  of  fraud,  to  which  even  no  principle 
already  established  can  be  applied,  a  new  principle  must  be  established  to 
meet  the  fraud  *  *  * ;  for  the  possibility  will  always  exist  that  human 
ingenuity  in  contriving  fraud  will  go  beyond  any  cases  which  have  before 
occurred.” 
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and  1934  Acts  unless  it  be  decided  first  that  her  clients  would 
have  a  good  cause  of  action  for  equitable  rescission.  As  we  em¬ 
phasized  at  the  outset  of  this  brief,  the  Commission  is  admin¬ 
istering  certain  statutes,  not  common  law  or  equity.  Those 
statutes  were  intended  to  prevent  more  than  they  were  to  pun¬ 
ish  or  provide  remedies  after  the  damage  had  been  done.  Since 
we  cannot  administer  statutes  in  a  vacuum,  we  resort  to  com¬ 
mon-law  or  equitable  principles  by  way  of  anology.  But  it  is 
only  analogy.  At  least  so  long  as  our  construction  of  the  stat¬ 
utory  provisions  does  not  involve  too  great  an  extension  of  com¬ 
mon-law  or  equitable  principles  in  the  light  of  the  background 
and  purpose  of  the  statutes,  we  believe  we  have  merely  carried 
out  the  legislative  intent  and  could  do  no  less.  Cf.  S.  E.  C.  v. 
Chenery  Corp.,  318  U.  S.  80  (1943) ;  S.  E.  C.  v.  Chenery  Corp .,  v 
332  U.S.  194(1947).  ~  * 

In  the  first  Chenery  case,  the  Supreme  Court  stated  (318 
U.  S.  at  89)  with  reference  to  the  “fair  and  equitable”  standard  ; 
in  Section  11  (e)  of  the  Public  Utility  Holding  Company  Act  of 
1935  (49 Stat.  822, 15  U. S.  C.  §  79k  (e)) : 

In  evolving  standards  of  fairness  and  equity,  the  Com¬ 
mission  is  not  bound  by  settled  judicial  precedents,  j 
Congress  certainly  did  not  mean  to  preclude  the  formu¬ 
lation  by  the  Commission  of  standards  expressing  a  more 
sensitive  regard  for  what  is  right  and  what  is  wrong 
than  those  prevalent  at  the  time  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935  became  law. 

The  Second  Chenery  case  (332  U.  S.  at  202)  made  clear  that 
the  Commission's  power,  and  duty,  thus  to  evolve  more  sensi¬ 
tive  standards  applied  as  well  in  the  case-by-case  application 
to  specific  situations  as  in  the  “quasi-legislative  promulgation 
of  rules  to  be  applied  in  the  future.” 

Apart  from  the  absence  in  this  case  of  the  element  of  retro¬ 
activity  which  was  the  principal  issue  upon  which  this  Court 
and  the  dissenting  justices  differed  with  the  Commission,  we 
submit  that  the  case  at  bar  is  considerably  stronger  from 
the  Commission’s  point  of  view  than  the  Chenery  cases.  If  the 
Commission  was  free  to  apply  the  “fair  and  equitable”  standard 
without  reference  to  the  settled  judicial  construction  of  that 
phrase,  a  fortiori  the  antifraud  provisions  of  the  1933  and  1934 
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Acts  are  not  limited  by  previous  judicial  concepts  of  fraud  or 
deceit;  for  there  was  strong  judicial  precedent  prior  to  the  1933 
Act,  and  there  has  been  similar  precedent  since,  for  the  propo¬ 
sition  that  when  the  Congress  referred  to  “fraud”  it  was  not 
using  the  term  in  its  traditional  sense. 

Third:  Thus  far  we  have  spoken  of  those  portions  of  the  anti- 
fraud  provisions  which  actually  use  the  term  “fraud” — namely, 
clauses  (1)  and  (3)  of  Section  17  (a)  of  the  1933  Act  and  the 
corresponding  clauses  of  the  two  antifraud  rules.  Quite  apart 
from  those  clauses,  there  is  an  independent  offense  created  by 
clause  (2)  of  Section  17  (a)  and  the  same-numbered  clause  of 
each  rule.  Clause  (2)  does  not  use  the  word  “fraud”  at  all, 
but  speaks  broadly  of  “any  untrue  statement  of  a  material  fact 
and  any  omission  to  state  a  material  fact  necessary  in  order  to 
make  the  statements  made,  in  the  light  of  the  circumstances 
under  which  they  were  made,  not  misleading.”  Here  is  express 
recognition  by  the  Congress — and  by  the  Commission  when  it 
adopted  the  two  rules — that  half-disclosure  may  be  worse  than 
none,  since  it  is  apt  to  lull  the  unwary  into  a  false  sense  of 
security. 

There  are  at  least  three  separate  theories  on  which  it  is 
clear  that  Petitioner  has  violated  this  clause:  (a)  If  an  ordi¬ 
nary  dealer  is  held  to  the  implied  representation  that  he  will 
deal  fairly,  as  the  Court  of  Appeals  for  the  Second  Circuit 
decided  in  the  first  Hughes  case,  by  all  means  a  person  in  Peti¬ 
tioner's  fiduciary  position  makes  at  least  the  same  representa¬ 
tion.53  Just  as  there  was  held  to  follow  from  this  representa¬ 
tion  the  further  representation  that  the  dealer  would  charge 
prices  reasonably  related  to  the  current  market  unless  the  con¬ 
trary  was  disclosed,  so  here  Petitioner  impliedly  represented 
as  a  fiduciary  that  she  would  make  the  disclosures  customarily 

m  The  Court  of  Appeals  stated  in  the  first  Hughes  case  (139  F.  2d  at  437) : 

“The  law  of  fraud  knows  no  difference  between  express  misrepresentation 
on  the  one  hand  and  implied  misrepresentation  or  concealment  on  the  other. 
Strong  v.  Repide,  213  U.  S.  419, 430, 29  S.  Ct.  521, 53  L.  Bd.  853 ;  United  States 
v.  Brown,  2  Cir.  79  F.  2d  321,  certiorari  denied  296  U.  S.  660, 66  S.  Ct.  309,  80 
L.  Ed.  462.  The  best  element  of  business  has  long  since  decided  that 
honesty  should  govern  competitive  enterprises,  and  that  the  rule  of  caveat 
emptor  should  not  be  relied  upon  to  reward  fraud  and  deception.  Federal 
Trade  Commission  r.  Standard  Education  Society,  302  U.  S.  112,  116,  68 
S.  Ct  113, 115,  82  L.  Ed.  141.” 


made  by  fiduciaries.  Her  omission  to  do  so  made  these  repre¬ 
sentations  misleading  and  constituted  a  violation  of  Clause 
(2)  of  Section  17  (a)  and  of  the  rules,  (b)  In  her  Memo¬ 
randum  of  Agreement  she  has  actually  made  the  express  repre¬ 
sentation  that  she  would  give  or  send  the  client,  on  or  before 
the  completion  of  each  transaction,  “other  information  re¬ 
quired  to  be  disclosed,  in  form  and  manner  prescribed  by  law” 
OT(i)-(j)>  J.  App.  247),  and  her  omission  to  do  so  rendered 
that  representation  misleading,  (c)  The  whole  elaborate  con¬ 
tent  of  the  Memorandum  of  Agreement  and  the  manner  in 
which  Petitioner  presented  it  to  her  clients  created  the  im¬ 
pression — and  constituted  a  representation — that  Petitioner 
was  making  a  high  degree  of  disclosure  of  cost  and  market,  and 
her  omission  to  state  that  she  was  not  in  fact  disclosing  either 
cost  or  market  rendered  that  representation  misleading.  'We 
have  shown  that  clients  were  actually  misled  by  Petitioner’s 
demi-disdosure  into  believing  that  they  knew  her  cost  or  could 
compute  it  from  the  schedule  in  the  Agreement,  whereas  of 
course  they  could  not. 

Here  again,  the  common  law  itself  has  in  the  last  few  decades 
increasingly  recognized  that  omissions  to  state  may  be  as  bad 
as  actual  misstatements.  It  has  been  particularly  emphasized 
that  people  having  special  knowledge  must  live  up  to  higher 
standards  of  disclosure  and  fair  dealing  than  are  to  be  expected 
in  the  old-fashioned  horse  trade  where  both  parties  are  to  be 
presumed  to  be  on  more  or  less  equal  terms.  In  Rex  v.  Kylsant , 
23  Cr.  App.  R.  83,  [1932]  1KB.  442,  a  peer  of  the  realm  was 
sent  to  prison  because  the  Royal  Mail  Steamship  Line  headed 
by  him  issued  a  prospectus  in  the  sale  of  securities  which,  while 
it  truthfully  stated  the  company’s  average  net  income  for  the 
past  ten  years  and  its  dividends  for  the  past  seventeen  years, 
omitted  to  state  that  its  earnings  during  the  first  three  of  the 
ten  years  had  been  greatly  augmented  by  the  First  World  War 
as  compared  with  the  seven  lean  years  that  followed.*4  Cf. 

j 

M  Lord  Kylsant  was  convicted  under  the  Larceny  Act,  1861  (24  &  25  Viet  c. 
96,  §  84),  which  did  not  even  refer  to  omissions  but  made  It  a  misdemeanor 
for  a  director  to  make  “any  written  statement  or  account  which  he  shall 
know  to  be  false  in  any  material  particular”  with  intent  to  induce  any  person 
to  advance  property  to  his  company.  The  court  quoted  (1 K.  R  at  448)  from 
Lord  Halsbury’8  opinion  in  Aaron’*  Reef*,  Ltd  v.  Twi**,  [1886]  A.  C.  288, 281. 


Strong  v.  Repide,  213  U.  S.  419,  430  (1909) ;  Stewart  v.  Wyo¬ 
ming  Cattle  Ranch  Co.,  128  U.  S.  383,  389  (1888);  Equitable 
Life  Insurance  Co.  of  Iowa  v.  Halsey,  Stuart  &  Co.,  312  U.  S. 
410, 425-26  (1941) ;  Restatement  of  Torts  §  551,  followed  in  the 
Equitable  Life  case,  supra;  3  Pomeroy,  Equity  Jurisprudence 
(5th  ed.  1941)  §§901-02. 

Section  551  of  the  Restatement  of  Torts  puts  the  rule  as  to 
liability  for  nondisclosure  in  these  terms: 

(1)  One  who  fails  to  disclose  to  another  a  thing  which 
he  knows  may  justifiably  induce  the  other  to  act  or  re¬ 
frain  from  acting  in  a  business  transaction  is  subject  to 
the  same  liability  to  the  other  as  though  he  had  rep¬ 
resented  the  nonexistence  of  the  matter  which  he  has 
failed  to  disclose,  if,  but  only  if,  he  is  under  a  duty  to 
the  other  to  exercise  reasonable  care  to  disclose  the 
matter  in  question. 

(2)  One  party  to  a  business  transaction  is  under  a 
duty  to  exercise  reasonable  care  to  disclose  to  the  other 
before  the  transaction  is  consummated 

(a)  such  matters  as  the  other  is  entitled  to  know  be¬ 
cause  of  a  fiduciary  or  other  similar  relation  of  trust 
and  confidence  between  them  *  *  *. 

Once  it  is  established  that  Petitioner  in  fact  occupied  a  fiduciary 
or  other  similar  relationship  of  trust  and  confidence  with  her 
clients — and  this,  we  believe,  we  have  established  above — it 
follows  that  even  at  common  law  her  omission  to  state  clearly 
facts  which  might  well  have  affected  her  clients’  willingness  to 
enter  into  particular  transactions  was  fraudulent. 

Fourth:  If  the  standard  of  conduct  which  the  Commission  is 
attempting  to  impose  upon  Petitioner  is  severe,  that  is  a  con¬ 
comitant  of  the  way  she  chooses  to  do  business.  The  narrow 
path  which  must  be  trod  by  persons  who  assume  fiduciary  obli¬ 
gations  was  described  by  Mr.  Justice  Cardozo  in  Meinhard  v. 


“If  by  a  number  of  statements  you  intentionally  give  a  false  impression  and 
induce  a  person  to  act  upon  it,  it  is  not  the  less  false  although  if  one  takes 
each  statement  by  itself  there  may  be  a  difficulty  in  shewing  that  any  specific 
statement  is  untrue."  The  KyUant  case  is  discussed  in  MacIntyre,  Criminal 
Provisions  of  the  Securities  Act  and  Analogies  to  Similar  Criminal  Statutes , 
43  Yale  L.  J.  254  (1983) :  see  also  Note,  45  Harv.  L.  Rev.  1078. 
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Salmon,  249  N.  Y.  458, 164  N.  E.  545,  546  (1928),  in  sentences 
'  which  have  now  become  classic: 

Many  forms  of  conduct  permissible  in  a  workaday  world 
for  those  acting  at  arm’s  length,  are  forbidden  to  those 
bound  by  fiduciary  ties.  A  trustee  is  held  to  something 
stricter  than  the  morals  of  the  market  place.  Not  hon¬ 
esty  alone,  but  the  punctilio  of  an  honor  the  most  sensi¬ 
tive,  is  then  the  standard  of  behavior.  As  to  this  there  j 
has  developed  a  tradition  that  is  unbending  and  in-  i 
veterate.  Uncompromising  rigidity  has  been  the  at¬ 
titudes  of  courts  of  equity  when  petitioned  to  undermine  } 
the  rule  of  undivided  loyalty  by  the  “disintegrating  ero¬ 
sion”  of  particular  exceptions.  *  *  *  Only  thus 
has  the  level  of  conduct  for  fiduciaries  been  kept  at  a 
level  higher  than  that  trodden  by  the  crowd.  It  will 
not  consciously  be  lowered  by  any  judgment  of  this 
•  court. 

Much  less  should  the  Commission  and  the  courts,  in  the  face 
of  the  series  of  statutes  which  the  Congress  has  enacted  in 
recognition  of  the  peculiar  problems  inherent  in  securities  trad¬ 
ing,  be  satisfied  with  standards  of  disclosure  by  fiduciaries  in 
that  field  which  are  any  less  rigorous  than  those  applied  to 
business  generally.  If  an  investment  adviser  who  chooses  to 
deal  with  a  client  “as  principal”  faces  a  conflict  between  his 
duty  of  disclosure  and  his  personal  convenience,  the  law  is  dear: 
convenience  must  yield  to  duty.  If  such  a  person  is  unwilling 
to  conform  to  a  high  duty  of  disclosure — and  the  law  intends 
it  to  be  high — he  can  always  refrain  from  taking  a  position 
adverse  to  that  of  a  client  who  pays  for  his  advice  and  serve 
his  client’s  interests  exclusively. 

6.  The  distinction  drawn  between  Petitioner  and  the  ordinary  dealer  is  not 

arbitrary 

The  Commission  in  its  first  opinion  distinguished  between 
Petitioner’s  method  of  business  and  that  of  the  ordinary  dealer 
who  necessarily  renders  investment  advice  to  customers  as  an 
incident  to  his  broker-dealer  activities.  It  stated  in  this  con¬ 
nection  ( J.  App.  45-46) : 
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Our  determination  that  registrant  is  a  fiduciary  with 
respect  to  her  customers  and  is  obligated  to  make  the 
indicated  disclosures  does  not  stem  merely  from  the  fact 
that  she  renders  investment  advice,  a  common  practice 
of  over-the-counter  firms  generally.  Our  conclusion 
rests  on  the  fact  that  registrant  has  created  a  relation¬ 
ship  of  trust  and  confidence  with  her  clients  by  holding 
herself  out  as  performing  confidential  advisory  services 
for  a  fee,  and  has  represented  that  she  would  act  solely 
in  the  best  interests  of  her  clients  and  that  she  would 
make  only  such  recommendations  as  would  serve  their 
interests.  And,  in  fact,  the  record  clearly  demonstrates 
that  registrant’s  clients  reposed  complete  trust  and  con¬ 
fidence  in  her,  as  would  be  expected,  since  they  retained 
her  for  the  express  purpose  of  advising  and  counseling 
them.  We  emphasize  that  it  is  not  intended  that  the 
•  disclosure  requirements,  which  we  have  found  applicable 
to  registrant,  be  imposed  upon  broker-dealers  who  ren- 
der  investment  advice  merely  as  an  incident  to  their 
broker-dealer  activities  unless  they  have  by  a  course  of 
conduct  placed  themselves  in  a  position  of  trust  and 
confidence  as  to  their  customers. 

Petitioner’s  brief  (p.  71,  note  27)  attempts  to  make  capital 
of  the  fact  that  this  same  test  of  “incidental  advice”  is  used  in 
defining  the  term  “investment  adviser”  in  the  Investment  Ad¬ 
visers  Act  of  1940.  Clause  (C)  of  Section  202  (a)  (11)  of  that 
Act,  as  we  have  seen  (supra,  note  2) ,  exempts  from  the  definition 
“any  broker  or  dealer  whose  performance  of  such  [advisory] 
services  is  solely  incidental  to  the  conduct  of  his  business  as  a 
broker  or  dealer  and  who  receives  no  special  compensation 
therefor.”  The  Congress  recognized  in  passing  the  1940  Act 
that  a  certain  amount  of  investment  advice  is  incidental  to  and 
perhaps  inevitable  in  the  conduct  of  any  broker  or  dealer  busi¬ 
ness.  It  did  not  seek  to  reach  all  such  brokers  and  dealers 
under  the  Investment  Advisers  Act,  and  hence  directed  the 
Commission  to  apply  the  standard  set  out  in  Clause  (C)^  The 
Commission  has  had  no  particular  difficulty  in  applying  that 
standard,  and  by  analogy  in  the  case  at  bar  and  other  cases  it  - 
has  used  the  same  standard  to  determine  (1)  whether  a  dealer 
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should  be  deemed  to  be  acting  simply  qua  dealer  notwithstand¬ 
ing  his  incidental  investment  advice  (in  which  event  he  is  sub¬ 
ject  to  the  doctrine  of  the  first  Hughes  case),  or  (2)  whether, 
by  holding  himself  out  as  an  adviser  or  by  acting  in  some  other 
manner,  he  has  invited  his  customers  to  place  such  confidence 
and  reliance  in  him  as  to  make  himself  a  fiduciary  (in  which 
event  he  is  subject  to  the  duty  of  making  all  the  disclosures  re¬ 
quired  of  a  fiduciary). 

The  distinction  is  not  based  solely  on  whether  the  dealer 
happens  to  be  registered  under  the  Investment  Advisers  Act, 
as  Petitioner  claims  (Pet.  Br.  70-71).  There  have  been  other 
cases  in  which  dealers  not  registered  as  investment  advisers 
have  been  held  by  the  Commission  to  occupy  such  a  fiduciary 
relation  to  their  customers  as  to  be  subject  to  the  same  duty 
of  disclosure  which  the  Commission  is  attempting  to  apply  to 
Petitioner.  AUender  Co.,  Inc.,  9  S.  E.  C.  1043  (1941) ;  WiUiam 
J.  Stelmack  Corp.,  11  S.  E.  C.  601  (1942) ;  Herbert  R.  May, 
Securities  Exchange  Act  Release  No.  4061  (1948)  10-15;  Walter 
&.  Grubbs,  Securities  Exchange  Act  Release  No.  4138  (1948). 
The  distinction  drawn  by  the  Commission,  we  submit,  is  a  thor¬ 
oughly  reasonable  one  and  far  from  arbitrary.  Admittedly 
the  distinction  is  one  of  degree;  it  is  the  law’s  business  to  ad¬ 
minister  such  distinctions.  The  fact  is  that  this  distinction  must 
be  drawn  if  unscrupulous  dealers  are  not  to  be  openly  invited 
to  evade  the  doctrine  of  fraud-from-unreasonable-spreads  which 
is  represented  by  the  first  Hughes  case.  Petitioner  admits  that 
her  charges  are  higher  than  those  of  most  dealers  ( J.  App.  275- 
82).  We  cannot  probe  Petitioner’s  mind  in  order  to  prove  that 
her  motive  in  doing  business  as  she  does  is  to  avoid  that  very 
doctrine.  But  we  need  not  do  so.  The  very  possibility  of  a 
dealer’s  charging  spreads  which  actually  go  to  20%  or  more 
over  current  market  and  may  go  as  high  as  100%  (see  note  50, 
supra),  and  doing  so  under  the  guise  of  rendering  investment 
advice  without  assuming  the  concomitant  duty  of  making  the 
disclosures  which  an  adviser  should  make  when  taking  a  posi¬ 
tion  adverse  to  the  client’s,  is  so  unthinkable  that  to  raise  the 
question  is  to  supply  the  answer.  Petitioner  cannot  have  it 
both  ways.  Either  she  must  drop  the  cloak  of  an  investment 
adviser  and  restrict  herself  to  spreads  reflecting  a  reasonable 
relationship  to  current  market  prices  (absent  disclosure  to  the 


contrary)  as  ordinary  dealers  do  under  the  first  Hughes  case; 
or  she  must  earn  the  right  to  wear  that  cloak  by  refraining  from 
assuming  a  position  adverse  to  that  of  her  clients  without  mak¬ 
ing  the  scrupulously  full  disclosure  of  her  adverse  interest  which 
is  essential  to  obtaining  their  informed  consent. 

1  v.  .  .  '  ■  # 

H.  The  Commission's  decision  represents  its  consistent  administrative 
i  interpretation 

This  is  the  first  broker-dealer  revocation  case  of  its  type  which 
has  gone  to  judicial  review,  but  it  is  by  no  means  the  only  time, 
as  Petitioner’s  brief  would  seem  to  indicate,  that  the  Commis¬ 
sion  has  subjected  a  broker-dealer  to  complete  disclosure  re¬ 
quirements  on  the  ground  that  his  relations  with  his  customers 
have  made  him  a  fiduciary.  In  Allender  Co.y  Inc.,  9  S.  E.  C. 
1043,  1054  (1941),  the  Commission  stated,  after  concluding 
that  the  firm’s  course  of  dealings  with  its  customers  clearly 
indicated  an  agency  relationship  notwithstanding  the  sending 
of  principal  confirmations: 

.  Certain  obligations  arising  out  of  this  relationship 
devolved  upon  the  respondent.  It  could  not  deal  with 
its  customers  as  an  adverse  party  without  their  consent. 

,  It  was  under  a  duty  to  disclose  fully  and  completely 
all  material  facts,  including  the  price  it  paid  for  the 
securities.  Its  failure  to  do  so  was  fraudulent.  Its 
profits  were  secret  profits  and  its  failure  to  disclose  them 
was  also  fraudulent. 

Substantially  the  same  holding  was  made  in  the  Stelmack,  May 
and  Grubbs  cases,  supra,  page  63.M 

mCf.  also  Trost  *  Co.,  Inc.,  12  S.  E.  C.  531,  535-38  (1942) ;  Harry  Mark*, 
Securities  Exchange  Act  Release  No.  3906  (1947)  6-10;  General  Securities 
Corp.,  Securities  Exchange  Act  Release  No.  3678  (1945) ;  Burley  d  Co.  Securi¬ 
ties  Exchange  Act  Release  No.  3838  (1946) ;  Bond  &  Goodwin,  Inc.,  Securities 
Exchange  Act  Release  No.  3543  (1944).  It  is  true  that  the  revocation  order 
against  AUender  was  supported  also  by  a  finding  of  certain  express  mis¬ 
statements  and  that  the  order  against  Stelmack  was  based  only  on  certain 
unrelated  violations  which  had  been  admitted.  However,  a  major  portion  of 
the  AUender  opinion  was  devoted  to  a  discussion  of  the  doctrine  of  full 
disclosure  by  a  fiduciary  and  the  doctrine  of  fraud-from-unreasonable- 
sp reads  applicable  to  the  ordinary  dealer— both  of  which  doctrines  AUender 
was  found  to  have  violated  in  the  alternative — and  in  Stelmack  the  Com¬ 
mission  concluded  (11  S.  E.  C.  at  609)  that  “the  public  interest  requires 
an  expression  of  our  views"  on  those  points,  which  was  done  in  a  detailed 
appendix  of  18  pages.  These  discussions,  then,  were  by  no  means  casually 
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It  is  now  settled,  of  course,  that  an  administrative  agency's 
consistent  construction  of  its  own  rules  is  “of  a  controlling 
weight,  unless  it  is  plainly  erroneous  or  inconsistent  with /the 
regulation.”  Bowles  v.  Seminole  Rock  <St  Sand  Co.,  325  U.  S. 
410, 413  (1945).  In  the  first  Hughes  case  the  Court  of  Appeals 
for  the  Second  Circuit  gave  similar  recognition  to  the  Commis¬ 
sion's  previous  construction  of  the  same  antifraud  provisions 
here  involved  as  precluding  a  dealer  from  taking  unreasonable 
spreads  over  the  current  market  (139  F.  2d  at  437) :  -  . 

Had  we  been  in  doubt  on  the  matter  we  should  have 
given  weight  to  these  rulings  as  a  consistent  and  con¬ 
temporaneous  construction  of  a  statute  by  an  adminis¬ 
trative  body.  United  States  v.  American  Trucking  As¬ 
sociations,  Inc.,  310  U.  S.  534,  60  S.  Ct.  1059,  84  L.  Ed. 
1345;  Gray  v.  Powell,  314  U.  S.  402,  62  S.  Ct.  326,  86 
L.  Ed.  301.  As  we  have  hitherto  said  of  “the  peculiar 
function”  of  the  Commission:  “One  of  the  principal 
reasons  for  the  creation  of  such  a  bureau  is  to  secure  the 
benefit  of  special  knowledge  acquired  through  continu¬ 
ous  experience  in  a  difficult  and  complicated  field.  Its 
interpretation  of  the  act  should  control  unless  plainly 
erroneous.”  Securities  and  Exchange  Commission  v. 
Associated  Gas  &  Electric  Co.,  2  Cir.,  99  F.  2d  795  798. 
But  we  are  not  content  to  rest  on  so  colorless  an  inter¬ 
pretation  of  this  important  legislation. 

L  Petitioner’s  violations  have  been  willful 

We  need  not  pause  long  on  this  record  over  the  question 
whether  Petitioner's  violations  have  been  willful  within  the 
meaning  of  Section  15  (b)  of  the  1934  Act.  She  had  every 
warning  of  the  position  taken  by  the  Commission's  Division  of 
Trading  and  Exchanges  and  deliberately  chose  to  disregard  it.** 

expressed  dicta,  but  a  careful  exposition  of  the  Commission’s  views  de¬ 
signed  as  a  guidepost  for  the  future. 

"It  is  not  true,  as  Petitioner’s  brief  states  (p.  58,  note  15),  that  the 
release  published  by  the  Commission  dealt  solely  with  an  interpretation  of 
Section  206  (S)  of  the  Investment  Advisers  Act  The  release  ( J.  App.  254- 
58)  was  classified  and  numbered  under  all  three  Acts  and,  in  considering  the 
disclosure  obligations  of  an  investment  adviser  selling  his  own  securities 
to  his  clients,  not  only  referred  to  Section  206  of  the  Investment  Advisers 
Act  but  mentioned  repeatedly  “the  antifraud  provisions  of  the  Securities 
Act  of  1983  and  the  Securities  Exchange  Act  of  1984.” 


vOf  course,  failure  to  comply  with  the  views  of  the  Commission’s 
staff  may  not  itself  establish  the  element  of  willfulness.  It  is 
precisely  the  purpose  of  the  Commission’s  proceeding,  however, 
to  determine  whether  the  Commission  should  formally  concur 
in  those  views,  and  Petitioner  took  the  risk  that  those  views 
might  be  determined  by  the  Commission,  with  full  opportunity 
for  judicial  review,  to  be  correct.  Since  she  knew  precisely 
what  she  was  doing  and  did  it  intentionally,  and  the  Commis¬ 
sion  has  now  determined  after  full  argument  that  her  course 
of  conduct  was  in  violation  of  the  1933  and  1934  Acts,  the 
violation  (if  this  Court  agrees  it  was  a  violation)  was  willful, 
and  the  fact  that  she  may  have  believed  she  was  acting  legally 
does  not  render  the  violation  nonwillful.57 

Petitioner  argues  (Pet.  Br.  75-77)  that  Section  15  (b)  is 
“penal,”  like  the  criminal  provision  in  Section  32  (a)  of  the 
1934  Act  (48  Stat.  1380, 15  U.  S.  C.  §  78ff  (a)),  which  likewise 
applies  to  anyone  who  “willfully”  violates  any  provision  of  that 
Act  Consequently,  she  argues,  the  Commission  must  find 
some  sort  of  “evil  motive”  or  “evil  intent?’  There  are  several 
ready  answers  to  this  contention : 

First:  As  this  Court  had  occasion  to  emphasize  just  a  few 


It  is  only  in  very  few  criminal  cases  that  “willful” 
means  “done  with  a  bad  purpose.”  Generally,  it  means 
“no  more  than  that  the  person  charged  with  the  duty 
know  what  he  is  doing.  It  does  not  mean  that,  in  addi¬ 
tion,  he  must  suppose  that  he  is  breaking  the  law.” 

*  Petitioner’s  brief  is  barren  of  any  citation  of  authority  which  conditions 
a  finding  of  “willfulness”  on  the  previous  receipt  of  an  official  Commission 
ruling  relating  to  the  specific  facts  of  a  particular  case.  Even  Section  9  (b) 
of  the  Administrative  Procedure  Act  (00  Stat.  242,  5  U.  S.  C.  $  1008  (b)), 
which  provides  that  no  revocation  of  any  license  shall  be  lawful  unless 
facts  or  conduct  that  may  warrant  such  action  has  first  been  called  to  the 
attention  of  the  licensee  by  the  agency  in  writing  and  the  licensee  has  been 
accorded  opportunity  to  demonstrate  or  achieve  compliance  with  all  lawful 
requirements,  makes  an  exception  for  “cases  of  willfulness.”  Petitioner’s 
brief  several  times  refers  to  the  Administrative  Procedure  Act  That 
statute,  of  course,  does  not  apply  to  this  proceeding,  since  it  was  Initiated 
on  April  17, 1946,  almost  five  months  before  the  earliest  effective  date  of  any 
of  the  Acf  8  requirements.  However,  the  procedure  in  this  case  has  afforded 
Petitioner  all  the  notice,  opportunity  for  hearing  and  other  rights  which 
are  essential  to  “fair  play”  and  are  guaranteed  by  the  Administrative 
Procedure  Act 
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Dennis  v.  United  States ,  —  App.  D.  C.  — ,  —  F.  2d  —  (No. 
9597,  Oct.  12,  1948);  Townsend  v.  United  States,  68  App. 
D.  C.  223,  95  F.  2d  352,  357-58  (1938) ;  American  Surety  Co. 
of  N.  Y.  v.  Suilivan,  7  F.  2d  605,  606  (C.  A.  2,  1925).  These 
repeated  holdings  both  by  this  Court  and  by  others  do  not  leave 
much  room  for  argument. 

Second:  These  holdings  apply  here  a  fortiori  because  Section 
15  (b)  is  not  penal  in  nature.  The  penal  section  of  the  1934  Act 
is  Section  32  (a).  Section  15  (b)  is  a  remedial  section  designed 
to  keep  undesirable  persons  out  of  the  securities  business.  It  is 
no  more  “penal”  than  Section  15A  (1)  of  the  1934  Act  (52  Stat. 
1074, 15  U.  S.  C.  §  78o-3  (1)  ) ,  which  authorizes  the  Commission 
after  an  administrative  hearing  to  suspend  or  revoke  the  regis-  i 
tration  of  any  “national  securities  association”  which  has  vio¬ 
lated  the  Act  or  failed  to  enforce  compliance  with  its  own  rules, 
or  to  suspend  or  expel  from  any  such  association  any  member 
who  has  violated  the  1933  or  1934  Act,  or  to  remove  any  officer 
of  such  an  association  who  has  failed  to  enforce  its  rules  of  who 
has  abused  his  authority;  or  Section  19  (a)  (2)  of  the  1934  Act 
(48  Stat.  898, 15  U.  S.  C.  §  78s  (a)  (2)),  which  gives  the  Com¬ 
mission  authority  to  suspend  or  withdraw  the  registration  of 
any  security  listed  and  registered  on  a  national  securities  ex¬ 
change  if  the  registrant  has  failed  to  comply  with  the  Act;  or 
several  other  similar  sections.  The  very  fact  that  certain  of  ' 
these  sections  use  the  word  “willfully”  and  others  do  not  is 
perhaps  the  best  indication  that  none  of  them  is  ‘‘penal”  in 
nature.  This  is  further  borne  out  by  the  requirement  in  Section 
15  (b)  that  the  Commission  find  not  only  a  willful  violation 
but  also  that  revocation  is  in  the  “public  interest.”  The  Com¬ 
mission,  in  other  words,  uses  its  sound  “prosecutor's  discre¬ 
tion” — as  it  believes  the  Congress  intended  it  should — to  deter¬ 
mine  whether  to  apply  administrative  sanctions  under  Sec¬ 
tion  15  (b)  against  a  person  who  it  believes  has  willfully  vio¬ 
lated  the  Act,  or  to  refer  the  matter  to  the  Attorney-General 
for  criminal  prosecution  pursuant  to  Section  32  (a),  or  both. 

Indeed,  the  very  cases  cited  by  Petitioner  (Pet.  Br.  75,  note 
30)  demonstrate  that  Section  15  (b)  is  not  “penal”  in  nature. 
Her  own  brief  refers  to  the  definition  adopted  by  Mr.  Justice 
Gray  in  Huntington  v.  Attritt,  146  U.  S.  657, 667  (1892) :  “Penal 


laws,  strictly  and  properly,  are  those  meaning  punishment  for 
an  offense  committed  against  the  State,  and  which  *  *  # 
the  executive  of  the  State  has  the  power  to  pardon.”  Revoca¬ 
tion  of  a  license  is  not  a  form  of  punishment,  and  we  are  aware 
of  no  authority  in  the  President  of  the  United  States  or  any 
other  official  of  the  Government  to  “pardon”  a  broker  or  dealer 
for  a  violation  which  has  led  to  a  revocation  order. 

Third:  It  follows  that,  even  if  it  be  assumed  arguendo  that 
“willfully”  does  mean  something  more  in  a  criminal  prosecution 
under  Section  32  (a),  it  certainly  means  no  more  in  Section  15 
(b)  than  that  “the  person  charged  with  the  duty  knows  what 
he  is  doing.”  The  Commission  has  always  so  construed  it. 
Thompson  Ross  Securities  Co 6  S.  E.  C.  1111, 1122-23  (1940) ; 
Ira  Haupt  &  Co.,  Securities  Exchange  Act  Release  No.  3845 
(1946)  19,  and  cases  cited. 

IL  The  proceeding  was  properly  brought  under  the  Securities 

Exchange  Act  of  1934 

Petitioner  apparently  contends  that  somehow  her  registra¬ 
tion  under  the  Investment  Advisers  Act  insulates  her  from  any 
proceeding  against  her  broker-dealer  registration  under  Section 
15  (b)  of  the  Securities  Exchange  Act,  at  least  on  the  basis  of  the 
charges  here  involved.  This  argument  is  as  incomprehensible 
to  us  as  Petitioner’s  companion  argument,  to  which  we  have 
already  referred,  that  her  fiduciary  status  is  limited  to  her 
advisory  activities  and  by  some  strange  alchemy  disappears 
when  she  sells  her  own  securities  to  her  clients  pursuant  to 
her  advice. 

.  One  wonders  whether  Petitioner,  registered  as  she  is  under 
both  statutes,  would  have  regarded  it  as  equally  arbitrary 
if  the  Commission  had  chosen  to  proceed  solely  under  the 
antifraud  provisions  of  Section  206  of  the  Investment  Ad¬ 
visers  Act  and  to  disregard  the  antifraud  provisions  of  Sec¬ 
tion  15  (c)  (1)  of  the  1934  Act  which  are  specifically  applicable 
to  broker-dealers.  Yet  what  is  the  difference?  Where  a 
person  registers  under  two  separate  statutes,  he  is  amenable  to 
both.  Such  a  dual  registrant  can  hardly  complain  if  an  action, 
whether  injunctive,  criminal  or  administrative  or  a  private 
action  for  damages,  is  laid  under  one  Act  or  the  other  or  under 
both.  Suppose  the  Investment  Advisers  Act  had  never  been 


passed  or  that  this  proceeding  had  been  instituted  before  1940. 
The  fact  that  Petitioner  acted  also  as  investment  advisor  to 
clients  would  certainly  have  affected  the  measure  of  her  duty  to 
such  clients  as  a  broker-dealer.  William  J.  Stelmack  Corp.,  11 
S.  E.  C.  601  (1942),  was  precisely  such  a  case.  It  would  be 
strange  indeed  if  anything  were  to  be  found  in  the  Investment  j 
Advisers  Act  which  positively  reduced  the  protection  afforded  to  \ 
the  public  under  previous  statutes.  And  the  answer  is,  as  we  j 
have  argued  more  fully  above  (pp.  38-39) ,  that  the  1940  statute 
had  no  such  effect. 

As  a  matter  of  fact,  far  from  being  “arbitrary,”  the  choice  to  ! 
institute  the  proceeding  under  the  1934  Act  was  most  appro-  \ r 
priate,  for  it  is  not  the  respondent’s  advice  which  is  challenged 
but  her  safes.  /; 

IIL  The  Commission’s  decision  that  a  revocation  order  was ! 

in  the  public  interest  notwithstanding  petitioner’s  proposed 

Supplemental  Memorandum  of  Agreement  was  not  arbitrary 

•  *  >  »  ,  ' 

So  far  we  have  considered  Petitioner’s  method  of  doing 
business  on  the  basis  of  what  actually  went  into  the  record  of 
the  hearing.  As  we  have  already  observed,  the  Commission, 
although  it  found  in  its  first  opinion  that  that  method  of 
business  was  in  willful  violation  of  the  antifraud  provisions  of 
the  1933  and  1934  Acts,  withheld  the  entry  of  a  revocation 
order  and  afforded  Petitioner  a  locus  poenitentiae. 

Thereupon  Petitioner  filed  a  proposal  in  which,  “without  ac¬ 
cepting  or  approving”  the  Commission’s  first  opinion,  she  in¬ 
dicated  her  willingness  to  use  a  Supplemental  Memorandum  of 
Agreement  incorporating  certain  changes  as  compared  with  her 
original  Memorandum  of  Agreement  (J.  App.  73-79).  In  sub¬ 
stance  the  changes  proposed  were  that  the  Agreement  provide 
a  uniform  rather  than  a  maximum  schedule  of  rates  and 
charges;  that  the  term  “principal”  be  defined;  that  the  charges 
be  set  forth  in  dollars  and  cents  as  well  as  points;  that  the 
charges  in  the  case  of  certain  lower-priced  securities  be  reduced ; 
that  the  “base  price”  be  defined  as  the  mean  between  the  bid 
and  asked  prices  on  the  day  of  purchase  by  the  client,  or  the 
lowest  asked  price  if  there  were  no  bid ;  and  that  in  the  absence 
of  an  asked  price  there  would  be  no  sales  to  clients.  Under  the 
proposal,  however,  the  confirmation  was  to  continue  to  set 
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forth  only  the  client's  total  cost,  together  with  a  statement  that 
the  securities  had  been  purchased  by  the  firm  contemporane¬ 
ously  with  the  sale  to  the  client  (in  which  event  it  was  to  be 
specified  that  the  “base  price”  was  the  actual  cost  to  the  firm) 
or  that  the  securities  had  come  from  the  firm's  inventory  (in 
which  event  it  was  to  be  specified  that  the  “base  price”  was 
the  mean  between  the  bid  and  asked  prices  or  the  lowest  asked 
price  as  the  case  might  be).  The  Commission  rejected  this 
proposal  because  of  (1)  the  failure  to  itemize  the  market  price 
and  the  investment  advisory  charge  in  each  particular  trans¬ 
action  and  (2)  the  failure  to  disclose  the  firm’s  cost  in  so-called 
inventory  transactions. 

We  think  the  Commission’s  second  opinion  speaks  for  itself 
on  these  points  and  does  not  require  much  elaboration  by  way 
of  argument.  We  do  wish  to  point  out,  however,  that,  as  we 
analyze  this  case,  the  question  whether  Petitioner  has  willfully 
violated  the  1983  and  1934  Acts  is  to  be  determined  not  on 
the  basis  of  the  way  she  proposed  to  change  her  method  of 
doing  business  after  the  Commission  had  found  a  willful  vio¬ 
lation,  but  on  the  basis  of  the  actual  activities  in  which  she  had 
engaged  prior  to  the  Commission’s  first  opinion.  Section  15 
(b)  requires  two  findings  before  a  broker-dealer’s  registration 
may  be  revoked.  One  is  that  he  has  willfully  viplated  the  1933 
or  1934  Act  or  some  rule  ^thereunder.  Another  is  that  revo¬ 
cation  is  in  the  public  interest.  We  know  of  no  way  to  estab¬ 
lish  a  willful  violation  except  on  the  basis  of  what  has  actually 
gone  into  the  record;  the  record  is  barren  of  any  statement 
whether  Petitioner  actually  did  change  her  method  of  doing 
business  after  the  Commission’s  first  or  second  opinion,  and, 
if  so,  when  and  to  what  extent. 

The  significance  of  the  Supplemental  Memorandum  of 
Agreement  is  this  as  we  see  it:  The  Commission  found  in  its 
first  opinion  that  the  public  interest  would  require  the  immedi¬ 
ate  entry  of  a  revocation  order  unless  Petitioner  promptly  sub¬ 
mitted  satisfactory  proof  that  she  had  corrected  her  method  of 
business  operation  to  conform  with  the  views  expressed  in  the 
Commission’s  opinion,  but  that  it  was  not  incompatible  with 
the  public  interest  under  all  the  circumstances  to  afford  Pe¬ 
titioner  that  locus  poenitentiae.  The  question  is,  then,  whether 
the  Commission  acted  arbitrarily  or  abused  its  discretion  in 
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determining  that  revocation  was  required  in  the  public  interest 
notwithstanding  the  partial  proffer  of  compliance  represented 
by  the  Supplemental  Memorandum  of  Agreement.  In  other 
words,  if  the  Commission  was  correct  in  the  interpretation  of 
the  statutes  contained  in  its  first  opinion,  then  the  revocation 
order  which  accompanied  its  second  opinion  cannot  be  reversed 
except  on  a  finding  that  its  construction  of  the  Supplemental 
Memorandum  of  Agreement,  on  the  background  of  Petitioner’s 
past  relations  with  her  clients,  was  so  arbitrary  that  its  de¬ 
termination  that  revocation  was  in  the  “public  interest”  was 
an  abuse  of  discretion.  On  the  other  hand,  if  the  Commission 
was  incorrect  in  analyzing  the  statutory  requirements  in  its 
second  opinion,  then  by  the  same  token  it  committed  error  in 
finding  in  its  first  opinion  that  Petitioner  had  willfully  violated 
the  statutes.  With  this  introduction  we  proceed  to  a  brief 
discussion  of  the  proposed  changes  incorporated  in  the  Supple¬ 
mental  Memorandum  of  Agreement: 

First:  If  we  give  Petitioner  the  benefit  of  every  doubt  and 
assume  that  all  her  clients  are  intelligent  and  sophisticated  in 
financial  matters,  and  will  have  not  only  the  ability  but  also 
the  initiative  to  set  the  Supplemental  Memorandum  of  Agree¬ 
ment  and  particular  confirmations  side  by  side  and  make  the 
necessary  mathematical  computations,  what  was  proposed  in 
the  Supplemental  Memorandum  of  Agreement  was  the  follow¬ 
ing  degree  of  disclosure  of  current  market  price :  The  confirma¬ 
tion  would  still  state  only  the  total  cost  to  the  client,  together 
with  a  statement  whether  or  not  the  securities  had  come  from 
Petitioner’s  inventoiy.  The  client  would  first  have  to  go  to 
the  Agreement  to  find  the  appropriate  schedule  and  determine 
Petitioner’s  so-called  charge  for  investment  advice.  He  would 
then  have  to  subtract  that  charge  from  the  amount  stated  in 
his  confirmation,  and  the  difference  would  be  either  (1)  the 
mean  between  the  bid  and  asked  prices  on  the  day  of  the  client’s 
purchase,  or  the  lowest  asked  price  if  there  were  no  bid"  or  (2) 

“  The  client  would  have  no  way  of  knowing  whether  or  not  there  had  been 
a  bid.  Moreover,  it  seems  pertinent  to  observe  that  under  the  original 
Memorandum  of  Agreement,  too,  the  “base  price”  was  to  be  the  mean  be-  j 
tween  the  bid  and  asked  quotations  on  the  day  of  the  client’s  purchase, 
whereas  actually  Petitioner  used  several  other  methods  of  computing  “base 
price  (supra,  jk  6). 


Petitioner’s  actual  cost,  depending  upon  whether  or  not  the 
particular  securites  had  come  from  Petitioner’s  inventory. 

The  assumption  we  have  made,  however,  is  very  unrealistic. 
Not  only  does  the  record  demonstrate  that  a  substantial  num¬ 
ber  of  Petitioner’s  clients  would  not  have  the  ability  to  make 
this  computation  and  understand  what  it  is  that  the  computa¬ 
tion  reveals;  there  is  the  further  consideration  that  Petitioner 
will  presumably  continue  to  do  business  in  large  measure  with 
the  same  clients  who  have  already  been  misled  by  Petitioner 
into  believing  that  she  has  made  a  good  deal  more  disclosure 
than  is  actually  the  case  (p.  59,  supra),  and  if  anything  there 
needs  to  be  even  a  sharper  and  clearer  disclosure  of  actual  mar¬ 
ket  to  such  persons  than  there  would  have  to  be  in  the  case  of 
a  firm  starting  a  business  like  Petitioner’s  “from  scratch.”  The 
Commission  having  examined  in  detail  Petitioner’s  actual 
method  of  operation  under  her  original  Memorandum  of  Agree¬ 
ment,  it  would  seem  essentially  a  matter  for  the  Commission’s 
expert  administrative  judgment  to  determine  whether  the 
changes  proposed  in  the  Supplemental  Memorandum  of  Agree¬ 
ment  were  sufficient  to  ward  off  the  revocation  order  which  the 
Commission  held  would  be  demanded  in  the  public  interest  un¬ 
less  Petitioner  submitted  proof  that  she  had  corrected  her 
methods  of  business  operation  to  conform  with  the  views  ex¬ 
pressed  in  the  Commission’s  first  opinion.  Cf.  Gray  v.  PoweU, 
314  U.  S.  402, 411-12  (1941). 

'Petitioner  is  enmeshed  in  her  own  web  of  reasoning.  If  it 
would  in  fact  be  possible  for  a  client  to  compute  with  accuracy 
the  current  market  on  the  basis  of  the  Supplemental  Memo¬ 
randum  of  Agreement,  then  why  is  she  adamant  in  refusing  to 
state  to  each  client  clearly  and  simply  in  each  confirmation  just 
what  the  current  market  is?  This  would  certainly  not  be  any 
physical  burden.  The  only  answer  there  can  be  is  that  Pe¬ 
titioner  hopes  that  this  form  of  apparant  disclosure  will  be 
held  sufficient  without  its  substance.  We  submit  that  on  this 
record  the  Commission,  far  from  sinking  to  “a  low  level  of 
obloquy”  (Pet.  Br.  37),  was  making  the  only  inference  per¬ 
missible  from  the  record  when  it  stated  in  its  second  opin¬ 
ion  that  “The  very  fact  that  registrant  now  proposes  a  tech- 
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nique  which  would  still  require  the  client  to  refer  back  to  the 
agreement  to  discover  the  investment  advisory  charge  and  the 
"base  price/  while  she  refuses  to  itemize  them  specifically  at 
the  time  a  transaction  is  being  effected,  indicates  a  belief  on 
her  part — which  we  think  is  wholly  justified  and  borne  out  by 
the  evidence  in  the  record  before  us — that  clients  either  will 
not  understand  the  technique  or  will  not  make  the  cross-refer¬ 
ence  between  the  two  documents  but,  rather,  that  they  will  in 
either  event  remain  uninformed  of  the  material  facts.” 

As  we  have  pointed  out  above  (p.  41),  even  an  ordinary 
broker,  who  does  not  occupy  nearly  the  fiduciary  status  that 
Petitioner  does,  is  required  to  disclose  in  each  confirmation  his 
precise  commission.  It  would  be  anomolous  in  the  extreme  if 
an  investment  adviser  with  Petitioner's  fiduciary  obligation 
were  to  be  held  to  a  lesser  standard  when  acting  as  “principal” 
in  selling  the  firm's  own  securities  to  clients. 

Second:  Petitioner  does  not  even  purport  by  means  of  her 
Supplemental  Memorandum  of  Agreement  to  disclose  her  own 
cost  in  selling  securities  out  of  inventory.  Obviously,  if  we  are 
correct  in  what  we  have  already  said  about  the  necessity  of 
disclosing  cost,  nothing  needs  to  be  added  at  this  point. 

Third :  While  what  we  have  already  said  should  dispose  of 
the  Supplemental  Memorandum  of  Agreement,  we  point  out 
in  passing  that  there  are  respects  in  which  the  impression 
which  Petitioner  attempts  to  create — that  the  clients  will 
be  better  off  than  they  were  under  the  original  Memoran¬ 
dum  of  Agreement — is  not  accurate.  Whereas  Petitioner's 
mark-up  under  the  original  Agreement  could  be  as  high  as 
100%  (1  point  on  a  stock  with  a  “base  price”  of  $1)  and  under 
the  Supplemental  Agreement  the  highest  mark-up  would.be 
only  50%  (VL>  point  on  a  stock  with  a  “base  price”  of  $1) 
01(c),  J.  App.  246,  74),  the  latter  mark-up  would  under  the 
Supplemental  Agreement  be  the  actual  mark-up  and  not  just 
the  theoretical  maximum .  By  contrast,  under  the  original 
Agreement,  Petitioner  apparently  did  not  in  practice  take  mark¬ 
ups  beyond  20  percent  or  so.  Consequently,  an  apparent  50% 
reduction  in  mark-up  on  a  $1  stock  becomes  on  closer  inspection 
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an  increase  of  80%.  Another  observation  is  that  the  Supple¬ 
mental  Agreement  omits  the  provision  in  paragraph  (j)  of 
the  original  Agreement  (J.  App.  247)  that  on  or  before 
the  completion  of  every  transaction  Petitioner  “will  give  or 
send  to  Client  *  *  *  other  information  required  to  be 
disclosed,  in  form  and  manner  prescribed  by  law  and  the  ap¬ 
plicable  governing  regulations”;  this  indicates  that,  notwith¬ 
standing  the  changes  proposed  in  the  Supplemental  Agree¬ 
ment,  Petitioner  is  still  thinking  in  terms  of  a  nonexistent  rule 
to  the  effect  that  when  a  fiduciary  elects  to  deal  with  his  bene¬ 
ficiary  for  his  own  account  all  that  he  needs  to  disclose  is  the 
fact  that  he  intends  to  act  as  “principal”  in  the  transaction. 

CONCLUSION 

Petitioner  has  been  given  every  consideration  by  the  Com¬ 
mission.  Although  the  Commission  might  have  entered  a 
revocation  order  at  the  time  of  its  first  opinion,  it  afforded  her 
an  opportunity  to  comply  without  any  business  interruption — 
something  which  it  has  never  done  before  in  a  broker-dealer 
revocation  proceeding.  Thereafter,  when  the  Commission  had 
considered  the  proposed  Supplemental  Memorandum  of  Agree¬ 
ment  and  found  it  wanting,  it  stayed  its  revocation  order  to 
permit  Petitioner  to  file  a  petition  for  judicial  review  and  seek 
a  further  stay.  The  Commission  did  not  object  to  the  entry  of 
such  a  further  stay  by  the  Court,  with  the  result  that  Petitioner's 
business  has  not  yet  been  legally  affected  by  anything  the  Com¬ 
mission  has  done.  Even  now,  if  the  Court  affirms  the  Commis¬ 
sion's  order,  the  Commission  feels  that,  in  view  of  Petitioner's 
having  apparently  believed  that  her  method  of  doing  business 
did  comply  with  the  law,  it  will  be  compatible  with  the  public 
interest  to  permit  her  to  become  effectively  registered  again  as 
soon  as  she  announces  her  intention  to  comply  with  the  statu¬ 
tory  requirements.  Like  the  person  incarcerated  for  civil 
contempt,  who  is  said  to  carry  the  key  to  his  cell  in  his  own 
pocket,  Petitioner  will  find  the  door  to  a  new  registration  open 
as  soon  as  she  sees  fit  to  observe  those  standards  which  the  law 
applies  to  a  fiduciary's  conduct.  Until  that  time,  however. 


APPENDIX  A 


Section  17  (a)  of  the  Securities  Act  of  1933  (48  Stat.  84, 15 
U.  S.  C.  §  77  q  (a) )  provides  as  follows: 

It  shall  be  unlawful  for  any  person  in  the  sale  of  any 
securities  by  the  use  of  any  means  or  instruments  of 
transportation  or  communication  in  interstate  commerce 
or  by  the  use  of  the  mails,  directly  or  indirectly — 

(1)  to  employ  any  device,  scheme,  or  artifice  to  de- 
.  fraud,  or 

(2)  to  obtain  money  or  property  by  means  of  any 
untrue  statement  of  a  material  fact  or  any  omission  to 
state  a  material  fact  necessary  in  order  to  make  the  state- 
ments  made,  in  the  light  of  the  circumstances  under 
which  they  were  made,  not  misleading,  or 

(3)  to  engage  in  any  transaction,  practice,  or  course 
of  business  which  operates  or  would  operate  as  a  fraud 
or  deceit  upon  the  purchaser. 

Section  10  (b)  of  the  Securities  Exchange  Act  of  1934  (48 
Stat.  891, 15  U.  S.  C.  §  78  j  (b)  )  provides  as  follows: 

It  shall  be  unlawful  for  any  person,  directly  or  in¬ 
directly,  by  the  use  of  any  means  or  instrumentality  of 
interstate  commerce  or  of  the  mails,  or  of  any  facility  or 
any  national  securities  exchange — 

*  '  •  •  *  * 

To  use  or  employ,  in  connection  with  the  purchase  or 
sale  of  any  security  registered  on  a  national  securities  ex¬ 
change  or  any  security  not  so  registered,  any  manipu¬ 
lative  or  deceptive  device  or  contrivance  in  contraven¬ 
tion  of  such  rules  and  regulations  as  the  Commission 
may  prescribe  as  necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  investors. 

(76) 
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Rule  X-10B-5  (17  Code  Fed.  Reg.  §  240. 10b-5),  adopted 
under  Section  10  (b),  provides  as  follows: 

It  shall  be  unlawful  for  any  person,  directly  or  in¬ 
directly,  by  the  use  of  any  means  or  instrumentality  of 
interstate  commerce,  or  of  the  mails,  or  of  any  facility 
of  any  national  securities  exchange, 

(1)  to  employ  any  device,  scheme,  or  artifice  to 
defraud, 

(2)  to  make  any  untrue  statement  of  a  material  fact 
or  to  omit  to  state  a  material  fact  necessary  in  order  to 
make  the  statements  made,  in  the  light  of  the  circum¬ 
stances  under  which  they  were  made,  not  misleading,  or 

(3)  to  engage  in  any  act,  practice,  or  course  of  business 
which  operates  or  would  operate  as  a  fraud  or  deceit 
upon  any  person, 

in  connection  with  the  purchase  or  sale  of  any  security. 

Section  15  (c)  (1)  of  the  Securities  Exchange  Act  of  1934 
(52  Stat.  1075, 15  U.  S.  C.  §  78o  (c)  (1))  provides  as  follows: 

No  broker  or  dealer  shall  make  use  of  the  mails  or  of 
any  means  or  instrumentality  of  interstate  commerce  to 
effect  any  transaction  in,  or  to  induce  the  purchase  or 
sale  of,  any  security  (other  than  commercial  paper, 
bankers'  acceptances,  or  commercial  bills)  otherwise 
than  on  a  national  securities  exchange,  by  means  of  any 
manipulative,  deceptive,  or  other  fraudulent  device  or 
contrivance.  The  Commission  shall,  for  the  purposes 
of  this  subsection,  by  rules  and  regulations  define  such 
devices  or  contrivances  as  are  manipulative,  deceptive, 
or  otherwise  fraudulent. 

Rule  X-15C1-2  (17  Code  Fed.  Reg.  §  240.15cl-2),  adopted 

under  Section  15  (c)  (1),  provides  as  follows: 

/  .  \ : 

(a)  The  term  “manipulative,  deceptive,  or  other 
fraudulent  device  or  contrivance,”  as  used  in  section 
15  (c)  (1)  of  the  Act,  is  hereby  defined  to  include  any 
act,  practice,  or  course  of  business  which  operates  or 
would  operate  as  a  fraud  or  deceit  upon  any  person. 

-  (b)  The  term  “manipulative,  deceptive,  or  other 


fraudulent  device  or  contrivance,”  as  used  in  section  15 
(c)  (1)  of  the  Act,  is  hereby  defined  to  include  any  un¬ 
true  statement  of  a  material  fact  and  any  omission  to 
state  a  material  fact  necessary  in  order  to  make  the 
statements  made,  in  the  light  of  the  circumstances  under 
which  they  are  made,  not  misleading,  which  statement 
or  omission  is  made  with  knowledge  or  reasonable  - 
grounds  to  believe  that  it  is  untrue  or  misleading. 

(c)  The  scope  of  this  rule  shall  not  be  limited  by  any 
specific  definitions  of  the  term  “manipulative,  deceptive, 
or  other  fraudulent  device  or  contrivance”  contained  in 
other  rules  adopted  pursuant  to  section  15  (c)  (1)  of  the 
Act. 


o  a.  MvtaMtm  raimaa  orncti 


MEMORANDUM  OF  AGREEMENT 


km ent  between  Arleen  W.  Hughes,  doing  business  under  the  name  and  atria  of  E.  W.  Hughes  and  Com- 
dence  and  principal  place  of  business  at  Colorado  Springs,  Colorado,  hereinafter  called  "CmmMmy”,  and 
Hughes  and  Company,  whose  signature  Is  affixed  hereto,  hereinafter  called  "Client”,  WITNESSETH  that* 

Company  is  a  "dealer11  and  "broker”  in  "securities'1,  all  as  defined  In  the  "Securities  Exchange  Act  of 
such  is  registered  in  accordance  with  the  provisions  of  said  Act,  and 

Company  is  an  "investment  adviser”,  as  defined  in  the  "Investment  Advisers  Act  of  1945”,  and  as  such 
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of  the  Securities  and  Exchange  Commission 
and  Client,  as  between  themselves,  it  is  the 


ive  rights  and  ol 
into  appropriate 


for  such  purposes,  as  herein  set  forth! 
NOW,  THEREFORE,  tor  and  in  < 

mm'  9  mm  •  ft  •  '  .  % 


ion  of  the  premises  and  the  several  undertakings  and  promisee  of  the 


respective  parties  hereto,  each  and  all  of  which  are  mutual  and  reciprocal,  it  it  agreed: 

1.  Company  agrees  to  act  and  to  be  governed  in  all  its  dealings  and  transactions  with  Client,  as  a  broker  or  deal¬ 
er  and  investment  adyiser,  in  accordance  with  the  terms  hereof. 

2.  Client  agrees  to  act  and  to  be  governed  in  all  its  dealings  and  transactions,  as  aforesaid,  with  Company,  in  ac¬ 
cordance  with  the  terms  hereof. 

8.  This  agreement  shall  continue  in  full  force  and  effect  until  terminated  by  mutual  consent  in  writing  or  by  writ¬ 
ten  notice  of  termination  by  either  party  to  the  other,  mailed  or  delivered  to  the  address  Of  such  other  party. 

4.  This  agreement  is  hot  assignable  by  either  party  hereto,  and  In  event  of  any  change  in  ownership  of  Company, 
in  whple  or  in  part  shall  thereupon  terminate. 

jB.  SCHEDULE  OF  RATES.  As  applicable  to  each  particular  security  transaction  between  Company  and  Ctient, 


face  value  on  transactions  over 
.face  value  on  transactions  over 
face  value  on  transactions  over 


insurance,  taxes  and  transfer  charges  to  be  added, 
other  evidences  of  indebtedness) ,  sold  by  Customer. 


(6)  BONDS  ( 


value. 

!>y  other  dealers  or  brokers,  postage,  insuranoe  and  taxes  to  be  added. 

STOCKS  (of  all  cUssee),  purchased  by  Client. 

Base  price  under  $1.00  per  share— J/8th  point  per  share. 

Base  price  $1.00  to  $9.99  per  share-— 1  point  per  share. 

Base  price  $10.00  to  $19.99  per  share— 2  points  per  share. 

Base  price  over  $20.00  per  share— 8  points  per  share. 

Expense:  postage,  insurance,  taxes  and  transfer  charges  to  be  added. 

STOCKS  (of  all  classes),  sold  by  Client. 

One  hair  point  per  share. 

Expense:  charges  by  other  dealers  or  brokers,  postage,  insurance  and  taxes  to  be  added. 

BASE  PRICE— means  the  mean  between  the  bid  and  asked  price  on  the  day  of  sale  or  purchase}  or  if  no  bid  and 
asked  price  on  that  day,  then  the  actual  purchase  or  sale  price. 

COST  TO  CLIENT:  The  applicable  rate  charge  shall  be  added  to  base  price,  and  total  shown  as  Client’s  cost,  to 


PPLICA6ILITY :  The  foregoing  schedule  of  rates  shall  apply  to  all  transactions,  whether  relating  to  over-tho- 
counter,  listed  or  unlisted  securities,  except  syndicated  issues  or  underwritings,  and  whether  Company  ia  acting 
as  Principal  or  Agent. 

TED  ISSUES  OB  UNDERWRITINGS.  The  rates  and  chargee  of  Company  shall  be  as  fixed  by  governing 


or  as  disclosed  to  proper  authority, 


contra 

Company,  when  acting  as  investment  adviser,  shall  act  as  Principal  in  every  such  transaction,  exeept  as  otherwise 

*  .  *  *  **'  / ' 2  41e  V I •*  ;t ’  *  r Vi 

of  securities.  Company  will  give  or  send  to 
disclosed,  in  form  and  manner  prescribed  by 


On  or  before  the  completion  of  every  transaction 
Client  confirmation,  together  with  other  infon 
law  and  the  applicable  governing  regulations. 

This  agreement  does  not  vest  in  Company  any  discretionary  power  over  any  transactions  of  purchase  or  sale  for 


(l)  A  fee  of  $8.00  will  be  charged  for  each  transfer,  except  transfers  made  to  complete  delivery  against  purchase  or  sale. 

(m)  The  minimum  New  York  Stock  Exchange  or  other  Exchange  commissions  will  be  charged  for  redemptions,  subscrip¬ 

tions  and  tenders. 

. 

(n)  No  commissions  will  be  charged  by  Company  on  sales  or  purchases  ef  Defense  or  War  Bonds,  so-called,  of  the 


United  States  Government.  W/fr 

(o)  Other  services  and  arrangements  between  Company  and  Client  shall  be  as  specially  agreed  in  writing. 

IN  WITNE8S  WHEREOF,  the  parties  hereto  have  executed  this  Agreement  this  .......... - - £*£** 

diay  of 


D,  19 . .  at  Colorado  Springs,  Colorado, 

E.  W.  HUGHES  AND  COMPANY 


Client 
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AMICI  CURIAE 


IN  THE 

United  States  Court  of  Appeals 
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SECURITIES  AND  EXCHANGE  COMMISSION, 
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on  petition  to  review  and  set  aside  order  of 
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'/ 
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IN  THE 

United  States  Court  of  Appeals 

DISTRICT  OP  COLUMBIA  CIRCUIT 


No.  9853. 

! 


I 

ARLEEN  W.  HUGHES,  doing  business  as  E.  W.  HUGHES 

&  COMPANY,  Petitioner, 

vs.  I 

SECURITIES  AND  EXCHANGE  COMMISSION, 

Respondent. 


ON  PETITION  TO  REVIEW  AND  SET  ASIDE  ORDER  OF 
THE  SECURITIES  AND  EXCHANGE  COMMISSION. 


BRIEF  AND  ARGUMENT  ON  BEHALF  OF 

AMICI  CURIAE, 


AMICI  CURIAE. 

The  names  of  the  One  Hundred  and  Twenty  Clients  of 
the  Petitioner,  including  those  testifying  as  Commission 
Witnesses,  who  have  expressly  authorized  their  joinder  as 
amici  curiae  herein,  are  set  out  in  full,  as  follows: 

Howard  A.  Hart,  Bessie  R.  Hart,  Ina  Taft  Parsons, 
Henry  B.  Parsons,  Dr.  Don  A.  Vanderhoof,  Vergna  C.  Van- 
derhoof,  Otis  A.  Barnes,  Margaret  T.  Barnes,  Frank  E. 
Nemec,  Lillian  I.  Nemec,  Clark  M.  Weaver,  Louise  Huff, 


Elsie  E.  Pick,  Edith  M.  Pick,  Jennie  L.  Pick,  Daisy  S.  Pick, 
Flora  E.  Henke,  Cecelia  L.  G.  Henke,  Grace  M.  Crawford, 
Genevieve  Lane  Odell,  Josephine  C.  Douglas,  Herbert  M. 
Mills,  Margaret  Brown  Mills,  Elsie  Uthoff,  Mabel  Brown 
Hyland,  Elizabeth  McAloney,  Marie  S.  Maasdam,  Col. 
E.  A.  Mueller,  Jessie  Mueller,  Sophia  B.  Parker,  George  W. 
Thomas,  Ralph  J.  Watson,  Margaret  Waterton,  Richard  C. 
Vanderhoof,  Charles  E.  West,  Marion  S.  West,  Howard 
Claus,  Louise  C.  Arnold,  Elberta  Gooch  Fitz,  George  M. 
White,  Dr.  Edwin  L  Backus,  Mrs.  Edwin  L  Backus,  Flor¬ 
ence  E.  Blake,  Svend  A.  Boesen,  Dorothy  L.  Brady,  Svend 

A.  Boesen,  Helen  S.  Holiman,  Homer  H.  Francis,  Dr. 
George  B.  Gilmore,  Ellen  Hughes,  Maxine  Holiman  Funk, 
Charles  P.  Dowlin,  Helen  L.  Haas,  Clarence  T.  Haas, 
Charles  L.  Liggett,  Dene  Heyse,  Elizabeth  McFaddan, 
Vearl  M.  Nelson,  Bonnie  S.  Nelson,  Ada  Ruth  Master,  Al¬ 
fred  G.  Point,  Angele  D.  Point,  C.  William  Penland,  Wil¬ 
liam  F.  Rymer,  Harry  L.  Standley,  Martha  E.  Stockdale, 
all  of  Colorado  Springs,  Colorado; 

Hazel  L  Florman,  Mertie  Horn,  Matilda  Berg,  Helen  H. 

Clammer,  Mrs.  J.  M.  Fitzgerald  of  Pueblo,  Colorado; 

/ 

Mrs.  Emily  Gilbert  of  La  Junta,  Colorado; 

Miss  Bertha  L  Avery,  Mrs.  Mildred  Guelf,  of  Rocky 
Ford;  Colorado; 

A.  W.  Hahn,  Elaine  A.  Hahn  of  Fort  Collins,  Colorado; 

Katherine  B.  Wuth,  Arthur  P.  Wuth,  Bertha  V.  Perry, 
Hartwell  Wagoner,  Hannah  Wagoner,  Cora  E.  Vorhang, 

B.  W.  Robbins,  Caroline  E.  Robbins,  Lena  Schrah,  Amanda 
Schmidt,  Joseph  Lefko,  Emma  Lefko,  Mary  S.  Davidson, 
Minnie  Lind,  Edna  M.  Clinton,  Alma  Colquhoun,  Della 
Dockendorf,  Anna  Dittmar,  all  of  Denver,  Colorado; 

Mrs.  Agnes  Mulkey,  Ann  H.  Marshall,  Margaret  L.  Dear- 
ing,  Hugh  P.  Dearing,  Ruth  G.  Chew,  Carrie  E.  Anderson, 
Alvin  T.  Anderson  all  of  Calif oma; 

Donald  Nugent,  and  Mrs.  Frances  M.  Nugent,  of  Con¬ 
necticut; 

William  A.  Ward,  John  S.  Nugent,  Wilmer  H.  Tucker, 
Curtis  P.  Morley,  George  Fink,  C.  Frederick  Doering, 


Ethel  M.  Doering,  Walter  T.  Margetts,  Josephine  S.  Mar¬ 
ietta,  and  Estelle  Matthews,  all  of  New  York: 

Walter  G.  Hahn,  Jane  E.  McDonald,  Emily  C.  Fred¬ 
ericks,  Nellie  F.  N.  Evensen  of  the  State  of  Illinois; 

Mrs.  Flora  Miners  of  the  State  of  Michigan; 


Walter  R.  Hughes,  Flora  McFadzean  Hughes  of  the 
State  of  Ohio; 

Mrs.  Lillian  C.  Tyler  of  the  State  of  Pennsylvania; 

Mrs.  Cora  Belle  Summers  of  the  State  of  Virginia. 

i 

L  i 

i 

GENERAL  STATEMENT. 


On  December  11, 1948,  this  Court  granted  the  Motion  of 
Bertha  V.  Perry,  Howard  A.  Hart  and  A.  W.  Hahn  for 
permission  to  file  brief  amici  curiae  herein. 


Pursuant  to  the  Court’s  ruling,  this  brief  is  filed  at 
the  request  of  some  One  Hundred  and  Twenty  clients  of 
Petitioner,  and  in  accordance  with  their  express  written 
authorization. 

Included  in  the  list  of  clients  are  all  of  the  clients  who 
testified  as  Commission  Witnesses  at  the  hearing,  except 
one  who  is  since  deceased.  Amici  curiae  do  in  fact  con¬ 
stitute  a  substantial  majority  of  Petitioner’s  clients. 


The  purpose  of  this  brief  is  not  to  attempt  to  add 
materially  to  the  able  presentation  by  counsel  for  Peti¬ 
tioner,  but  rather,  in  the  interest  of  fairness  and  accuracy 
to  allow  these  very  numerous  clients  to  speak  for  them¬ 
selves.  Their  very  vital  and  tangible  rights  are  involved 
in  the  Commission’s  Conclusions  and  Order.  They  wish 
to  speak  for  themselves  respecting  their  own  intelligence, 
judgment  and  understanding  of  the  investment  advisory 
agreement  and  of  their  contractual  relationship  with 
Petitioner.  This  is  particularly  important  to  them,  since 
the  Commission  and  its  counsel  have  made  virtual  ro¬ 
bots  out  of  all  of  Petitioner’s  clients,  non-testifying  as 
well  as  testifying  clients. 


THE  AMICI  CURIAE  AS  COMPETENT  PERSONS. 

Id.  the  Commission  opinions  and  brief,  counsel  for  the 
Commission  have  devoted  many  pages  to  depict  these 
amici  curiae  to  conform  to  their  contentions  as  to  the 
facts  and  the  law. 

Amici  curiae  object  seriously  to  the  assumptions, 
guesses  and  speculations  of  Commission  counsel  that  they 
were  and  are  unable  to  understand  the  relationship  which 
they  occupy  with  Petitioner,  or  the  various  terms  and 
provisions  of  Commission  Exhibit  4,  and  of  the  Amended 
Memorandum  of  Agreement  under  which  all  of  them  now 
carry  on  their  business  transactions  with  Petitioner  as 
their  respective  investment  advisor. 

Counsel  testify  freely  for  these  amici  curiae  and  with 
little  regard  to  the  facts.  By  counsel’s  testimony  and  by 
their  allusions  to  the  clients,  they  reveal  their  awareness 
that  the  clients  must  be  branded  as  completely  lacking 
in  investment  intelligence,  ability  and  initiative,  if  the 
Commissions  Conclusions  and  Order  are  to  be  justified 
and  sustained. 

*  As  illustration,  we  quote  briefly  from  various  parts 
of  the  Commission’s  brief,  wherein  counsel  distort  the 
evidence  or  supply  evidence. 

On  page  14,  counsel  state: 

“Indeed,  some  of  Petitioner’s  clients  did  not  even 
have  an  adequate  understanding  of  the  fact  that 
Petitioner  was  taking  a  position  adverse  to  them; 
the  word  ‘principal’  used  in  the  contract  had  no  in¬ 
telligent  meaning  for  them.” 

On  page  15,  counsel  state  flatly 

i 

“For  example,  no  one  can  say  whether  her  clients 
would  have  waived  her  disclosure  obligations  if  they 
had  realized  how  much  higher  her  spreads  were  over 
current  market  than  those  of  the  average  dealer  who 
does  not  purport  to  act  as  a  paid  investment  ad- 


Continuing,  Commission  counsel  on  page  41  of  their 
brief  say  disdainfully: 

“A  trusting  client  cannot  be  considered  realisti¬ 
cally  to  have  given  his  informed  consent,  *  *  *  where 
the  measure  of  the  fiduciary’s  adverse  interest  is 
buried  in  a  document  so  complex  as  to  encourage  the 
client  to  trust  on  in  ignorance.” 


Again,  on  page  43,  supra ,  counsel  assert 

“Far  from  being  sophisticated  investors,  some  of 
Petitioner’s  clients  who  signed  the  agreement  con¬ 
senting  to  her  acting  as  "principal’  did  not  have  any¬ 
thing  approaching  an  accurate  concept  of  the  dis-  „ 
tinction  between  agent  and  principal  or  broker  and 
dealer.” 


but  then,  hedging,  quickly  add  (page  45,  supra) 

‘"We  are  not  saying  that  the  ordinary  investor— 
whether  a  housewife  or  a  physician — should  be  ex¬ 
pected  to  define  accurately  the  terms  "principal’  and 
"agent’.”  i 

At  page  52,  supra ,  counsel,  again  assuming  to  speak 
for  the  clients,  state 


“Such  a  charge  as  that  the  clients  obviously  did 
not  knowingly  consent  to,” 

j 

and  at  page  53,  speculatively  speaking  for  both  the  clients 
and  the  Petitioner,  add, 


“We  hazard  the  guess  that,  no  matter  how  "satis¬ 
fied’  her  clients  are  with  their  relationship  (Pet  Br. 
21)  Petitioner  would  as  a  practical  matter  hesitate 
to  ask  them  to  waive  disclosure  of  market,  *  *  *  :»» 


Further,  on  page  71  and  72,  supra ,  counsel  state  that 
it  would  be  “very  unrealistic”  to  assume  that 

“all  of  Petitioner’s  clients  are  intelligent  and  sophisti¬ 
cated  in  financial  matters,  *  *  *  ” 

and  that 

“the  record  demonstrates  that  a  substantial  number 
of  Petitioner’s  clients  would  not  have  the  ability  to 
make  this  computation  *  *  *  .” 


Throughout  the  brief,  talking  in  terms  of  non-disclosure 
of  “adverse  position  ,”  counsel  attempt  to  support  the 
Commission  “Conclusion”  (J.  App.  Jfi)  “that  certain  of 
registrant’s  clients  did  not  understand  that  registrant 
consistently  proposed  to,  and  m  fact  did,  sell  her  oum 
securities  to  them,”  by  the  simple  device  of  repetition. 
Both  the  Commission  “Conclusion”  and  the  assumptions 
of  counsel  to  the  same  effect,  are  misleading,  contrary 
to  fact,  and  false.  AU  of  the  testifying  clients  (See  Pet. 
Br.  SS-S5),  as  well  as  al l  other  clients  appearing  as  amici 
curiae,  knew,  understood  and  agreed  at  aU  times  that 
Petitioner  would  do  so. 

The  “record*  ’to  which  Commission  counsel  here  refer, 
is  the  testimony  of  nine  clients  (out  of  one  hundred  and 
seventy-five)  whom  the  Commission  summoned  to  appear 
at  the  hearing. 

The  truth  of  the  matter  is,  that  this  “record”  demon¬ 
strates  that  the  clients  who  testified,  at  all  times  from 
and  after  the  beginning  of  their  respective  investment- 
adviser  contractual  relationships  with  Petitioner,  knew, 
consented  and  agreed  that  the  Petitioner,  acting  as  in¬ 
vestment-adviser,  would  and  did  sell  to  them  securities 
owned  by  her  and  recommended  to  them  by  her,  and  that 
such  securities  were  purchased  by  them  from  Petitioner 
with  full  knowledge  of  the  owner-capacity  in  which  she 
acted  and  pursuant  to  the  investment  advice  of  Petitioner. 
They  also  knew,  understood  and  agreed  to  “the  maximum 
amount  they  would  pay  for  the  investment  advice  they 
wanted.”  They  labored  under  no  misapprehensions. 

In  this  connection,  reference  is  made  to  the  brief  of  % 
the  Petitioner  at  pages  21-22  and  31-35,  where  the  “evi¬ 
dence”  and  the  “Findings”  of  the  Commission,  are  care¬ 
fully  and  accurately  examined  and  presented. 

'Hie  facts  are  in  direct  conflict  with  counsel’s  asser¬ 
tions. 

Even  had  the  nine  testifying  clients  given  the  testimony 
which  counsel  put  in  their  mouths,  which  they  did  not, 
they  can  scarcely  be  called  “a  substantial  number,”  and 
counsel’s  refemce  to  the  “record”  as  demonstrating  what 
a  “substantial  number”  of  Petitioner’s  clients  would  un- 


derstand  and  be  able  to  do,  is  inaccurate  and  misleading. 
Nor  are  counsel  justified  in  presuming,  in  an  effort  to 
sustain  their  own  line  of  reasoning,  that  the  clients  are 
without  intelligence  and  sophistication  in  financial  mat¬ 
ters  and  without  sufficient  mathematical  ability  to  de¬ 
termine  the  prices  which  they  are  charged  for  securities 
and  for  services  under  the  agreement  they  accepted  and 
signed. 

'  i 

Amici  curiae  submit,  therefore,  that  the  picture  which 
Commission  counsel  have  so  baldly  drawn  for  the  con¬ 
sideration  of  the  Court,  and  in  attempted  support  of  the 
Commission  Conclusions  and  Order,  is  false  and  mislead¬ 
ing  throughout,  designed  to  make  its  own  position  ten¬ 
able.  Under  the  purport  or  “guise”  of  protection  of  the 
clients  and  “in  the  public  interest,”  Commission  and 
counsel  invoke  a  new  rule  extending  and  enlarging  the 
Commission’s  “expert  administrative  judgment”  and  au¬ 
thority,  and  seek  to  apply  such  new  rule  in  this  case,  in 
complete  disregard  of  the  facts  and  the  rights  of  amici 
curiae. 

m.  I 

! 

THE  INVESTMENT  ADVISORY  AGREEMENT 
AND  SUPPLEMENTAL  AGREEMENT. 

I 

Just  as  counsel  for  the  Commission,  contrary  to  and 
outside  the  record,  have,  on  the  one  hand,  minimized  the 
intelligence,  business  ability  and  experience  of  Petitioner’s 
clients  to  serve  their  own  purposes,  so  do  they,  on  the 
other  hand,  assert  and  assume,  contrary  to  the  fact,  that 
the  investment-adviser  contract  is  complex,  abstruse, 
abounds  in  implied  misrepresentations  and  amounts  to  a 
manipulative  deceptive  and  fraudulent-  device.  The  same 
assertions  and  assumptions,  of  course,  apply  to  the  sup¬ 
plemental  memorandum  of  agreement. 

Thus  on  page  40  of  the  Commission  brief,  counsel  state 

“The  first  impression  of  the  Memorandum  of  Agree¬ 
ment,  which  is  a  formidable  legal-size  document  of 
fine  print,  is  one  of  complexity  and  abstruseness.” 


In  this  connection,  amici  curiae  note  that  the  so-called 
“formidable  legal-size  document  of  fine  print”  is  at  least 
as  easy  to  read  as  the  Commission’s  brief,  and  in  fact  is 
much  more  readable  than  the  fine-print  footnote  on  the 
bottom  of  many  pages  of  the  brief. 

Continuing  their  disparagement  of  the  agreement,  coun¬ 
sel  state  at  page  11,  supra, 

“In  fact,  at  least  some  clients  did  not  even  clearly 
understand  the  capacity  in  which  Petitioner  was  act¬ 
ing.” 

and  at  page  14: 

“the  word  ‘principal’  used  in  the  contract  had  no 
intelligent  meaning  for  them.” 
and  on  page  41: 

“the  measure  of  the  fiduciary’s  adverse  interest  is 
buried  in  a  document  so  complex  as  to  encourage 
the  client  to  trust  on  in  ignorance” 

-and  continuing,  on  page  41 

“Not  only  is  the  contract  so  obscure  as  to  discour¬ 
age  careful  examination  by  clients;  *  *  *  ” 

and 

“Furthermore,  apart  from  the  fact  that  the  dis¬ 
closure  which  the  record  shows  Petitioner  does  make 
is  presented  in  such  a  form  and  at  such  a  time  as  to 
render  its  assimilation  by  clients  unlikely,  *  *  *  ” 

Commission  counsel  thereupon  choose  to  completely  ig¬ 
nore  the  evidence,  and  to  themselves  testify  for  the  cli¬ 
ents  by  stating  at  page  42  of  the  Commission’s  brief : 

“These  shortcomings  of  the  Agreement  are  fully 
confirmed  by  the  clients’  testimony.” 

and  at  page  43,  supra, 

“their  testimony  supports  our  contention  that  the 
Agreement  is  not  an  effective  means  of  communicat¬ 
ing  information.  *  *  *  ” 

and  at  page  59: 


“The  whole  elaborate  content  of  the  Memorandum 
of  Agreement  and  the  manner  in  which  Petitioner 
presented  it  to  her  clients  created  the  impression — 
and  constituted  a  representation  *  *  *  ” 

Likewise,  counsel’s  reference  to  the  Supplemental  Memo¬ 
randum  of  Agreement,  is  deliberately  misleading,  when 
they  state  at  page  18  of  the  Commission  brief: 

“While  the  proposed  changes  would  make  it  some¬ 
what  more  clear  to  clients  that  Petitioner  was  in  fact 
selling  her  own  securities  *  *  *  ” 

As  matter  of  fact  paragraph  5  (i)  of  the  Supplemental 
Agreement,  spells  out  so  clearly  that  Petitioner  is  selling 
her  own  securities,  that  even  a  client  as  incredibly  dull 
and  unintelligent  as  counsel  depict  these  amici  curiae  to 
be,  could  not  fail  to  comprehend.  This  paragraph  5  (i) 
provides : 

“5  (i).  Company  acts  as  Principal,  Dealer  and  Owner 
for  its  own  account,  of  securities  sold  or  pur¬ 
chased: 

Company,  when  acting  as  investment  adviser,  shall 
act  as  Principal  for  its  own  account  in  every  such 
transaction,  except  as  otherwise  specifically  agreed. 
The  terms  'principal’  means  that  Company  is  the 
owner  of  the  securities  purchased  by  Client,  whether 
Company,  prior  to  such  purchase  transaction  by 
Client  has  purchased  and  at  the  time  owns  such  se¬ 
curities  or  purchases  the  same  in  connection  with 
and  to  consummate  such  purchase  by  Client.” 

Commission  counsel  make  numerous  critical  references 
to  the  manner  in  which  Petitioner  presented  the  agree¬ 
ment  to  her  clients.  The  record  shows,  and  these  amici 
curiae  state,  that  the  Petitioner  presented  the  invest¬ 
ment-adviser  contract  to  them  in  a  frank  and  forthright 
manner;  that  they  either  read  the  agreement  in  the  office 
or  took  it  home  to  study  it;  and  that  they  were  free  to 
discuss  its  terms  with  the  Petitioner  or  to  seek  other 
advice  in  connection  with  it. 

Further,  all  of  the  amici  curiae  have  consistently  ex¬ 
pressed  and  do  now  express  their  adequate  understand- 
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ing  of  the  agreement  and  the  transactions  with  the  Peti¬ 
tioner  thereunder,  and  strongly  object  to  the  determined 
effort  of  Commission  counsel  to  present  them  as  though 
they  had  neither  the  mental  capacity  nor  the  initiative 
to  comprehend  the  agreement.  Amici  curiae  understood 
when  they  signed  the  agreement  with  Petitioner,  and  now 
understand,  that  under  its  provisions  Petitioner  is  the 
owner  of  securities  purchased  by  them;  that  her  fee  for 
“services”  is  different  and  somewhat  higher  than  the 
“commission”  charged  by  an  ordinary  broker,  and  is 
added  to  the  cost  of  the  securities  purchased  in  accord¬ 
ance  with  the  terms  of  the  agreement,  which  is  market 
plus  investment  advisory  charge. 

IV. 

THE  LAW. 

The  general  and  settled  law  is  that  persons  about  to 
enter  into  a  business  relationship  have  the  legal  right  to 
determine  and  define  the  character  of  their  relationship. 
Agreement  and  understanding  with  respect  thereto  is  a 
matter  of  mutual  understanding  and  contract.  Commis¬ 
sion  counsel  do  not  controvert  this  general  and  estab¬ 
lished  principle  of  law.  They  do,  however,  contend  that 
such  principle  does  not  apply  to  the  creation  of  the  re¬ 
lationship  of  a  registered  investment  adviser  and  client. 
The  next  step  of  their  contention  is  that  a  registered  in¬ 
vestment  adviser  cannot  also  act  as  a  dealer  in  trans¬ 
actions  with  his  investment  advisory  clients.  The  adviser, 
they  insist,  can  act  only  as  a  broker  and  with  greater 
duties  than  the  combined  duties  of  investment  adviser, 
dealer  and  broker.  Such  are  the  Commission  mandates 
sought  to  be  imposed  herein,  based  on  the  staff  views, 
opinions  and  theories  of  the  law  which  the  Commission 
adopts  as  authoritative. 

The  Investment  Advisers  Act  of  1940,  which  regulates 
and  controls  investment  advisers  registered  thereunder, 
permits  and  approves  the  right  of  an  investment  adviser 
to  act  also  as  a  dealer  in  his  relation  with  his  investment 
advisory  clients.  Commission  counsel  do  not  meet  this 
statutory  authorization  except  by  evasion  and  silence. 
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V. 

CONCLUSION. 

Failing  in  its  efforts  to  uncover  or  develop  some  evi¬ 
dence  of  wrongdoing,  fraud  or  deception  on  the  part  of 
Petitioner  in  her  dealing  and  transactions  as  an  invest¬ 
ment-adviser,  broker-dealer  or  otherwise,  with  these  amici 
curiae,  and  having  failed  to  impose  upon  the  Petitioner 
the  Commission  construction  of  Section  206  (3)  of  the 
Investment  Advisers  Act  (Act  of  August  22,  1940  )  54 
Stat.  852,  U.S.C.  Title  15,  Section  80  (b-6)  the  Commis¬ 
sion  in  1946  initiated  this  proceeding,  under  review  in 
this  case,  to  revoke  the  registration  of  Petitioner  as  a 
broker-dealer  under  Section  15  of  the  Securities  Exchange 
Act  of  1934,  (46  Stat.  891,  U.S.C.  Title  15,  Sec.  77). 

In  this  proceeding  the  Commission  concluded  and  held, 

among  other  things,  and  contrary  to  fact,  that  Petition¬ 
er's  investment  advisory  contract  did  not  disclose  the 
principal  capacity  in  which  Petitioner,  as  an  investment 
adviser,  acts  in  transactions  and  dealing  with  her  invest¬ 
ment  advisory  clients;  that,  no  matter  how  clear  and  spe¬ 
cific  the  terms  of  such  investment  advisory  contract  may 
be  as  to  disclosure,  understanding  and  agreement  as  to 
the  principal  capacity  to  be  occupied  by  Petitioner  in  such 
dealings  and  transactions,  amici  curiae  and  Petitioner  are 
not  permitted  effectively  and  legally  so  to  contract,  at 
the  outset  of  their  dealings  or  at  any  other  time,  but  that 
after  direction  and  authorization  by  the  client  to  pur¬ 
chase,  pursuant  to  investment  advice  in  that  behalf,  and 
after  the  subsequent  completion  in  fact  of  the  agreed 
and  authorized  transaction,  the  client  thereafter  and  not¬ 
withstanding  the  premises,  may  accept  or  reject  the 
transaction  as  he  or  she  then  elects. 

It  is  quite  obvious  to  amici  curiae  that  under  the  Com¬ 
mission  Opinions  and  Order  the  Petitioner  would  have  no 
legal  rights  whatever,  and  that,  quite  understandably, 
she  would  refuse  to  participate  in  any  such  arrangement. 

Amici  curiae  submit  that  the  inevitable  and  direct  ef¬ 
fect  and  consequences  of  the  Commission’s  conclusions 
and  order  is  to  make  it  entirely  impossible  for  amici 
curiae  and  Petitioner  to  continue  the  now  existing  invest- 
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BRIEF  FOR  RESPONDENT  IN  REPLY  TO  BRIEF  FOR 

AMICI  CURIAE 

First.  The  principal  counsel  for  the  amici  curiae  is  Miss 
Bertha  V.  Perry  of  Denver,  Colorado,  who  purchased  securities 
from  Petitioner  both  on  her  own  behalf  and  on  behalf  of  an¬ 
other  of  Petitioner’s  investment  clients  (J.  App.  171-72). 
Miss  Perry  was  a  witness  below  and  now  offers  in  the  guise  of  a 
‘‘brief”  a  document  which,  to  a  large  degree,  is  in  the  nature  of 
new  testimony  on  Petitioner’s  behalf.  For  example,  the  brief 
states  (pp.  9-10)  that  “all  of  the  amici  curiae  have  consistently 
expressed  and  do  now  express  their  adequate  understanding  of 
the  agreement  and  the  transactions  with  the  Petitioner  there¬ 
under  *  *  *  that  under  its  provisions  Petitioner  is  the 
owner  of  securities  purchased  by  them;  that  her  fee  for 
‘services’  is  different  and  somewhat  higher  than  the  ‘commis¬ 
sion’  charged  by  an  ordinary  broker,  and  is  added  to  the  cost  of 
the  securities  purchased  in  accordance  with  the  terms  of  the 
agreement,  which  is  market  plus  investment  advisory  charge.” 
This  statement  with  respect  to  the  understanding  of  Peti¬ 
tioner’s  clients  purports  to  speak  for  some  120  clients,  of  whom 
only  nine  testified  at  all !  The  Commission’s  Division  of  Trad- 
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ing  and  Exchanges  called  only  ten  client  witnesses  altogether 
because  it  thought — and  the  Commission  agreed  in  its  find¬ 
ings — that  their  testimony  was  sufficient  to  establish  a  willful 
violation  of  the  specified  antifraud  provisions.  Petitioner,  who 
was  represented  by  the  same  able  and  distinguished  Colorado 
counsel  who  represents  her  in  this  Court,  had  ample  oppor¬ 
tunity  to  cross-examine  these  witnesses  and  to  call  other  clients. 
No  reason  has  been  given  by  either  the  amici  curiae  or  Petitioner 
why  any  additional  evidence,  if  it  was  deemed  relevant,  was 
not  adduced  below  [Securities  Exchange  Act  of  1934,  Section 
25  (a),  48  Stat.  881,  15  U.  S.  C.  §  78y  (a)],  and,  of  course,  no 
reason  exists. 

Second.  Although  we  deem  it  unnecessary  to  answer  a  pur¬ 
ported  “argument”  which  is  essentially  testimony  that  has  not 
been  given  under  oath  or  subject  to  cross-examination,  it  is  diffi¬ 
cult  to  refrain  from  observing  that  Miss  Perry's  brief  itself  is  in 
marked  conflict  with  the  complete  understanding  which  the 
amid  curiae  are  claimed  to  have  with  respect  to  every  aspect  of 
their  dealings  with  Petitioner.  Consider  the  language  we  have 
already  quoted  from  page  10  of  the  brief : 

Amici  curiae  understood  when  they  signed  the  agree¬ 
ment  with  Petitioner,  and  now  understand,  that  under 
its  provisions  Petitioner  is  the  owner  of  securities  pur¬ 
chased  by  them;  that  her  fee  for  “services”  is  different 
and  somewhat  higher  than  the  “commission”  charged  by 
an  ordinary  broker,  and  is  added  to  the  cost  of  the  securi¬ 
ties  ; purchased  in  accordance  with  the  terms  of  the  agree¬ 
ment,  which  is  market  plus  investment  advisory  charge. 
[Italics  supplied.] 

One  would  suppose  from  the  foregoing  quotation  that  an  in¬ 
vestment  client  could  readily  ascertain  the  cost  of  the  securities 
to  Petitioner  by  merely  subtracting  her  investment  advisory  fee 
from  the  price  paid  by  the  client.  In  fact,  even  under  the  Sup¬ 
plemental  Memorandum  of  Agreement  the  cost  to  Petitioner 
cannot  be  thus  ascertained  when  she  sells  securities  out  of 
inventory;  and  such  sales  comprise  roughly  one-half  of  all  the 
transactions  involved  (J.  App.  209-10, 228-29). 

It  is  also  relevant  to  contrast  Miss  Perry's  own  testimony  as 
a  witness  with  her  present  contention  that  the  contract  between 


the  parties  is  so  simple  that  Petitioner’s  clients  can  readily  de¬ 
termine  all  material  facts  from  the  memorandum  of  agreement 
and  the  confirmation  slips,  including  “the  prices  which  they  are 
charged  for  securities  and  for  services7’  (Brief  of  Amici  Curiae, 
p.  7).  For  example,  she  was  referred  to  a  confirmation  slip 
dated  February  7, 1945,  covering  a  sale  of  50  shares  of  Colonial 
Utilities  Corporation  stock  at  11%  to  her  client,  Miss  Amanda 
Schmidt.  Upon  being  asked  to  ascertain  Petitioner’s  actual 
“coat”  she  answered  that  it  was  9%  (J.  App.  176-77).  The 
record  shows  such  “cost”  to  have  been  10%  ( J.  App  275,  line  6). 
Subsequently  Miss  Perry  was  asked  to  compute  Petitioner’s 
“cost”  on  the  basis  of  a  purchase  in  the  open  market  on  the  same 
day.  Her  answer  was  again  9%  (J.  App.  179).  The  record 
discloses,  however,  that  the  over-the-counter  quotations  were 
9%  bid  and  10%  asked  (J.  App.  275,  line  6).  Certainly,  if 
counsel  for  the  amid  curiae  is  unable  to  determine  these  ma¬ 
terial  facts  from  the  documents  in  question,  it  would  not  be 
surprising  to  find  that  a  great  number  of  the  120  amid  curiae 
are  likewise  unable  to  do  so.  The  fact  is,  as  we  have  demon¬ 
strated  in  our  main  brief,  that  it  is  mathematically  impossible 
to  determine  from  these  documents,  with  any  reasonable  degree 
of  accuracy.  Petitioner’s  cost  or  the  market  price  of  the  recom¬ 
mended  securities  which  she  sells. 

Thxbd.  The  position  of  the  brief  of  amid  cwriae  is  somewhat 
difficult  to  comprehend  because  of  its  basic  inconsistency.  On 
the  one  hand,  it  stresses  (erroneously,  as  we  have  already 
shown)  the  full  knowledge  on  the  part  of  Petitioner’s  clients  of 
all  the  material  facts  in  the  sales  transactions.  On  the  other 
hand,  it  opposes  the  Commission’s  order  because  that  order 
would  assure  complete  disclosure  by  Petitioner  of  these  mate¬ 
rial  facts.  This  opposition  is  stated  to  be  in  furtherance  of  the 
investment  clients’  “basic  rights  as  legally  competent  persons” 
(Brief,  p.  13).  These  two  contentions  of  the  brief  describe  the 
horns  of  an  insoluble  dilemma.  If  Petitioner's  clients  already 
have  access  to  full  knowledge  of  Petitioner’s  cost  and  the  cur¬ 
rent  market  price,  why  all  the  fuss?  Is  it  not  obvious,  as  we  j 
argued  in  our  main  brief,  that  Petitioner  has  in  large  measure 
succeeded  in  making  her  clients  believe  that  they  have  aecess  to 
information  which  simply  cannot  be  deduced  from  the  memo- 
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randum  of  agreement  and  the  confirmation  slips?  And  is  it  not 
equally  apparent  that  Petitioner  is  willing  to  say  just  enough 
in  the  memorandum  of  agreement  to  create  the  appearance, 
without  the  substance,  of  the  full  disclosure  required  on  the 
part  of  a  fiduciary  who  sells  his  own  property  to  his  beneficiaries 
or  clients? 

Fourth.  We  are  not  naive  enough  to  suppose  that  some  120 
of  Petitioner’s  clients,  alleged  to  reside  in  nine  states  from  coast 
to  coast,  spontaneously  employed  counsel  to  authorize  their 
participation  in  this  appeal.  It  would  be  equally  naive  to 
conclude,  without  any  statement  of  the  representations  which 
were  made  to  these  clients  in  inducing  them  to  authorize  coun¬ 
sel’s  representation  of  them  as  amici  curiae,  that  they  were  given 
the  benefit  of  the  disclosures  which,  as  argued  in  our  main 
brief  (pp.  46-54),  would  be  essential  to  an  informed  waiver  on 
their  part  even  if  it  were  assumed  that,  under  the  statutes  in 
question  and  the  circumstances  of  Petitioner’s  method  of  doing 
business,  her  clients  could  waive  her  obligation  to  disclose  all 
material  facts.  In  any  event,  whether  or  not  Petitioner’s 
clients  are  “satisfied,”  the  impact  of  the  Court’s  decision  in  this 
case  will  not  be  limited  to  future  dealings  between  Petitioner 
and  the  present  amici  curiae.  Even  if  these  persons  are  willing 
to  deal  blindly  with  Petitioner — and,  as  we  have  said,  it  has  by 
no  means  been  demonstrated  that  they  have  been  given  the 
information  essential  to  an  informed  waiver  on  their  part — 
there  would  still  be  no  warrant  for  concluding  that,  as  a  matter 
of  law,  no  disclosure  is  required  of  a  fiduciary  like  Petitioner, 
or  that  Petitioner’s  disclosures  are  adequate.  We  do  not  deny 
that  Petitioner  and  her  clients  may  have  had  quite  profitable 
dealings  during  the  past  few  years.  Apparently  these  clients, 
the  present  amici  curiae,  have  been  led  to  believe  that  this 
profitable  relationship  will  be  terminated  if  Petitioner  is  re¬ 
quired  to  comply  with  the  Commission’s  order  and  make  the 
disclosures  required  by  law.  It  is  from  such  anticipated 
“consequences”  that  it  is  now  represented  that  they  “seek  the 
protection  of  the  Court”  (Brief,  p.  13).  We  do  not  believe, 
however,  that  this  Court,  against  the  interests  of  the  investing 
public  generally  and  probably  those  of  the  amid  curiae  them¬ 
selves  will  be  persuaded  to  weaken  the  law  applicable  to 
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fiduciaries  because  of  the  "consequences’7  which  these  clients  are 
said  to  anticipate. 

Respectfully  submitted. 

Roger  S.  Foster, 

General  Counsel , 

Louis  Loss, 

Associate  General  Counsel , 

Olga  M.  Steig, 

A.  Marvin  Lungken, 

Alexander  Cohen, 

Arden  L.  Andbesen, 

Gerald  W.  Siegel, 

Attorneys  for  the  Securities  and 

Exchange  Commission, 

426  Second  Street  NW.,  Washington  26,  D.  C, 

December,  1948. 
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